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AMENDMENTS TO THE ANTIDUMPING ACT OF 1921, 
AS AMENDED 


MONDAY, JULY 29, 1957 


Hovust or REPRESENTATIVES, 
CoMMITTEE ON Ways AND Means, 
Washington, D. C. 

The committee met at 10:15 a. m., pursuant to call, in the main 
hearing room of the Committee on Ways and Means, Hon. Jere Cooper 
(chairman) presiding. 

The Cuatrman. The committee will please be in order. 

‘The purpose of our meeting this morning is to begin 3 days of public 
hearings on the subject of amendments to the Antidumping Act of 
1921, as amended. On July 10, 1957, a press release was issued by 
me announcing these hearings, and inviting testimony by all interested 
persons and organizations. At this point in the record I will insert 
a copy of my press release of July 10, 1957. 

(The press release referred to is as follows :) 


{For immediate release July 10, 1957—Committee on Ways and Means, 1102 New 
House Office Building] 


Hon. JERE Cooper, CHAIRMAN, COMMITTEE ON WAYS AND MEANS OF THE HOUSE 
OF REPRESENTATIVES, ANNOUNCES PUBLIC HEARINGS ON PROPOSED AMENDMENTS 
TO THE ANTIDUMPING ACT 


Hon. Jere Cooper (Democrat, Tennessee), chairman of the Committee on Ways 
and Means of the House of Representatives, announces that the committee has 
agreed to conduct public hearings beginning Monday, July 29, 1957, on the subject 
of amendments to the Antidumping Act. 

It was agreed that the hearings will be limited to not to exceed 3 days. 

Chairman Cooper and Hon. Daniel A. Reed, ranking minority member of the 
committee, have introduced identical bills, H. R. 6006 and H. R. 6007. These 
bills were submitted by the Treasury Department pursuant to the direction of 
the Congress in the Customs Simplification Act of 1956, to make a study and 
submit recommendations on improvements in the enforcement of the Antidumping 
Act. 

In addition the following bills containing proposed amendments to the Anti- 
dumping Act are pending before the committee: H. R. 5102 (Mr. Bailey), H. R. 
5120 (Mr. Forand), H. R. 5138 (Mr. Mack of Washington), H. R. 5189 (Mr. 
Mason), and H. R. 5202 (Mr. Jenkins). These five bills are identical. 

The chairman strennedl the fact that the hearings would not be confined to 
any particular legislative proposals but would be on the subject of amendments 
to the Antidumping Act. 

All persons who are interested in appearing and testifying during these 
hearings should submit a request to the clerk, Committee on Ways and Means, 
room 1102, New House Office Building, Washington, D. C., not later than Tuesday, 
July 23. Those persons who desire to submit a written statement for incorpora- 
tion in the printed hearings in lieu of an appearance may do so by filing 3 copies 
of their statements with the clerk not later than July 31, 1957. 

Due to the limited time available for these hearings it is requested that 
industry groups select a spokesman to present the views of that industry so as 
to prevent repetitious testimony. This will also permit more time for hearing 
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witnesses with different points of view. Persons requesting to be heard will 
be notified of the day of their appearance beginning July 24. 

In accordance with the rules of the committee, witnesses are requested to 
submit 50 copies of their prepared statements 24 hours in advance of their 
scheduled appearance. If a witness desires to furnish copies of his statement to 
the press and the interested public, it is suggested that at least an additional 
50 copies be submitted to the clerk by the day of his appearance for this purpose. 

The chairman stated that the time allotted each witness would be determined 
by the number of witnesses who request to appear and testify. 

The Cuarrman. The Antidumping Act of 1921 has been the subject 
of considerable controversy in recent years. In recognition of the 
fact that this controversy has existed and in order to obtain the benefit 
of considered views of the agencies responsible for administering the 
act, the Congress included a provision in the Customs Simplification 
Act of 1956 which directed the Secretary of the Treasury, after con- 
sultation with the United States Tariff Commission, to make a report 
on the Antidumping Act. The Secretary was further directed to 
recommend to the Congress such amendments of the act as he might 
consider desirable or necessary, in view of his findings, to provide for 
greater certainty, speed, and efficiency in the enforcement of the act. 

The report of the Secretary of the Treasury, pursuant to the direc- 
tive contained in the Customs Simplification Act of 1956, was sub- 
mitted to the Congress on February 1, 1957, and referred to the Com- 
mittee on Ways and Means which has jurisdiction over this subject. 
The Secretary’s report was accompanied by a draft bill setting forth 
amendments which have been recommended by the Secretary. 

Without objection, in order that the report of the Secretary may be 
available to the general public, a copy of his report will be incorpo- 
rated in the record immediately following my remarks. 

At the request of the administration, our colleague, the ranking 
minority member and gentleman from New York, Hon. Daniel A. 
Reed, and I introduced identical bills, H. R. 6006 and H. R. 6007, 
embodying the recommendations and proposed amendments of the 
Secretary of the Treasury. Without objection, following my remarks 
a copy of H. R. 6006 will be printed in the record. 

In addition to these bills, a number of other bills proposing amend- 
ments to the Antidumping Act are presently pending before the Com- 
mittee on Ways and Means. Among these are H. R. 5102, 5120, 5138, 
5139, and 5202, which are identical bills which would make more ex- 
tensive amendments to the Antidumping Act than those proposed by 
the Treasury Department. Without objection, following my remarks 
a copy of H. R. 5120 will be printed in the record. 

In my announcement of July 10, 1957, I indicated that the hearings 
would not be confined to any particular legislative proposals but 
would be on the general subject of amendments to the Antidumping 
Act. I also urged that, due to the limited time available for these 
hearings, industry groups select a spokesman to present the views of 
the industry to prevent repetitious testimony. 

I further stated that the time allotted to each witness requesting to 
testify would be determined by the total number of witnesses who 
requested to appear. A determination has been made as to the total 
requests received, and the committee has concluded that an absolute 
maximum of 30 minutes per witness will be allowed. At the same 
time, we urge that each witness confine his testimony to a period less 
than that, if at all possible. 
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It is my hope that these hearings will provide the committee with 
a variety of views on the subject and helpful information which will 
assist the committee in arriving at sound and considered legislative 
judgment. I am aware that a number of organizations have recom- 
mendations and views on the subject, and I believe that many of these 
are scheduled to appear before us. 

Our first witness this morning will be the Honorable David W. 
Kendall, Assistant Secretary of the Treasury, who is the official spokes- 
man of the Department of the Treasury on this subject. Mr. Kendall, 
we know you very pleasantly from your previous appearances before 
the committee; but, in accordance with the usual custom, would you 
please give your name and the capacity in which you appear to the 
official reporter for the record. 

(H. R. 6006, H. R. 6007, and H. R. 5120, the bills under considera- 
tion, and the Secretary’s report on antidumping, dated February 1, 
1957, are as follows:) 


[H. R. 6006, 85th Cong., 1st sess.] 


A BILL To amend certain provisions of the Antidumping Act, 1921, to provide for 
greater certainty, speed, and efficiency in tne enforcement thereof, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsections (b) and (c) of section 202 
of the Antidumping Act, 1921 (19 U. 8S. ©. 161 (b) and (c)), are amended to 
read as follows: 

“(b) In determining the foreign market value for the purposes of subsection 
(a), if it is established to the satisfaction of the Secretary or his delegate that 
the amount of any difference between the purchase price and the foreign market 
value (or that the fact that the purchase price is the same as the foreign market 
value) is wholly or partly due to— 

“(1) the fact that the wholesale quantities, in which such or similar 
merchandise is sold or, in the absence of sales, offered for sale for exporta- 
tion to the United States in the ordinary course of trade, are less or are 
greater than the wholesale quantities in which such or similar merchan- 
dise is sold or, in the absence of sales, offered for sale in the principal markets 
of the country of exportation in the ordinary course of trade for home 
consumption (or, if not so sold or offered for sale for home consumption, 
then for exportation to countries other than the United States), 

(2) other differences in circumstances of sale, or 

““(3) the fact that merchandise described in subdivision (C), (D), (BE), or 
(I) of section 212 (8) is used in determining foreign market value, 

then due allowance shall be made therefor. 

“(e) In determining the foreign market value for the purposes of subsection 
(a), if it is established to the satisfaction of the Secretary or his delegate that 
the amount of any difference between the exporter’s sales price and the foreign 
market value (or that the fact that the exporter’s sales price is the same as the 
foreign market value) is wholly or partly due to— 

“(1) the fact that the wholesale quantities, in which such or similar mer- 
chandise is sold or, in the absence of sales, offered for sale in the principal 
markets of the United States in the ordinary course of trade, are less or are 
greater than the wholesale quantities in which such or similar merchandise 
is sold or, in the absence of sales, offered for sale in the principal markets 
of the country of exportation in the ordinary course of trade for home 
consumption (or, if not so sold or offered for sale for home consumption, 
then for exportation to countries other than the United States), 

“(2) other differences in circumstances of sale, or 

“(3) the fact that merchandise described in subdivision (C), (D), (E), or 
(F) of section 212 (3) is used in determining foreign market value, 

then due allowance shall be made therefor.” 
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Sec. 2. The heading and text of section 205 of the Antidumping Act, 1921 
(19 U. 8. C. 164), are amended to read as follows: 


“FOREIGN MARKET VALUE 


“Src. 205. For the purposes of this title, the foreign market value of imported 
merchandise shall be the price, at the time of exportation of such merchandise to 
the United States, at which such or similar merchandise is sold or, in the absence 
of sales, offered for sale in the principal markets of the country from which 
exported, in the usual wholesale quantities and in the ordinary course of trade 
for home consumption (or, if not so sold or offered for sale for home consump- 
tion, or if the Secretary determines that the quantity sold for home consumption 
is so small in relation to the quantity sold for exportation to countries other than 
the United States as to form an inadequate basis for comparison, then the price 
at which so sold or offered for sale for exportation to countries other than the 
United States), plus, when not included in such price, the cost of all containers 
and coverings and all other costs, charges, and expenses incident to placing the 
merchandise in condition packed ready for shipment to the United States, 
except that in the case of merchandise purchased or agreed to be purchased 
by the person by whom or for whose account the merchandise is imported, prior 
to the time of exportation, the foreign market value shall be ascertained as of 
the date of such purchase or agreement to purchase. In the ascertainment of 
foreign market value for the purposes of this title no pretended sale or offer 
for sale, and no sale or offer for sale intended to establish a fictitious market, 
shall be taken into account. If such or similar merchandise is sold or, in the 
absence of sales, offered for sale through a sales agency or other organization 
related to the seller in any of the respects described in section 207, the prices 
at which such or similar merchandise is sold or, in the absence of sales, offered 
for sale by such sales agency or other organization may be used in determining 
the foreign market value.” 

Sec. 3. (a) The heading and text of section 206 of the Antidumping Act, 1921 
(19 U. S. C. 165), are amended to read as follows: 


“CONSTRUCTED VALUE 


“Sec. 206. (a) For the purposes of this title, the constructed value of imported 
merchandise shall be the sum of 

(1) the cost of materials (exclusively of any internal tax applicable in 
the country of exportation directly to such materials or their disposition, 
but remitted or refunded upon the exportation of the article in the produc- 
tion of which such materials are used) and of fabrication or other process- 
ing of any kind employed in producing such or similar merchandise, at a 
time preceding the date of exportation of the merchandise under considera- 
tion which would ordinarily permit the production of that particular mer- 
chandise in the ordinary course of business ; 

(2) an amount for general expenses and profit equal to that usualiy re- 
flected in sales of merchandise of the same general class or kind as the 
merchandise under consideration which are made by producers in the coun- 
try of exportation, in the usual wholesale quantities and in the ordinary 
course of trade, except that (A) the amount for general expenses shall not 
be less than 10 per centum of the cost as defined in paragraph (1), and (B) 
the amount for profit shall not be less than 8 per centum of the sum of such 
general expenses and cost ; and 

“(3) the cost of all containers and coverings of whatever nature, and all 
other expenses incidental to placing the merchandise under consideration in 
condition, packed ready for shipment to the United States. : 

“(b) For the purposes of this section, a transaction directly or indirectly 
between persons specified in any one of the paragraphs in subsection (c) of this 
section may be disregarded if, in the case of any element of value required to 
be considered, the amount representing that element does not fairly reflect the 
amount usually reflected in sales in the market under consideration of mer- 
chandise of the same general class or kind as the merchandise under consi:lera- 
tion. If a transaction is disregarded under the preceding sentence and there 
are no other transactions available for consideration, then the determination of 
the amount required to be considered shall be based on the best evidence avail- 
able as to what the amount would have been if the transaction had occurred be- 
tween persons not specified in any one of the paragraphs in subsection (c). 


— oe 


AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 3 


“(e) The persons referred to in subsection (b) are: 

“(1) Members of a family, including brothers and sisters (whether by the 
whole or half blood), spouse, ancestors, and lineal descendants ; 

“(2) Any officer or director of an organization and such organization ; 

“(3) Partners; 

‘*(4) Employer and employee; 

“(5) Any person directly or indirectly owning, controlling, or holding with 
power to vote, 5 per centum or more of the outstanding voting stock or shares 
of any organization and such organization; and 

“(6) Two or more persons directly or indirectly controlling, controlled by, 
or under common control with, any person.” 

(b) Sections 201 (b), 202 (a), 209, and 210 of the Antidumping Act, 1921 
(19 U.S. C., sees. 160 (b), 161 (a), 168, and 169), are amended by striking out 
“cost of production’ each place it appears and inserting in lieu thereof ‘“con- 
structed value”. 

Sec. 4. Section 212 of the Antidumping Act, 1921 (19 U. S. C. 171), is re- 
numbered as section 218, and such Act is amended by inserting after section 
211 the following: 

“Definitions 


“Sec. 212. For the purposes of this title— 

“(1) The term ‘sold or, in the absence of sales, offered for sale’ means 
sold or, in the absence of sales, offered— 

“(A) to all purchasers at wholesale, or 

“(B) in the ordinary course of trade to one or more selected pur- 
chasers at wholesale at a price which fairly reflects the market value 
of the merchandise, 

without regard to restrictions as to the disposition or use of the mer- 
chandise by the purchaser except that, where such restrictions are found 
to affect the market value of the merchandise, adjustment:shall be made 
therefor in calculating the price at which the merchandise is sold or 
offered for sale. 

“(2) The term ‘ordinary course of trade’ means the conditions and prac- 
tices which, for a reasonable time prior to the exportation of the mer- 
chandise under consideration, have been normal in the trade under con- 
sideration with respect to merchandise of the same class or kind as the 
merchandise under consideration. 

“(3) The term ‘such or similar merchandise’ means merchandise in the 
first of the following categories in respect of which a determination for the 
purposes of this title can be satisfactorily made: 

“(A) The merchandise under consideration and other merchandise 
which is identical in physical characteristics with, and was produced 
in the same country by the same person as, the merchandise under con- 
sideration. 

“(B) Merchandise which is identical in physical characteristics with, 
and was produced by another person in the same country as, the mer- 
chandise under consideration. 

“(C) Merchandise (i) produced in the same country and by the 
same person as the merchandise under consideration, (ii) like the 
merchandise under consideration in component material or materials 
and in the purposes for which used, and (iii) approximately equal in 
commercial value to the merchandise under consideration. 

“(D) Merchandise which satisfies all the requirements of subdivi- 
sion (C) except that it was produced by another person. 

“(E) Merchandise (i) produced in the same country and by the same 
person and of the same class or kind as the merchandise under consid- 
eration, (ii) like the merchandise under consideration in the purposes 
for which used, and (iii) which the Secretary or his delegate determines 
may reasonably be compared for the purposes of this title with the mer- 
chandise under consideration. 

“(¥) Merchandise which satisfies all the requirements of subdivi- 
sion (EK) except that it was produced by another person. 

“(4) The term ‘usual wholesale quantities’, in any case in which the 
merchandise in respect of which value is being determined is sold in the 
market under consideration at different prices for different quantities, means 
the quantities in which such merchandise is there sold at the price or prices 
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for one quantity in an aggregate volume which is greater than the aggre- 
gate volume sold at the price or prices for any other quantity.” 

Sec. 5. The amendments made by this Act shall apply with respect to all mer- 
chandise as to which no appraisement report has been made on or before the 
date of the enactment of this Act; except that such amendments shall not apply 
with respect to any merchandise which— 

(1) was exported from the country of exportation before the date of the 
enactment of this Act, and 

(2) is subject to a finding under the Antidumping Act, 1921, which (A) is 
outstanding on the date of enactment of this Act, or (B) was revoked on or 
before the date of the enactment of this Act, but is still applicable to such 
merchandise. 


(H. R. 6007 is an identical bill to H. R. 6006 and will not be 
printed. ) 


[H. R. 5120, 85th Cong., 1st sess.] 
A BILL To amend the Antidumping Act of 1921, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 201 of the Antidumping Act, 1921, 
is amended to read as follows: 


“DUMPING INVESTIGATION 


“Sec. 201. (a) (1) The Secretary of the Treasury (hereafter referred to as 
the Secretary) upon a resolution adopted by either House of the Congress, by 
the Committee on Ways and Means of the House of Representatives, or by 
the Committee on Finance of the Senate, upon his own motion, upon notice of 
suspected dumping from any appraising officer or upon the application of any 
interested party, shall cause an immediate investigation to be made by the Com- 
missioner of Customs (under such rules and regulations as he may promulgate) 
to determine whether a class or kind of foreign merchandise is being, or is likely 
to be, sold in the United States or elsewhere at less than its fair value, and 
such investigation shall be completed and a public report thereon made not 
later than ninety days after the date of such resolution, motion, notice, or 
application. 

“(2) In the course of any such investigation the Commissioner of Customs 
shall hold hearings, giving reasonable public notice thereof, and shall afford 
reasonable opportunity for interested parties to be present, to present evidence, 
and to be heard at such hearings. 

“(3) The Secretary, after such investigation, shall make public the findings 
thereof, and if the finding is in the affirmative it shall include a description of 
the class or kind of merchandise to which it applies in such detail as may be 
necessary for the guidance of customs officers; or if in the negative, it shall 
include a statement of all the evidence or other information on which such find- 
ing is based. 

“(4) In making a determination under this subsection, the Commissioner of 
Customs shall make his determination on such evidence as may be available and 
shall find that merchandise is being, or is likely to be, sold in the United States 
at less than its fair value if the purchase price, or the exporter’s sale price, is 
less or likely to be less than its foreign market value (or, in the absence of such 
value, than the cost of its production). 

“(b) Whenever, in the case of any imported merchandise of a class or kind 
as to which the Secretary has not made public a finding, the appraiser or person 
acting as appraiser has reason to believe or suspect, from the invoice or other 
papers or from information presented to him, that the purchase price or exporter’s 
sale price is less, or is likely to be less, than the foreign market value (or, in the 
absence of such value, than the cost of production), he shall forthwith notify the 
Secretary of such fact and the Secretary shall forthwith direct, under such regu- 
lations as he may prescribe, the withholding of appraisement reports as to such 
merchandise entered or withdrawn from warehouse, for consumption, until the 
Secretary has made public his report and findings as provided for in subsection 
(a) of this section in regard to such merchandise.” 

Sec. 2. Section 202 of the Antidumping Act, 1921, is amended to read as follows: 


w 
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“SPECIAL DUMPING DUTY 


“Src. 202. (a) In the case of all imported merchandise, whether dutiable or 
free of duty, of a class or kind as to which the Secretary has made public an 
affirmative finding as provided in section 201, and as to which the appraiser or 
person acting as appraiser has made no appraisement report to the collector 
before such finding has been so made public, if the purchase price or the exporter’s 
sale price is less than the foreign market value (or, in the absence of such value, 
than the cost of production) there shall be levied, collected, and paid, in addi- 
tion to the duties imposed thereon by law, a special dumping duty in an amount 
equal to such difference: Provided, however, That no such additional duty shall 
be collected if the United States Tariff Commission, within thirty days from the 
date of such published affirmative finding, shall have found and publicly cer- 
tified to the Secretary that there is no significant production of like, similar, or 
competitive merchandise existing or developing in the United States. 

“(b) If it is established, upon proof by the person by whom or for whose 
account the merchandise is imported, that the amount of such difference between 
the purchase price or the exporter’s sale price and the foreign market value is 
wholly or partly due to the fact that the wholesale quantities, in which such or 
similar merchandise is sold or offered for sale to purchasers at wholesale for 
exportation to the United States in the ordinary course of trade, are greater than 
the wholesale quantities in which such or similar merchandise is sold or offered 
for sale to purchasers at wholesale in the country of origin in the ordinary course 
of trade for home consumption (or, if the foreign market value has been deter- 
mined under section 205 upon the basis of sales or offers for sale otherwise than 
for home consumption, then the wholesale quantities in which such or similar 
merchandise is so sold or offered for sale), then due allowance shall be made 
therefor in determining the foreign market value for the purposes of this section. 

Sec. 3. Section 203 of the Antidumping Act, 1921, is amended to read as 
follows: 

“PURCHASE PRICE 


“Src. 203. (a) For the purposes of this title, the purchase price of imported 
merchandise shall be the price at which such merchandise has been purchased or 
agreed to be purchased, prior to the time of exportation, by the person by whom 
or for whose account the merchandise is imported, plus, when not included in 
such price, the cost of all containers and coverings and all other costs, charges, 
and expenses incident to placing the merchandise in condition, packed ready 
for shipment to the United States, less the amount, if any, included in such price, 
attributable to any additional costs, charges, and expenses, and United States 
import duties, incident to bringing the merchandise from the place of shipment 
in the country of origin to the place of delivery in the United States; and less 
the amount, if included in such price, of any export tax imposed by the country 
of origin on the exportation of the merchandise to the United States; and plus, 
to the extent the amounts specified in clauses (1) and (2) below are included 
in the calculation of the foreign market value, or cost of production, as the case 
may be, with which the purchase price is to be compared, (1) the amount of 
any import duties imposed by the country of origin which have been rebated, 
or which have not been collected, by reason of the exportation of the merchandise 
to the United States; and (2) the amount of any taxes imposed in the country 
of origin upon the manufacturer, producer, or seller, in respect to the manu- 
facture, production, or sale of the merchandise, which have been rebated, or 
which have not been collected, by reason of the exportation of the merchandise 
to the United States. 

“(b) For the purpose of this section and section 204, the purchase price or 
the exporter’s sales price presuppose (1) that such price is the sole consideration 
for the purchase or sale; (2) that such price is not influenced by any commer- 
cial, financial, or other relationship, whether by contract or otherwise, between 
the seller of the merchandise or any person associated in business with him and 
the purchaser of such merchandise or any person associated in business with him 
except for the relationship created by the purchase or sale; and (3) that no 
part of the proceeds of any subsequent resale, use, or disposal of the goods will 
accrue either directly or indirectly to the seller or any person assuciated in 
business with him: Provided, however, That if such price does not fulfill the 
conditions set forth in clause (1), (2), or (3), above, the Secretary shall adjust 
such price to reflect the failure to fulfill such conditions.” 

‘ — 4. Section 204 of the Antidumping Act, 1921, is amended to read as 
ollows: 
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“EXPORTER’S SALES PRICE 


“Sec. 204. For the purposes of this title, the exporter’s sales price of im- 
ported merchandise shall be the price at which such merchandise is sold or 
agreed to be sold in the United States, before or after the time of importa- 
tion, by or for the account of the exporter, plus, when not included in such 
price, the cost of all containers and coverings and ‘all other costs, charges, and 
expenses incident to placing the merchandise in condition, packed ready for 
shipment to the United States, less (1) the amount, if any, included in such 
price, attributable to any additional costs, charges, and expenses, and United 
States import duties, incident to bringing the merchandise from the place of 
shipment in the country of origin to the place of delivery in the United States, 
(2) the amount of the commissions, if any, for selling in the United States the 
particular merchandise under consideration, (3) an amount equal to the ex- 
penses, if any generally incurred by or for the account of the exporter in the 
United States in selling such or similar merchandise, and (4) the amount of 
any export tax imposed by the country of origin on the exportation of the mer- 
chandise to the United States; and plus, to the extent the amounts specified in 
clauses (A) and (B), below, are included in the calculation of the foreign market 
value, or cost of production, as the case may be, with which the exporter’s sales 
price is to be compared, (A) the amount of any export duties imposed by the 
country of origin which have been related, or which have not been collected, by 
reason of the exportation of the merchandise to the United States; and (B) 
the amount of any taxes imposed in the country of origin upon the manufacturer, 
producer, or seller, in respect to the manufacture, production, or sale of the 
merchandise, which have been rebated, or which have not been collected, by 
reason of the exportation of the merchandise to the United States.” 

Sec. 5. Section 205 of the Antidumping Act, 1921, is amended to read as 
follows: 

“FOREIGN MARKET VALUE 


“Sec. 205. For the purposes of this title the foreign market value of imported 
merchandise shall be the price (to be determined on such evidence as may be 
available), at or about the time of exportation of such merchandise to the 
United States, at which such or similar merchandise is sold or offered for sale 
(regardless of restrictions of any type, including restrictions as to disposition 
or use) to purchasers at wholesale in the country of origin, in the ordinary 
course of trade for home consumption plus, when not included in such price, the 
cost of all containers and coverings and all other costs, charges, and expenses 
incident to placing the merchandise in condition, packed ready for shipment to 
the United States, except that in the case of merchandise purchased or agreed 
to be purchased by the person by whom or for whose account the merchandise 
is imported, prior to the time of exportation, the foreign market value shall be 
ascertained as of or about the date of such purchase or agreement to purchase. 
If such or similar merchandise is not so sold or offered for sale for home con- 
sumption or if the quantity so sold or offered for sale for home consumption 
in relation to the quantity sold or offered for sale for exportation otherwise 
than to the United States is so small at or about the time of exportation as 
to be a totally inadequate basis for comparison, then the foreign market 
value of the imported merchandise shall be the price, subject to the same ad- 
justments as the price for home consumption, at which such or similar mer- 
chandise is sold or offered for sale otherwise than for exportation to the United 
States. In the ascertainment of foreign market value for the purposes of 
this title a determination shall be made on the best available evidence and no 
pretended sale or offer for sale, and no sale or offer for sale intended to establish 
a fictitious market, shall be taken into account.” 

Sec. 6. Section 206 of the Antidumping Act, 1921, is amended to read as 
follows: 

“COST OF PRODUCTION 


“Sec. 206. (a) For the purposes of this title, the cost of production of im- 
ported merchandise (to be determined on such evidence as may be available) 
shall be the sum of— 

“(1) the cost of materials of (éxclusive of any internal tax applicable 
in the country of origin to such materials or their disposition, but remitted 
or refunded upon the exportation of the article in the production of which 
such materials are used), and of fabricating, manipulating, or other process 
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employed in manufacturing or producing such or similar merchandise at a 
time preceding the date of shipment of the particular merchandise under 
consideration which would ordinarily permit the manufacture or production 
of the particular merchandise under consideration in the usual course of 
business ; 

(2) the usual general expense (not less than 12 per centum of such cost) 
incident to the production of such or similar merchandise ; 

“(3) an addition for profit (not less than 10 per centum of the sum of the 
amounts found under paragraphs (1) and (2)) equal to the profit which is 
ordinarily added, in the case of such or similar merchandise by manufac- 
turers or purchasers in the country of origin who are engaged in the same 
general trade as the manufacturer or producer of the particular merchandise 
under consideration; and 

“(4) the cost of all containers and coverings and all other costs and 
expenses incident to placing such or similar merchandise in condition, 
packed ready for shipment to the United States. 

“(b) For the purposes of this section and section 205, a transaction directly 
or indirectly between persons specified in any one of the paragraphs in subsec- 
tion (c) of this section may be disregarded if, in the case of any element of 
value required to be considered, the amount representing that element does not 
fairly reflect the amount usually reflected in sales in the market under consid- 
eration of merchandise of the same general class or kind as the merchandise 
under consideration. If a transaction is disregarded under the preceding sen- 
tence and there are no other transactions available for consideration, then the 
determination of the amount required to be considered shall be based on the 
best evidence available as to what the amount would have been if the transaction 
had occurred between persons not specified in any one of the paragraphs in 
subsection (¢). 

“(c) The persons referred to in subsection (b) are— 

“(1) members of a family, including brothers and sisters (whether by 
the whole or half blood), a spouse, ancestors, and lineal descendants ; 

“(2) any officer or director of an organization and such organization ; 

“(3) partners; 

“(4) employer and employee ; 

“(5) any person directly or indirectly owning, controlling, or holding with 
power to vote 5 per centum or more of the outstanding voting stock or 
shares of any organization and such organization ; and 

“(6) two or more persons directly or indirectly controlling, controlled by, 
or under common control with any person.” 


Sec. 7. The Antidumping Act, 1921, is further amended by repealing sections 
213 and 214 thereof and by adding at the end thereof the following new sections: 


“DEFINITIONS 


“Sec. 213. When used in this title— 

“(1) The term ‘person’ includes individuals, partnerships, corporations, and 
associations. 

“(2) The term ‘United States’ includes all territories and possessions subject 
to the jurisdiction of the United States. 

“(3) The term ‘ordinary course of trade’ means the conditions and practices 
which, for a reasonable time prior to the exportation of the particular merchan- 
dise under consideration, have been usual in the trade under consideration with 
respect to merchandise of the same class or kind as such particular merchandise. 

“(4) The term ‘purchasers at wholesale’ means purchasers who buy in whole- 
sale quantities for their own consumption or use in manufacturing or for resale 
without further processing. 

“(5) The term ‘such or similar merchandise’ means merchandise in the first 
of the following categories in respect of which fair value, foreign market value, 
or cost of production, as the case may be, is to be determined on the best avail- 
able evidence : 

“(A) Other merchandise which is similar in physical characteristics with the 
particular merchandise under consideration and produced in the same country. 

“(B) Merchandise produced in the same country which is similar in component 
inaterials and in the purposes for which used. 

“(C) Merchandise which satisfies the requirements of subparagraphs (A) 
or (B) except for differences in component material or materials or in design 
or in the method of packaging for sale or in the quantities packaged for sale, in 
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which case the determination shall be made with appropriate adjustments fer 
differences in cost of production or marketing which result from such differences. 


“APPEAL TO COURT OF CUSTOMS AND PATENT APPEALS 


“Sec. 214. (a) Apprat.—An interested party dissatisfied with a finding of the 
Secretary of the Treasury under this title may appeal to the United States 
Court of Customs and Patent Appeals. 

“(b) Norice or APPEALS.—When an appeal is taken to the United States Court 
of Customs and Patent Appeals under subsection (a), the appellant shall give 
notice thereof to the Secretary, and shall file with the Secretary his reasons of 
appeal, set forth in writing, within sixty days after the date of the publication 
of the Secretary’s findings. 

“(c) PROCEEDINGS ON APpPEAL.—The United States Court of Customs and 
Patent Appeals shall, before hearing any appeal under this section, give notice 
of the time and place of the hearing to the Secretary and the parties thereto. 
The Secretary shall transmit to the court certified copies of all the reports and 
findings in the case specified by the appellant and all evidence or other informa- 
tion considered by the Commissioner of Customs or the Secretary in reaching 
the decision in question. 

“(d) The United States Court of Customs and Patent Appeals, on petition, 
shall hear and determine such appeal on the evidence or other information pro- 
duced by the investigation or produced at the hearings or submitted by the 
parties. Upon its determination the court shall return to the Secretary a cer- 
tificate of its proceedings and decision, which shall govern the further proceed- 
ings in the case.” 


(H. R. 5102, 5138, 5139, and 5202 are identical bills to H. R. 5120 
and will not be printed.) 


REPORT OF THE SECRETARY OF THE TREASURY TO THE CONGRESS 
ON THE OPERATION AND EFFECTIVENESS OF ANTIDUMPING ACT 
AND ON AMENDMENTS TO THE ACT CONSIDERED DESIRABLE OR 
NECESSARY 

INTRODUCTION 


This report is submitted in compliance with section 5 of Public Law 927, the 
Customs Simplification Act of 1956, enacted August 2, 1956, which provides: 

“Sec. 5. Nothing in this Act shall be considered to repeal, modify, or super- 
sede, directly or indirectly, any provision of the Antidumping Act, 1921, as 
amended (U. 8S. C., 1952 edition, title 19, secs. 160-173). The Seeretary of the 
Treasury, after consulting with the United States Tariff Commission, shall re- 
view the operation and effectiveness of such Antidumping Act and report thereon 
to the Congress within six months after the date of enactment of this Act. 
In that report, the Secretary shall recommend to the Congress any amendment 
of such Antidumping Act which he considers desirable or necessary to provide 
for greater certainty, speed, and efficiency in the enforcement of such Antidump- 
ing Act.” 

Consultation has been had with the United States Tariff Commission, and a 
thoroughgoing study made of the operation and effectiveness of the Antidumping 
Act. 

In brief, the Antidumping Act provides that special dumping duties shall 
be assessed when a foreign producer sells to the American market at less than 
fair value with resultant injury to an industry in the United States. 

The Treasury is convinced that a real improvement can be made in providing 
for greater certainty, speed, and efficiency in the enforcement of this provision, 
and that this improvement can be effected by the steps here listed, and more 
fully explained later in this report: 


LEGISLATION 


Changes in the law are designed to accomplish two objectives. 

First, to put an end to the anomalous situation whereby a finding can be 
made under the Antidumping Act, but no dumping duties can be collected 
despite continuance of sales at less than fair value. 

Second, to conform the value definitions in the Antidumping Act to the value 
lefinitions of the Customs Simplification Act of 1956, 
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1. The first of these objectives can be accomplished by the following changes: 

(1) Put an end to the anomalous situation whereby foreign exporters are 
enabled, by placing unimportant restrictions on home consumption sales, to 
avoid assessment of dumping duties, even if there has been a finding of dumping. 

(2) Provide that quantity discounts shall be taken into consideration as a 
circumstance of sale which can lead to positive assessment of dumping duties 
as well as to avoidance of assessment of such duties, as is now the case. 

(3) Take into consideration other circumstances of sale which may differ as 
between home consumption and export price—such as restrictions on sale, credit 
terms, advertising and selling costs, and minor variations in method of production 
or manufacture, thus avoiding the necessity of lengthy and often inaccurate 
determination of cost of production ; 

(4) Provide that the standard for assessing dumping duties shall be third 
country price rather than home consumption price if the volume of home consump- 
tion sules is so small as to furnish an inadequate basis for comparison ; 

(5) Disregard home-consumption sales made to a sales agency in order to 
arrive at a realistic price to be used as a basis for comparison ; 

(6) Redefine the provision relating to “such or similar’ merchandise so as to 
allow comparisons between articles which, though not similar under the re- 
stricted, technical sense of the term, are in fact sufficiently alike to warrant the 
comparison for the purposes of the Antidumping Act. 

2. The second of these objectives, to conform the wording of the definitions in 
the Antidumping Act to the definitions in the newly adopted Customs Simplifica- 
tion Act of 1956, can be accomplished by using the wording of the latter act with 
a few minor variations necessary because of differences im the functions of the 
two laws. 

3. In addition two minor changes are designed to conform the wording of the 
law with the already existing legal status as a result of 1950 Reorganization Plan 
No. 26. 

4. Regulation: Continue to consider the determination as to fair value on the 
basis of a relatively simple calculation in arithmetic, rather than by economic 
reasoning. Typically, a calculation as to whether the foreign producer's price is 
lower when he sells his product for export to the United States market than when 
he sells it, not for export, in his own country. 

5. Administration: (1) Aiming at discovery of possible dumping cases in mini- 
mum time, provide a new invoice form which by asking for additional informa- 
tion will enable customs officials more readily to spot sales at a dumping price, 
and raise the question of dumping at once without waiting for complaint from 
American industry. Have this invoice applicable in appropriate cases to specific 
duty and duty-free merchandise as well as that subject to ad valorem duty. 
l'rint on the invoice the penalties for false statements. 

(2) Continue to give priority attention to the provision at all times of compe- 
tent, experienced, and sufficiently numerous staff, without which the objectives of 
certainty, speed, and efficiency are unattainable. 

* + *” * * : ~ on 

The Antidumping Act comes into operation when imports enter the United 
States (1) at a dumping price, (2) with resultant injury to an industry in the 
United States. All but the last of the proposals above listed relate to the first of 
these considerations—the question of dumping price. A painstaking examination 
was made of the possibilities of arriving at definitions which would be helpful in 
connection with the second of these fields—injury to an industry in the United 
States. It was concluded that the question of injury could not be decided without 
reference to the economics of the situation, and that there could not be any single, 
all-embracing formula which could be adopted for deciding all injury cases which 
would not lead to unreasonable and unwanted results. 

It was concluded, and it is recommended, that the purpose of protecting 
American industry under the Antidumping Act will best be served by continuing 
to use the words “injured” and “industry” without statutory definition, and by 
leaving the interpretation of these words to the Tariff Commission, 

This report will endeavor at the outset to explain what the Antidumping Act 
is, and how it has been operated. It will then contain an outline of steps recom- 
mended in order to provide for greater certainty, speed, and efficiency in the 
act’s enforcement. 

A substantial volume of communications has been received from persons 
interested in the subject in response to a notice published by the Treasury in the 
Federal Register on October 23, 1956. The Treasury wishes to take advantage 
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of this opportunity to thank these persons for suggestions and analysis which 
were the greatest help in the development of the positions taken in this report. 


Parr I. OPERATION 
THE ANTIDUMPING ACT—A TECHNICAL EXPLANATION 


The Antidumping Act was originally enacted as sections 201-212, 406, 407, 
law of May 27, 1921 (42 Stat. 11-15, 18). It has been substantially amended 
once by the Customs Simplification Act of 1954 (68 Stat. 1138-1139). It is pub- 
lished in title 19, United States Code, sections 160-173 (1952 edition, secs. 161 
(b)-1738; supplement III to 1952 edition, sec. 160-161 (a) ). 

The Antidumping Act employes certain terms which have highly specialized 
meanings. These terms are referred to in the body of this summary in quota- 
tion marks, and a glossary is given at the conclusion, in annex A. 


FINDING OF DUMPING UNDER THE ANTIDUMPING ACT 


The Antidumping Act provides that a “finding” shall be made when it has 
been established that: 

(a) Foreign merchandise is, or is likely to be, solid to the United States market 
at a price less than “fair value,” and 

(0) An American industry is, or is likely to be, injured, or is prevented from 
being established, because of importation of such merchandise to the United 
States. 

The Treasury Department determines whether there are sales at less than 
“fair value.” If the Treasury’s investigation shows that there have been sales 
at less than “fair value” then, and not until then, the case is referred to the 
United States Tariff Commission which decides the question of injury. If the 
Tariff Commission determines that there is injury, a finding is announced and 
dumping duties are thereupon assessed. 


CALCULATION OF SALES AT LESS THAN “FAIR VALUE” 


It has been pointed out that the first step in making a finding under the Anti- 
dumping Act is determination by the Treasury of sales of foreign merchandise to 
the United States at less than “fair value.” 

Definition of “fair value” 

The term “fair value” is not defined in the act. It is defined in Customs Regu- 
lations, section 14.7 (19 C. F. R. 14.7). This definition ordinarily bases “fair 
value” simply on sales for home consumption in the producer’s country, but 
hases it on sales otherwise than for exportation to the United States, i. e., sales 

r home consumption and to third countries, where the quantity of home con- 
sumption sales is so small as to furnish an inadequate basis for comparison. In 
addition, the regulations provide for calculating any one foreign producer’s “fair 
value” by reference to prices charged by other foreign producers for similar mer- 
chandise when access to that foreign producer’s records is not feasible, or 
where the information obtained from that foreign producer is insufficient or 
inadequate. If adequate information is not available as to home consumption 
or third country prices, “fair value’ is based on cost of production.’ In the 
discussion that follows it will ordinarily be assumed for purposes of simplifica- 
tion, that there is a sufficient volume of home consumption sales to use them as 
the basis for ‘fair value.” 


, 


Comparison between “fair value” and price to the United States market 


In considering whether there have been sales at less than “fair value,” the 
price at which sales have been made to the United States market is compared 
with the figure thus calculated to be the “fair value.” In making the com- 
parison, it is necessary to reduce the two prices to comparable terms. In its 
simplest form the calculation can ordinarily be made by taking the f. o. b. fac- 
tory price, in each case for the sale to the United States market and for the 


1 Accounting methods among countries and among companies within any given 
country vary widely, and it is almost universally agreed that prices actually charged 
or offered are a far better measure of value than any attempt to caleulate material 
costs, labor, overhead, and profit for any given product. Accordingly it can be said 
that caleulation of ‘“‘cost of production’ as a method for computing the basis for 
dumping price is generally warranted only as a last resort. 
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home consumption sale. A typical price comparison could be worked out as fol- 


lows, assuming the United States importer to be in Pittsburgh, Pa., United 
States. 


Home consumption price in country of export: 


Price, delivered to, PULCHSROE: 4... denen prt tab eed alee ath ae $1. 10 
Less: Transportation from factory to purchaser___......----------- . 05 
Price £....0s:Do1TQQE OEY ccececedetenstneitt thers <ataceedaeptitsnct Cites Cacclnia eps Serta ia 1. 05 


Price to the United States market: 





Price, delivered. Pit BDUTE oi ccteenneieinse tetnetiaowd dn atkbideboediieas 1.10 
Less: 
Transportation from factory to export port__.___---_--___- $0. 05 
CHER TL ~ CEERI TUR lac scl cera eis ek ele peal acer Gaon - 10 
Transportation, United States port to Pittsburgh___.__-__. .05 
United States: import: duties. iuu 1.22 ell bhnaeed 410'*:) . 3S 
. 75 





Computation : 
(og ih og ER A cae eS Pe EES Pay dive, Se 
CTC G0). hs See y SPR NR I i escreinerereicihidemtitneinus a ali ae 


PCr Gli. Scere ae eee eS . 30 


Facts such as these typically present a case for determination of sales at less 
than “fair value.” 


Packing charges 


Where packing charges are an element in the price, adjustment is made so that 
the differences between the charge for home-consumption packing and the often 
more expensive charge for export packing cancel out. If, for example, the charge 
for home-consumption packing is 2 cents and the charge for export packing is 
10 cents, the comparison between the price for home consumption and the price 
to the United States market is made by including in each the cost of packing, but 
in addition adding on to the home-consumption price an amount to compensate 
for the additional charge for export packing. In other words, if home-consump- 
tion price is $1.02, including 2 cents for packing, and the price to the United 
States is $1.10, including 10 cents for packing, the adjustment to be made will be 
to add 8 cents (10 minus 2) to the home-consumption price for purposes of com- 
parison with the price to the United States market. This jis in accordance with 
sections 203 and 204 of the Antidumping Act, also sections 205 and 206. (The 
same result would, in fact, be obtained if the prices were compared without in- 
clusion of packing charges. ) 


Remission of import duties and internal_tares 


Further, by way of reducing the price to the United States market and the 
home-consumption price to comparable terms, provision is made that allowance 
shall be made, in calculating price to the United States market, for import 
duties. or internal taxes, such as sales taxes, which are remitted by the country 
of export. In each case the amount remitted is added to the price to the United 
States market; and in calculating the home-consumption price the import duty 
or internal tax will similarly be included. To the extent that the figures are the 
same, and ordinarily they will not differ materially—they will cancel out. 


Export taxes 


If an export tax is levied, the amount of the tax is included in calculating 
purchase price, but deducted in calculating exporter’s sale price, for the purpose 
of comparing the price to the United States market with the home-consumption 
price. (The terms “purchase price’ and “exporter’s sales price” are explained 
in the following two paragraphs. ) 

Purchase price 


If the exporter and the importer are dealing at arms’ length, the price to the 
United States market is the price paid by the importer to the exporter, adjusted 
as indicated above, and this purchase price (as it is called in the law) is compared 
with home-consumption price at or about the time the sale is made. 
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Ezporter’s sales price 

If, however, the importer and the exporter are related—as would be the case, 
for example, if one was a subsidiary of the other or owned stock in the other- 
then the sale by exporter to importer is not considered an arms’ length transac- 
tion, and the price to the United States market is calculated on the basis of what 
is charged when the product is sold to a third party for delivery in the United 
States by the importer. This exporter’s sale price (as it is called in the law) 
is adjusted, as indicated above, and in addition there are subtracted from it the 
commissions and selling expenses incurred in selling the product for delivery in 
the United States. ‘The exporter’s sales price is then compared with home-con- 
sumption price at or about the time of exportation. 


Consequence of determination as to sales at less than fair value 


If the price to the United States market is the same as, or greater than, 
the fair value, there can be no finding under the Antidumping Act. If, how- 
ever, the Treasury decides that the price to the United States market is less 
than the fair value, the case is referred to the Tariff Commission for a deter- 
mination as to injury, and if the Commission determines there is injury, a find- 
ing is made under the Antidumping Act. 


Source of information 

Calculation of whether or not there are sales at less than “fair value,” as 
that term has been defined by Treasury regulations, is simply a problem in 
arithmetic. Typical sources of information are: the complainant, the invoice, 
the importer, the customs officers stateside and overseas, and the foreign pro- 
ducer. Full opportunity is given to all of them to be heard. If the complainant 
and the importer should ask for hearings before the Treasury, their request 
would be granted. Experience has shown, however, that both are dealing with 
figures they do not wish to have made public, and that in the cases which are 
actually processed, the proceedings are by expressed preference handled without 
public hearings. 

Determination of injury 

Prior to the Customs Simplification Act of 1954 determinations of injury in 
dumping cases, as well as of sales at less than fair value, were made by the 
Treasury Department. While the processing of cases was facilitated by having 
one agency handle both aspects, it was apparent that just as the Treasury, with 
its customs experts in the United States and overseas, was best qualified to 
decide questions of value, so the Tariff Commission, with its staff of experts 
experienced in escape clause, peril point and similar investigations, was best 
qualified to decide questions of injury. Accordingly the law was changed so 
that as soon as any dumping case was processed by Treasury to the extent of 
a determination of sales at less than fair value, it would be referred to the 
Tariff Commission, which would be responsible for determining whether there 
was, or was likely to be, injury to an industry in the United States. 

Whereas the question of arithmetic involved in determination of price or- 
dinarily involves for the most part business secrets, the question of economics 
involved in determination of injury falls in an entirely different category. The 
reasons for not holding public hearings ordinarily no longer obtain. 

Upon receipt of a notification from the Secretary of the Treasury that a 
determination of sales at less than fair value has been made, the Tariff Com- 
mission immediately institutes an investigation under section 201 (a) of the 
Antidumping Act, 1921, as amended, public notice of which is given by posting 
at the offices of the Commission in Washington and New York and publication 
in the Federal Register and in Treasury Decisions. Distribution of the 
notice is also made to the press, trade associations, and others known to the 
Commission to be interested in the subject matter of the investigation. Though 
not required by law, a public hearing is usually held in connection with an 
investigation, notice of which is given in the same manner as the notice of the 
investigation. In the course of an investigation, any interested party may 
submit to the Commission a written statement of information deemed to be per- 
tinent to the subject matter under investigation. 

On or before the expiration of 3 months after the date of the receipt by 
the Commission of the advice from the Secretary of the Treasury, referred 
to above, the Commission must notify the Secretary of its determination. The 
Commission’s determination is limited to the question of whether an industry 
in the United States is being or is likely to be injured, or is prevented from 
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being established, by reason of the importation into the United States of the 
class or kind of foreign merchandise with respect to which the Secretary of 
the Treasury made his determination of sales at less than fair value. If the 
Commission determines there is injury, then the Secretary issues a finding under 
the Antidumping Act which calls for the assessment of special dumping duties. 


ASSESSMENT OF DUMPING DUTIES 


A finding under the Antidumping Act must be based on sales at less than 
“fair value” with resultant injury to an industry in the United States. The 
finding justifies assessment of dumping duties. Such assessment is based on 
the extent to which sales to the United States market are at prices less than 
“foreign market value” or, in the absence of such value, “cost of production.” 
The calculation is made in accordance with section 205 of the Antidumping Act 
(19 U. S. C. 164) in the case of “foreign market value” and in accordance with 
section 206 of the Antidumping Act (19 U. S. C. 165) in the case of “cost of 
production.” 

Dumping duties are assessed retroactively on all unappraised entries dating 
back to 120 days before the question of dumping was raised by or presented to 
the Secretary of the Treasury or his delegate. Dumping duties are continued to 
be levied as long as the price to the United States market is less than “foreign 
market value” (or, in the absence of such value, less than “cost of production’’), 
or until the finding of dumping is rescinded by further order of the Secretary 
of the Treasury. 

WITHHOLDING OF APPRAISEMENT 


When an inquiry is begun, either in the United States or overseas, into a 
question of sales at a dumping price, appraisement is ordinarily withheld as to 
the merchandise in question, and the importer is so notified. 

Withholding of appraisement does not mean that the merchandise is denied 
‘entry. It simply means that the definitive calculation of any duties on the 
importation is postponed. 

If the inquiry develops facts justifying the belief or suspicion that the mer- 
chandise is being sold at a dumping price,’ action is taken under section 201 (b) 
of the Antidumping Act (19 U. S. C. 160 (b)): notice is given to the importer 
that sales at a dumping price are believed or suspected, and collectors may, if 
they are not satisfied that the bond under which the entry was filed is sufficient, 
require an additional bond to cover possible dumping duties. 


DECISIONS UNDER ANTIDUMPING ACT 


From January 1, 1934 (at which time detailed records on the operation of 
the Antidumping Act were begun to be kept), until October 1, 1954, the effective 
date of the Customs Simplification Act of 1954, 146 dumping cases had been 
disposed of. Both fair value and injury determinations during this period were 
made by the Treasury. The disposition of these cases may be broken down as 
follows: 





ORI AI cc a IN ah 146 
No basis for finding under Antidumping Act_....-.-..._--__-___-________ 139 
De minimis, complaint withdrawn, etc. : 
No importations or volume of importations negligible__....._.._____ 23 
Complainant’s allegation withdrawn....-_...-..-__-_-_______.___ 5 
TPO heer tio pied act Dcensiahl oAtinin: sduaibiaeniiena delete ine Reaate aie eta 28 
No sales at less than fair value: On basis of analysis of evidence and 
on mathematical calculation, no sales at less than fair value_..__.__ 90 
PEO PORRRR Ei cata te tuk bn whecteaieetsedingcocnca:atatea sie pedacnnencsetichsasaiensanikatamuskicdinardeiaads 21 
Br RERUN CRUUUIOU BNE CUR i ltl 7 


2 Although the Antidumping Act refers to withholding under sec. 201 (b) when there is 
belief or suspicion of sales at less than “foreign market value” (or, in the absence of such 
value, less than “cost of production”) it is generally assumed that belief or suspicion of 
sales at less than indicated “fair value” justifies at least a suspicion of sales at less than 
‘foreign market value” or “cost of production.” See Customs Regulations sec. 14.6 (e). 











16 AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 


A detailed listing of these cases is contained in annex B, attached hereto. 

From October 1, 1954, to December 31, 1956, 52 dumping cases had been dis- 
posed of. Injury determinations during this period were made by the Tariff 
Commission. The disposition of these cases may be broken down as follows: 


a Sa aan ings Aaeudinnmengepiibsaeour asanaege 
No basis for finding under Antidumping Act-.---_--_--_-__-_-_--------.-- 51 
De minimis, complaint withdrawn, etc. : 


No importations or volume of importations negligible____._________ 9 
Importations ceased, and no objection from complainant_.______--- 2 
Complainant’s allegation withdrawn___________-________________- 1 
ret Cure ie ee er ee eee eer tee eae Se oeier te 12 

No sales at less than fair value: On basis of analysis of evidence and 
on mathematical calculation, no sales at less than fair value____-_-~-~ 34 
an AR Le 2 wR 2 a i So BE ele | kA opaiak rier aah oe Salen 5 


Findings under Antidumping Act 
A detailed listing of these cases is contained in annex C, attached hereto. 


YEARLY VOLUME OF CASES 


A yearly flow chart showing the number of cases processed in each of the past 
7 years is given in annex D attached hereto. It will be noted that the largest 
number of new cases received in any one year was 36, received in 1954. As indi- 
cated in annex B, during the war and immediate postwar periods very few dump- 
ing cases were considered, presumably because supply shortages were such as 
to minimize the possibility of any exporters feeling tempted to resort to this 
unfair trade practice. 

Parr II. ErFFrecTIvVENESS 


Whether an answer to the question, Is the Antidumping Act being effectively 
administered?, is to be affirmative or negative will depend in large part upon 
the attitude of the person who is called upon to answer the question. These atti- 
tudes vary widely. 

As to the effectiveness of the Antidumping Act in the recent past, the Treas- 
ury feels that the act has successfully prevented raids on the American market 
which would have otherwise been made, and has in general kept exporters’ prices 
up to a level where the competition has not been hurt. It is a significant fact 
that while a considerable volume of communications was received from Ameri- 
can industry advocating changes in the act, there were very few who complained 
of injury from present imports. It is significant also that only a small number of 
complaints of dumping have been made during the past few years. Probably this 
is not surprising, no matter how one interprets the act. During the war there 
were shortages to such an extent that no one was tempted to dump. The post- 
war period has been one of general prosperity; prices have been high and have 
stayed high; consumers can afford to pay them. In addition there is no doubt 
that foreign governments are keenly aware of our Antidumping Act, and fear 
its sanctions—perhaps most of all they fear the withholding of appraisement. 

This recent history, however, can furnish no justification for complacency as 
to the future, with its everchanging economic picture. 

It is at this point that the Treasury welcomes the opportunity of presenting 
a review and certain recommendations. The steps recommended are summarized 
in the introduction to this report, and explained in detail below. 

Before proceeding to a detailed explanation of the recommendations, it will 
be appropriate to consider the underlying philosophy which prompts them. 

With regard to decisions as to dumping price, the Treasury sees no justification 
for regarding these as anything more than an exercise in arithmetic. The com- 
parison to be made is between the price the exporter sells in the United States 
market and the price he sells, not for export, in his own country. These prices 
must be adjusted so that they are properly comparable—which typically means 
a comparison f. o. b. factory. If the price in the United States market is lower, 
then*as a simple matter of arithmetic there is a sale at less than fair value. 
The word “fair” as used here simply means what one ordinarily conceives of as 
the “fair market” value—what a willing buyer will pay a willing seller. There is 
no connotation of “equitable” in this use of the word. For this reason the 
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effect on American industry is not an element to be considered in connection 
with determinations as to fair value. 

That some provision for an injury determination is needed in dumping cases 
is clear when one bears in mind that sales at less than fair value, which alone 
give rise to consideration of injury, are not—as the Treasury defines them— 
necessarily injurious to American industry. To repeat what has been already 
explained : a sale below fair value is typically a sale to the United States market 
at an f. o. b. factory price lower than the price in the country of export. The 
price of the imported article to the United States market, plus transportation, 
plus duty, may be far above the price charged by American producers for a com- 
parable American product, but nonetheless may be less than fair value as defined 
by the Treasury. An object sold at $1 a unit in the country of export, sold to 
the United States market at 90 cents, plus 10 cents freight and duty—total $1, is 
sold at less than fair value even though the comparable American product sells for 
50 cents. No one could justify a finding under the Antidumping Act in such 
circumstances. 

It is obvious that there are numerous indications any one or more of which 
can signal injury to American industry, and it is not believed that anything is 
gained by listing them. Indeed the listing could be construed as a limitation. 
The important question, then, is what degree of injury should be considered neces- 
sary to justify a finding. 

The discussion of “fair value,” above, brings out what it is believed are cogent 
reasons for not construing this term as used in the Antidumping Act to mean 
that selling at less than fair value was to be considered in and of itself “unfair.” 

The legislative history shows contemporary realization of the fact that inter- 
national price discrimination was regarded as usual at the time the Antidumping 
Act first became law. In a report of the Tariff Commission prepared in con- 
nection with congressional consideration of the question the statement is made: 

“Ordinary price cutting and underselling are so universal, both in domestic 
and foreign fields, that it is taken for granted that restrictions are contemplated 
only when their practice is accompanied by unfair circumstances or by unfor- 
tunate public consequences.” 

It is thus clear that Congress did not adopt a concept of price fixing in 1921, 
whereby shipments to the United States were to be “fair traded.” 

Any such formula would seem to be even less admissible 36 years later. 

In assessing the interests to be protected by a wisely drafted Antidumping law, 
there must be considered (category 1) the American producer who uses American 
raw and semifinished materials; (category II) the American producer who uses 
foreign raw or semifinished materials; (category III) the American consumer. 

The American producer whether he be in category I or category II is now— 
far more than in 1921—interested in export markets. To the extent he secures 
a rigid price-fixing law as to imports in this country, he will be greeted by like 
provisions in other countries, where—either today or in the future—he may have 
to sell below United States price in order to sell at all. 

On the other hand producers and consumers alike are interested first and 
foremost in a strong American economy, which should be protected from price- 
cutting raids that can injure it. 

The Treasury has in the past suggested the definition “‘material” injury. In 
the meantime others have suggested that this adjective is so vague as to be of 
no help. For example, to say that “material injury” must be experienced by 
a domestic industry before the antidumping duties are to be applied might mean 
no more than that the disadvantage to the domestic interests must be somewhat 
more than insignificant, since here, as elsewhere, the “law does not take account 
of trifles.”” On the other hand, the term “material injury” might be construed to 
mean that antidumping duties are to be applied only if the offending imports have 
a substantial, important, or possibly a serious effect on the economic status of 
the domestic industry involved. 

The difficulty with any oversimple formula as to pricing in international trade 
is that it may be construed as overprotecting or underprotecting American indus- 
try, and hence may give rise to additional problems. 

It is easy enough to understand why a formula calling for proof of bankruptcy 
or near bankruptcy of an American industry as a condition precedent to finding 
under the Antidumping Act constitutes underprotection. That would be locking 
the barn door after the horse was stolen. 

It should be easy enough to understand why a formula requiring a finding 
under the Antidumping Act upon any and every variance below the fixed price 
constitutes overprotection. To a certain extent, within reasonable limits, the 


’ 
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efficient American producer benefits by competition, whether from his own coun- 
try or from abroad. As for the inefficient American producer, there is no reason 
to favor him over American producers who use foreign raw or semifinished 
materials, or over the Ameritan consumer. 

It is concluded that the particular facts of particular cases will justify in 
some instances a determination of injury where that injury is anything more 
than insignificant or insubstantial, and that in other instances the determination 
will require considerably more injury than that. To go to either of these 
extremes in defining the degree of injury required would be to take a rigid 
position on the side of the protectionists or the free traders which is not, it is 
believed, justified, either by the legislative history or by conditions as they 
exist today. 

The considerations above noted justifying having no statutory definition of 
injury apply with equal force to having no definition of industry. Definitions 
are limitations. It is not believed that definition here would contribute to in- 
creased certainty, speed or efficiency in the enforcement of the act. American 
industry is a complex of infinite variety which defies definition. Under these 
circumstances the purposes of the act can best be served by leaving the deter- 
mination in each case to the judgment of the Tariff Commission. 


Part III. ReEcOMMENDATIONS 


1. FOREIGN MARKET VALUE REDEFINED 
Legislation 

(1) Put an end to the anomalous situation whereby foreign exporters are 
enabled, by placing unimportant restrictions on home consumption sales, to 
avoid assessment of dumping duties, even if there has been a finding of dump- 
ing. 

To understand the background for this recommendation it is necessary to 
refer to the change in the fair value regulation adopted 2 years ago. The major 
objective accomplished by the fair value definition adopted on April 8, 1955 (19 
Cc. F. R. 14.7) was the establishment of a realistic benchmark for the determi- 
nation of dumping price. Over the years sophisticated exporters had learned 
that by placing inconsequential restrictions on their home consumption and their 
high-priced third country sales, they could have foreign market value judged on 
the basis of their low-priced third country sales. In this way even marauding 
raids upon the United States market such as those associated in earlier days with 
I. G. Farben would have been possible without any sanctions being available 
under the Antidumping Act. 

Correction of this situation was first proposed to be made by amending the 
regulation defining fair value. A proposed regulation was published for com- 
ment in June 1954, establishing as the benchmark for measuring dumping price 
a weighted average of all sales other than those for exportation to the United 
States made by the foreign producer over a representative period. There would 
thus be included over, say, a 3 months’ period all sales made for home consump- 
tion in the country of export and all sales made to third countries. Whether or 
not there were restrictions on sales was considered immaterial. 

Objections were made on all sides to the adoption of what was described as 
an “accountant’s approach.” It was objected that the complainant would have 
no way of telling with any degree of accuracy whatsoever what the benchmark 
was likely to be. 

A revision was accordingly worked out, and after discussions with all persons 
claiming an interest in the matter, published on April 8, 1955. Essentially this 
regulation established as fair value the home consumption price in the country 
of export, regardless of restrictions; provided that if the volume of home con- 
sumption sales was so small as to form an inadequate basis for comparison with 
the sales in the United States market, then the benchmark was to be sales other- 
wise than for exportation to the United States; that is to say, home consumption 
and third country sales. 

In any case, if neither home consumption nor third country sales were avail- 
able, the benchmark was to be cost of production as defined in the law. 

Except for those who would enlarge the definition to include elements which 
the Treasury feels should be considered under the category of injury (compari- 
son with prices charged by United States competitors, etc.) there appears to have 
oe general satisfaction with the definition, after almost 2 years of experience 
with it. 


AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 19 


An anomalous result of having a fair-value definition so different from the 
foreign-market-value definition is that it is possible to make a finding under the 
Antidumping Act, but not be able to levy any dumping duties. This is because, 
while the finding under the act is based on sales at less than fair value, with 
resultant injury to an industry in the United States, the assessment of dumping 
duties is based on sales at less than foreign market value. The home consump- 
tion price could be high, but the sales could be encumbered by unimportant 
restrictions, making the price unavailable for the foreign-market value bench- 
mark, although under the new definition available for the fair value benchmark. 
By judiciously selling at low prices to third countries, the sophisticated exporter 
could have foreign-market value measuréd thereby, and it is foreign market value 
which is the basis for the assessment of dumping duties. 

The Treasury is therefore proposing to ask that the Antidumping Act be 
amended so that the two definitions are brought into conformity. 

In general the changes here advocated are in the direction of amending the 
definition of foreign market value to accord with the definition of fair value. 
However, experience indicates that it would be in the interest of simplicity and 
convenience, with little or no change in result, that a‘minor modification be made 
in the fair-value definition: that where home-consumption sales are insufficient 
in volume to furnish an adequate basis for comparison, reference should be had 
to third country prices, rather than to both third country and home-consumption 
prices. This change would be made in the regulations defining fair value, as well 
as being newly provided for by amendment to the law defining foreign-market 
value. 

(2) Provide that quantity discounts shall be taken inte consideration as a cir- 
cumstance of sale which can lead to a positive assessment of dumping duties as 
well as to avoidance of assessment of such duties, as is now the case. 

As the law is presently worded, the exporter can justify sales in the United 
States market at a lower price than sales from home consumption on the ground 
that quantity discounts are involved. The result, quite properly, is that dumping 
duties will not in such event be assessed. There is no provision for considering 
the situation in reverse. A flood of small shipments to the United States at the 
same price as volume shipments for home consumption should be susceptible to 
assessment of dumping duties, where there is injury. Amendment of the law to 
make this possible is therefore proposed. 

(3) Take into consideration other circumstances of sale which may differ as 
between home consumption and export price, such as restrictions on sale, or credit 
terms, advertising and selling costs, and minor variations in method of produc- 
tion or manufacture. 

The comparison between foreign market value and price to the United States 
market is a true comparison only if due consideration is given to differences in 
circumstances of sale. A few examples can be given. Company X sells a raw 
material for consumption in the country of export to some purchasers, without 
restrictions, at $1 a unit, and to others, with the restriction that the raw material 
may not be resold except when processed, at 80 cents a unit. Company X sells 
the raw material to a United States purchaser, without restrictions, at 80 cents 
aunit. The sales to the United States purchaser could, taking into consideration 
the circumstances, be determined to be 20 cents less than foreign market value. 
If an exporter sells to distributors f. o. b. factory in the country of export but 
sells to purchasers in the United States under an arrangement whereby he pays 
their advertising and selling expenses, the fact that prices are the same to both 
classes of purchasers should not be a defense to assessment of dumping duties, 
assuming there is a finding under the act. If virtually the same product is sold 
for consumption in the country of export and for export to the United States, but 
due to differences in taste, style, or regulation there is a minor difference between 
them a comparison between the prices for the two, making allowance for the 
minor difference, can be accomplished more speedily and will give a more accurate 
measure of the difference, than reference to cost of production. 

(4) Provide that the standard for assessing dumping duties shall be third 
country price rather than home consumption price if the volume of home con- 
sumption sales is so small as to furnish an inadequate basis for comparison. 

This change is designed to close another loophole which has been available 
to exporters. It is apparent that while the usual standard for comparison with 
price to the United States market should be home consumption price, there may 
be instances in which the volume of home consumption sales do not form an 
adequate basis for comparison. If, for example, a foreign company sells only 
1 percent of its product in the home country, 50 percent to third countries and 
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49 percent to the United States, it is obvious that a fair comparison for the 
purpose of determining whether there has been dumping as to price can only 
be made by comparing the price to the United States with the third country 
price. However, the law as now written would ordinarily require the calcula- 
tion of foreign market value to. be made on the basis of the home consumption 
sales. The change here recommended derives from Customs Regulations 14.7 
(a) (2), published April 2, 1955, defining fair value. In the proposed amend- 
ment to the law reference is made to third country price whereas in the regula- 
tion reference is made to sales other than for exportation to the United States. 
To the extent that the regulation is inconsistent with the amendment to the law, 
it will be changed. 

(5) Disregard home consumption sales made to a sales agency in order to 
arrive at a realistic price to be used as a basis for comparison. 

Experience has shown that the home consumption sales are sometimes made to 
sales agencies ; that sometimes such sales are at a price fairly representing the 
market, but at other times the market can be judged only with reference to the 
subsequent home consumption sales made by the sales agent. This change is 
designed to make it possible to make the correct price comparison in each case 
to agents. 

(6) Redefine the provision relating to “such or similar merchandise” so as to 
allow comparisons between articles which, though not similar under the re- 
stricted, technical sense of the term, are in fact sufficiently alike to warrant the 
comparison for the purposes of the Antidumping Act. 

In effect this means that minor differences in method of production or manu- 
facture can be treated as a varying circumstance of sale. (See 3 (a) above.) 


2. CONFORM VALUATION DEFINITIONS TO THOSE OF CUSTOMS SIMPLIFICATION ACT 


Where feasible and appropriate, conform the wording of the definitions in the 
Antidumping Act to the definitions in the newly adopted Customs Simplification 
Act of 1956. 

Over the years the definitions in the Antidumping Act and the definitions 
relating to ordinary duty valuation under section 402 have gone hand in hand. 
The new definitions incorporated in the Customs Simplification Act of 1956 
(which amends sec. 402) are the result of the most painstaking research by 
officials having a vast experience in this extremely technical field. The same 
officials who construe the definitions under the one law will construe them under 
the other. In the interest of efficiency as well as speedy; and certain application, 
it is advisable to bring them together wherever this can be done without dis- 
tortion. 

3. CONFORM WORDING TO 1950 REORGANIZATION PLAN NO. 56 


In view of 1950 Reorganization Plan No. 56 two references to activities here- 
tofore directed by the Antidumping Act to be performed by “appraising officers” 
should now be directed to be performed by the “Secretary or his delegate.” 


4. REGULATION 


Continue to consider the determination as to fair value as a problem in arith- 
metic. 

Reasons for continuing the regulation as to fair value unchanged (except in 
minor respects, to conform to the legislative changes recommended in respect of 
foreign market value) are set forth in the discussion of fair value in part II of 
this report. In brief, the adjective “fair’’ is considered to be used in the same 
sense that one uses it in talking of a “fair market value.” It does not mean 
“equitable.” Nor does the use of the word “fair’’ mean that sales at less than . 
fair value are “unfair.” 

The necessary consequence of this construction is that the problem of the 
effect of sales at less than fair value on American industry is one to be solved in 
cousideration of whether or not there is injury. 
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: 5. ADMINISTRATION 
Provide a new invoice form 

It is envisaged (the step will not require an amendment to the law) that a new 
invoice form will be adopted upon the entry into full effect, following publication 
of the final list, of the new valuation procedures under the Customs Simplification 
Act of 1956. This form would be designed to show sufficient information so that 
the customs appraiser will, in the ordinary case, be able more readily to tell 
whether there may be sales at less than fair value. The invoice is to be applicable 
in appropriate cases to specific-duty and duty-free merchandise as well as that 
subject to ad valorem duty. Penalties for false statements are to be printed on 
the invoice. 

This step is aimed at discovering possible dumping cases in minimum time. 

In this connection it may be noted that in the fall of 1955, the regulations 
were amended to give a clearer delineation of the duties of the appraiser, once 
he had information before him that there might be sales at less than fair value. 

The amended regulations under the Antidumping Act adopted November 7, 
1955, provide that when information comes to the attention of the appraiser 
indicating that: there may be: sales at:less than fair-value or foreign market 
value, the case be reported forthwith to the Commissioner of Customs. 

In consequence, whereas in the past cases were seldom considered in the absence 
of specific complaint, one-third of the cases being considered at the beginning of 
this year had arisen on report of appraisers. 

Continue to give priority attention to the provision at all times of competent, 
experienced, and sufficiently numerous staff to handle cases under the Anti- 
dumping Act. 

In the past 3 years increases have been made in the number of personnel state- 
side and overseas engaged in work on dumping inquiries. 

In addition to full-time Treasury (including Customs) personnel, the services 
of a consultant were obtained in 1954—Prof. John Perry Miller, director of grad- 
uate studies in economics, Yale University—and thereafter the services of a 
management consulting firm obtained—McKinsey & Co.—to advise in connection 
with the future course of the Antidumping Act. A description of the McKinsey 
study is given in annex E attached hereto. 

In the last analysis the speed and efficiency with which the Antidumping Act 
is administered will depend upon the staff assigned to do the job. 





ANNEX A 
GLOSSARY OF TERMS USED WITH RELATION TO THE ANTIDUMPING ACT 


“Fair value” is the measure of the price of foreign merchandise, usually the 
home-consumption price in the country of export, which is to be compared with 
the “price to the United States market” for the purpose of determining whether 
there is a price differential which, if it injures an industry in the United States, 
justifies a finding under the Antidumping Act. It is defined in section 14.7, 
Customs Regulations, as amended April 8, 1955. 

“Purchase price” is the price at which foreign merchandise is sold to the 
United States importer, without inclusion of duty, ocean freight or other ex- 
penses incurred in bringing the merchandise to the United States. It is not used 
if there is a relationship between the importer and exporter. It is defined in 
section 203 of the Antidumping Act (19 U. S. C. 162). 

“Exporter’s sales price” is the price at Which foreign merchandise is sold by 
the importer to a purchaser in the United States, without inclusion of duty, 
ocean freight or other expenses incurred in bringing the merchandise to the 
United States, or United States selling expenses. It is used instead of “purchase 
price,” when there is a relationship between the importer and exporter. It is 
defined in section 204 of the Antidumping Act (19 U. S. C. 163). 
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“Price to the United States market” is the term used from time to time in this 
report to designate “purchase price” or “exporter’s sales price” whichever may 
be applicable. 

“Sales at less than fair value” occur when the price to the United States mar- 
ket—i. e., “purchase price” or ‘“‘exporter’s sales price,’ whichever may be appli- 
cable—is less than the “fair value.” 

“Sales at a dumping price” is the term used from time to time in this report 
to indicate sales to the United States market at a price less than fair value 
and/or less than foreign market value. 

“Finding under the Antidumping Act” is the finding made by the Secretary of 
the Treasury when he has determined that there are, or are likely to be, sales 
of foreign merchandise at less than “fair value’ and when the. United States 
Tariff Commission has determined that an industry in the United States is being, 
or is likely to be, injured, or is being prevented from being established, by reason 
of imports of such merchandise. Provision for such finding is made in section 
201 (a) of the Antidumping Act (19 U. S. C. 160 (a) ). 

“Foreign market value” is the measure of the price of foreign merchandise 
which is to be compared with the “price to the United States market” in cal- 
culating assessment of dumping duties. It is defined in section‘ 205 of the Anti- 
dumping Act (19 U. 8. C. 164). 

“Cost of production” is used in the absence of an ascertainable “foreign mar- 
ket value.” It relates to the estimated cost of producing foreign merchandise. 
It is defined in section 206 of the Antidumping Act (19 U. 8S. C. 165). 

“Assessment of dumping duties” is the step taken after a finding of dumping 
is made. The assessment is equal to the amount by which the “purchase price” 
or “exporter’s sales price,” whichever may be applicable, is less than the “foreign 
market value” (or, in the absence of such value, less than the “cost of produc- 
tion”). Provision for assessment of dumping duties is made in section 202 of the 
Antidumping Act (19 U. S. C. 161). 

“Withholding of appraisement” is the interim step taken, while a dumping 
ease is under consideration, postponing the definitive calculation of any duties 
until decision has been reached whether special dumping duties should be 
imposed. 

“Dumping” is a term not found in the act except as part of the composite word 
“antidumping” which forms its title. No attempt will be made, therefore, to de- 
fine the term in this glossary. It may be noted that the practice which the 
Antidumping Act is designed to countervail, by assessment of dumping duties, 
is the practice of (1) selling at less than fair value with (2) resultant injury 
to an industry in the United States. 
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ANNEX, B 


Final disposition of dumping cases closed prior to Oct. 1, 1954 











Date of Commodity Country Finding 
complaint 
Jan. 8,1934 | Cucumbers, fresh ; Cuba... .. ‘ Se attacdad ae 
Jan. 29,1934 | Grain, rye-.- Poland... sabes CONE ee Do. 
Feb. 23,1934 | Herring, pickled .| Seotland _. ; cee oe Do. 
Mar. 2,1934 | Fishing tackle - Japan ; Sone vere Do. 
Mar. 12,1934 | Shells, screw-socket do... Bitter e) Bn mt SB Do. 
Mar. 22,1934 | Bottles, hot-water... _. : Ctx. Serie tie Do. 
Do... Chains, whistle : ...| Germany --. hte Do. 
Apr. 17,1934 | Suspenders ‘ | Italy te Leeeeeattioiiid Do. 
Apr. 25,1934 | Steel-grinding balls. - -- | Germany. . el eel Do. 
June 15,1934 | Sheetings, linen | Russia P+ BS Do. 
Sept. 6,1934 | Agar. ; | Japan p Siisalilgeaaes> See Sle Do. 
Sept. 19,1934 | Ink . MO wics ci -aasomees Do, 
Sept. 27,1934 | Flour, rye ; a Poland_____. wh sretre eae Do. 
Oct. 9,1934 | Umbrellas Japan : ee Do. 
Jan. 21,1935 | Cucumbers, fresh ; Cuba... ..-. py Rt ede thes Se Do, 
Apr. 23,1935 | Peel, candied, citrus fruits _- | Italy ro - See de Do. 
May §8,1935 | Ribbons, typewriter = | Germany. -__- Se ee ibs aR ale Do. 
June 25,1935 | Cartridges, carbon dioxide . England. ._- ee nk Do. 
July 98,1935 | Banks, dime savings. 7 | Japan ae Do. 
July 24,1935 | Ammonium sulfate - - | a ands, Canada, Japan, Man- Do. 
|}  churia. | 
July 29,1935 | Ribbon fly catchers | Japan : 4 | Finding. 
Aug. 2,1935 | Fish, tropical Germany... _. : ; None. 
Sept. 6,1935 | Shoes, horse and mule- -- do San © Do. 
Do. | Paper, glassine_.. ; | Sweden _.__- : me ad Do. 
Sept. 19,1935 | Earthenware ; fe EERE ee 8 Do. 
Nov. 6,1935 | Bleach, high-test | Japan , ane Do, 
Dec. 11,1935 | Steel shapes and sweeps-___-- . | Germany. . “ Do. 
Dec. 19,1935 | Acid, stearic | Belgium ._-__- : aoe Do. 
Dec. 24.1935 | Glass fro stings | Germany ...| Finding. 
Jan. 8,1936 | Tomatoes, eggplants, peppers. | Cuba : : | None. 
Feb. 4,1936 | Musk, artificial Switzerland 4 a 
Do Gloss perfume bottles Japan Do. 
Feb. 10,1936 | Paper, wrapping — Norway, Denmark, Fin- | Do. 
| | snd 
Mar. 2,1936 | Ferrosilicon 4. | Canada : 2 re Do. 
Mar. 17,1936 | Foil, aluminum | Switverland, Germany | armen 
Apr. 18,1936 | Board, matrix. ._- Germany - eet ee 
Apr. 20,1936 | Brushes, hair and manicure. ; Japan. sereed ina 
May 17,1936 | Shirts, work , | Poland “ Do. 
May 27,1936 | Gloves, wool-knit Japan : poe. ae 
June 1,1936 | Collodion emulsion Germany . eke Do. 
June 4,1936 | Thorium nitrate France a , aah Do. 
June 5,1936 | Cement, portland _. | Germany, etc. - Se 
June 6,1936 | Salmon, canned zs Japan - = en Ey 
July 20,1936 | Hops ; Gee G 2S Si 5 ec aoeeeel eee 
July 29,1936 | Paper, metal-coated_ - | Ss” Nee “er : Do. 
Sept. 19,1936 | Het bodies, wool-felt . : Italy Sears | Do, 
Sept. 19,1936 | Acid, cresylic_- Germany - - - -- : ead Do. 
Sept. 22,1936 | Iron, pig | India... Soll Do. 
Sept, 28,1936 | Starch, potato. -. Netherlands_.___- ‘ Do. 
Oct. 1,1936 | Tiles, ceramic___. ’ Japan_ <tr ne 
Oct. 9,1936 | Generators, turbine_. England -. _. orten ; Do. 
Oct. 16,1936 | Ribbon fly catchers_. Belgium... ..-. ....| Finding. 
Nov. 2,1936 | Butter Russia _ - J None, 
Nov. 12,1936 | Foil, aluminum, mounted to mp - ..-| Germany, Switzerland... ___ : Do. 
Dec. 12,1936 | Ribbon fly eatchers_- Germany - - - .- . ...| Finding, 
Jan. 3,1937 | Barium nitrate __._- ~~ 4 eee oe ...| None. 
Mar. 11, 1937 | Lamps, alcohol. ._. enaeerdaset a hel Do. 
Mar. 19,1937 | Chucks . ..| Germany. .-.-.. as ed Do. 
Apr. 14,1937 | Tacks, thumb _- | Japan. as eee | Do, 
Aug. 26,1937 | Ribbon fly catchers. | United Kingdom ____ on) | Finding. 
Sept. 7,1937 | Buttons, ivory__. : a | Italy_. : a aie None, 
Nov. 22,1937 | Thread, linen shoe__- : Switzerland. . r Saal Do. 
Jan. 17,1938 | Shoe fiber board __- ; Germany ---.. ad Do. 
Feb. 10,1938 | Safety pins__- | Czechoslovakia, United Kingdom. ; Do. 
Feb. 19,1938 | Berets, wool- knitted . ice ti thpited i ieatlniicncnigaaaicon’t Finding. 
Mar. 18,1938 | Shoes, horse and mule... Germany ....- . antceannatts tn 
Mar. 30,1938 | Bread Canada... sch Do. 
May 11,1938 | Mercurial compounds..... | Italy ’ / aaicmee Do. 
May 17,1938 | Bakelite. _- . | Japan. asin epbelianna Do. 
July 15,1938 | Fabrics, rayon. Italy ; a canon Do. 
July 22,1938 | Cotton articles. : ‘ } PE de dca tkdscaeninccanaadameel ne 
Sept. 19, 1938 | Chicory | Belgium, Netherlands.. eigtianne Do. 
Sept. 16,1938 | Petroleum, crude. . Mexico..- edeknaes Do, 
Oct. 3,1938 | Oil of mustard Germany _ side aie cede ee aie . Do. 
Nov. 17, 1938 | Hooks, fish_. oon Japan. sieht tt eta Do. 
Nov. 21,1938 | Fuel oil_. ; -| Duteh West Indies.................. Do, 
Nov, 28,1938 | Potash, nitrate of_. France RL FCA Ro, Do. 





Jan, 12,1939 Cucumbers, fresh eae Do. 
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Final ro eee ¥ ee cases closed oer to Oct. 1, Snhy-eneiine® 


Date of 


Jan. 
Feb. 


Feb. 
Feb. 


Mar.” 
Mar. 
Mar. 
Mar. 
Mar. 


Apr. 
May 
May 
June 
Oct. 

Jan. 

May 
Aug. 


Aug. 


Oct. 

May 
Feb. 
Feb. 


Sept. 


Apr. 
Oct. 
Feb. 
Mar. 
Apr. 
June 
July 
July 
Aug. 
Aug. 
Nov. 
Feb. 
Feb 
Feb. 
Mar. 
Apr. 
Apr. 
May 


May 
Jan. 

Jan. 
Jan. 
Mar. 


May 
Jan. 

Feb. 
Feb. 
Feb. 
Feb. 


complaint 


15, 1939 
8, 1939 


7. 18, 1950 
" 18, 1951 


28, 1951 


- 17,1951 


26, 1951 
4, 1952 


. 29, 1952 
y 21, 1952 


29, 1952 | 
22, 1953 | 


28, 1953 


19, 1954 


| Oats 


| Hat bodies 


Commodity 


Acid, naphthenic_ - 


Woodpulp-. 

Fertilizer, mixed. i shard 
Printing.michinery_ i 
Metob (a, photagraphic chemical). ; 
Maseea (corn a 

Oil of peppermint_- tail : 
Paper, newsprint... .-...........-.- 
any MN. oo LCST ddan 
Thymol.-.__-- 

Gas, purifying material__ 

Clams, razor, minced _ - -- 

Rutile _- oa 

Abodes_- ; 
Tomatoes and cucumbers. - 
Celluloid toys and dolls_- 
Ajinomoto- ri 

Petroleum products .___-.--- 
Twine, binder 

Lumber ; 

Cucumbers, fresh 

Quicksilver -. 

Tung oil. 

Almonds 

Tung oil 

Woodpulp board 

Chicory 

Safety pins 

Handles, umbrella_- 

Oliveoil_:~. -- 

Insulation board 

Magnifiers and lenses 

Olive oil. 

Berets, wool-knitted. 

Clothespins 

Camphor 

Lemons 

Leather, kid- 

Shark-liver oil___- 

Work clothing _- 

Cameras 

Potassium permanganate 
Furniture, bentwood- 
Candy eggs 
Glassware 

Lumber. - - 

Cotton textiles 

Peat moss_. 
Almonds 

Shoe buckles 

Bread 

Almonds 

Salmon, canned 
Chicory 

Lighter flints 

Gelatin - 

Rayon staple ae 


Onions od 
IE ice neo shoeisievesdir-ceiietniatetiet al exe 

Do. 
Juice, blackberry - - .- -- 


f PPUMIOINIIUE. onc cece ccaphnbbaeee 


Chicory ----- 
Cerium chloride 
Musical instruments... 


| 
| 


B 


Country 


Mexico, Rumania. -_- 
Mexico.____- bas 3as~ bond aks bh 
COTE, C00 « actin > openness ‘ 
ite coieaette 


| Russia, Japan. 


a] England. _.. 
jee tees sacl caine deleicale 


France, Germany, Seotland..____- 


.do_. 
Canada__- 
Brazil, Australia. 


| Mexico___- 
| Cuba... ... 


Japan. 


| Japan, Hong Kong, Oltea nc: 


Mexico ___- 
Canada, Mexico_. 


| Canada... 


Cuba 


| Spain--- 


China 


Italy, Spain 


| China _. 
| Finland 


Belgium 

United Kingdom, Czechoslovakia... 
Japan 
Spain -- 
Finland 


| Japan 


Tunisia. __- 
Czechoslovakia 


| Sweden _. 


Formosa 
Italy 
Mexico 
Japan 
do 
Czechoslovakia 
.do 
do 
do 
do 
Canada . . 
India : cad 


| Germany cme nanind eneantitiak 
| Italy 


| Canada 


do 


Spain 
Canada... 
Netherlands 
West Germany. hh wadenties 
England ctmateink 
West Europe, Japan ati cateenneStenil nk 
Argentina daa dell 

Chile 
Sweden __. micean dian 
SI ia sckrwhacmsios 
Netherlands 


SIDS couuniwoew 
France 
Brazil, India_....-. 
PE acatiesesen 





Finding 








AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 25 


ANNEx C 
Final disposition of dumping cases closed Oct. 1, 1954, to Dec. 31, 1956 


| 





Date of Commodity Country Finding 
complaint 
Mar.’ 9, 1950: | Shoes su... atecn qptngll dw = gray <<a gancse aa a 8 a ial None. 
Oct. 16,1951 | Artificial flowers. idee East Germany. oe waaciiemeiceenten Vo. 
July 23,1952 | Motorcycles- . ‘ England _---_--_- SES2 44. GAD Do. 
Feb. 17,1953 | Ammonium sulfate _- .| Netherlands.................-...--- 
Pe a i ee Do. 
Do Jn 2 ; 4 West Germany --_- cypher rtd ye 
Sept. 28,1953 | Wood screws — _- i West Europe __- RAcltand De. 
Nov. 10,1953 | Reclaimed rubber___-- “i. 2y 1 NONE 5 as x its adic, Ue § 4a ech Do. 
Nov. 30,1953 | Plywood : ; Finland ddd dw ldo ak Do. 
D -do- : | Japan. -| Do. 


Netherlands, Switzerland, France, | Do. 
Yugoslavia. 


0 
Feb. 1, 1954 | Nicotine sulfate 











Do.zv«.- do... | Unknown (shipped by N, V. Alha- Do. 
| _ mex, Netherlands). 
Feb. 27,1954 | Muriate of potash | East Germany, France, West Ger- | Do.* 
many, Spain. } 
Mar. 11, 1954 | Foil, laminated aluminum. Austria, Canada, Gonnensy? Holland_ Do. 
Mar. 12, 1954 Ornaments, Christmas tree, glass ...| East Germany.._-- Do. 
Do... SL AG od ; .._.| Poland at Do. 
May 26,1954 | Pencil sharpeners | West Germany seUlU5 2 RO 1D 
June 1, 1954 | Board, wet machine, commonly known | Sweden- . Tp ee we 
| as fiberboard, 
June 8, 1954 | Sewing-machine heads Japan Do. 
Aug. 6,1954 | Mushrooms, canned. -- France all Do. 
Aug. 18,1954 | Cast-iron soil pipe - - ..| Belgium, West oreeey : : Do. 
Do paeensu% | Denmark- ‘ attivaiden te Do. 
Do do. | United Kingdom care eee | Finding. 
Aug. 20, 1954 | Pedals, bicycle. - ‘ | England. r sess 4: None. 
Do ..do_. . | West Germany..____- : itek Do. 
Sept. 10, 1954 | Nozzles, brass garden- hose - . Italy - re ; vO sae Do. 
Nov. 3, 1954 Panorama Easter eggs | Czechoslovakia s Do. 
Do do... Belgium - 2 t ‘ Do. 
Dec. 14,1954 | Luggage hardware . England. .- techs ; sbeet Do. 
Jan. 15,1955 | Chinaware, ‘‘bamboo”’ ‘ | Japan_.- peat inact tah theta 
Feb. 3,1955 | Agar-Agar__- | ee os =o) ee 
Do Wax, Montan East Germany, Czechoslov akia__- Do. 
Feb. 7,1955 | Cameras ‘ East Germany -- | Do. 
Mar. 8, 1955 | Glassware | Austria Do. 
Mar. 10,1955 | Paper, greaseproof | Norway, Sweden Do. 
Do .do- ; | Austria Do. 
Mar. 18,1955 | Fish, t:ma, canned Japan ; ‘ | Do. 
Mar. 24,1955 | Rondelles, parts of jewelry Austria L ; | Do. 
June 10,1955 | Homatrophine methy] bromide | England___- sbhe at eh ate Do. 
June 20,1955 | Matches. | Poland hn OV i To Pa 
June 23,1955 | Fish, tuna, frozen ! . .| Japan. -- SLU. Jods. cath Des 
July .1,1955 | Shears and scissors | W at Germany ; oonane-e| Do. 
July 27,1955 |. Rayon yarn | SGD. Siena aes aap niente as ee 
Do | Fabric, elastic oe do P : saccaltc* ae 
Dee, 20,1955 | Machines, sewing, and parts .| Canada_. sdk'34. 52a Filed Do. 
Jan. 18,1956 | Evergreen products... ; : | do nel! 1, aes 
Jan. 25,1956 | Potassium cyanide .... j ..| East Germany, , Czechoslovakia.._..| Do. 
Feb. 1,1956 | Figs, Turkish, and fig paste .| Turkey- _. . shee Do. 
Feb. 9, 1956 | Digoxin ..| West arinaney eS SLABS ie Do. 
Feb. 17,1956 | Pots, flower “‘Jiffy” f UPWO RF na igs s cp aee andy emery} Do. 
Apr. 30,1956 | Mac hines, calculating and adding. hf I iia. abe wie in de ld coisa ctatns Do. 
Aug. 20,1956 | Serpentines, paper can] WORe Cr meeny. 525 SL acs Be 
Oct. 1, 1956 Felts, woven-wool, various West Europe..... Sale a a eis Do. 


' In the breakdown of decisions given in the summary statement, the East German potash case is shown 
as a separate case. 


ANNEx D 


Yearly flow chart, 1950-56 





| | 
| 1950 | 1951 | 1089 | 1953 | 1954 | 1955 | 1956 
r er eee : aaa nhac fp iment a el ate gehen 
Number’of cases on hand at beginning of year. - 1? 14 12/ 12 34 30 15 
Number of cas» received during year t 1} 4). 6] $ | 29.) 36 2} 2 
Findings under Antidumping Act | 0} 0} | 0} 1 1 0 
No finding under Antidumping Act step, 4 8 | 7 39 34 22 
Number of cases on hand at end of year : l.. ie 12 12; 34 30 15 | 18 
| } i 


Note.—In order to present a more accurate picture of the workload, cases involving 2 or more countries 
have been considered separate cases, as separate inquiries and determinations were required in each instance. 
For example, inquiries were made with respect to muriate of potash imported from East Germany, West 
Germa iy, Fraice, and Spain. This was accordingly counted as 4 cases. 
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ANNEX E 
PROCEDURAL ASPECTS 


A study was made in 1955 by McKinsey & Co., management consultants, 
covering the procedures of the Treasury Department, including its Bureau of 
Customs, relative to the administration of the Antidumping Act, 1921, as 
amended. 

The recommendations made as a result of this study were worked out in 
conjunction with Treasury and customs officials; some of them originated with 
McKinsey, and some with the Government officials responsible in this field. 
Some, indeed, had become established practice before the McKinsey study was 
started. For the most part these recommendations have been adopted. 

A summary of the recommendations and of action taken thereunder is given 
below. 


Overseas inquiries 

Overseas Treasury personnel available for dumping inquiries has been in- 
creased ; a form of instructions has been developed stating that figures contained 
in the overseas representatives’ reports on dumping cases should be reviewed 
with overseas exporters where feasible; instructions have also been developed 
indicating in what type of case information should be obtained on foreign market 
value or cost of production as well as fair value; and procedure has been adopted 
for giving detailed instructions to consular officers in the relatively few cases 
in which they may be called upon to conduct dumping inquiries. 
Stateside inquiries 

New regulations have been issued spelling out clearly the circumstances under 
which appraisers are expected to raise questions of dumping. Procedures have 
been established to insure that affected importers are given notice of inquiries in 
dumping cases, and of the withholding of appraisement when effected, as well 
as to allow complainants, importers, and foreign government representatives a 
full opportunity to present their views and provide whatever information or 
assistance they feel is needed for making a final determination (public hearings, 
however, are not recommended by McKinsey or provided for). In addition, 
arrangements have been made so that entries can be appraised if it can be 
determined they are not being sold at less than foreign market value even 
though a withholding order is in effect. 


Administrative detail 

Textual revisions have been made in the Customs Manual, bringing the sec- 
tions dealing with dumping up to date; a memorandum hus been prepared and 
cistributed giving information relative to the act and relevant regulations with 
i iterpretive comment designed to enable exporters who sincerely want to 
avoid violations to learn the steps they must take to be sure they are in the 
clear: other recommendations concerning methods of expediting accumulation 
of data for evaluating complaints such as the establishment of master lists, 
priorities and deadlines for action, concerning the desirability of having the 
analysis of reports performed only in Washington and not in the field, and con- 
cerning reorganization of files, have been worked out and put into practice. 


Recommendations not adopted 


A few recommendations were not adopted. It was not considered practicable 
to have the report on a foreign inquiry include the reporter’s opinion as to 
whether or not there had been sales at less than foreign market value, in view 
of the established practice of asking Treasury representatives overseas to submit 
facts rather than opinions in connection with dumping cases; nor was it con- 
sidered desirable formally to ask the Tariff Commission to pass on the question 
of injury before Treasury had passed on the question of sales at less than fair 
value, this being a matter which had been fully discussed in connection with 
the Customs Simplification Act of 1954, at which time decision was reached that 
the Tariff Commission would not consider any dumping case until after a posi- 
tive determination had been made of sales at a dumping price. 


Action on recommendations postponed 


In a few instances action as to recommendations was postponed. The recom- 
mendation that the invoice form be amended to show more complete information 
relative to possible dumping was agreed to, but in view of the undesirability of 


Sew ti or SE 


tort 


l- 
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making frequent changes in the invoice form action is to be postponed until the 
various other changes to be made consistent with the Customs Simplification 
Act of 1956 have been worked out. The same consideration applies in regard 
to suggested amendments to the Customs Pamphlet, describing the Antidumping 
Act and procedures under it. The recommendation that briefs of dumping 
decisions be sent to the field is to be considered at a later date, if and when 
legislation bringing the legal definition of market value into line with the present 
definition by regulation of fair value has been worked out. 





A BILL To amend certain provisions of the Antidumping Act 1921, to provide for greater 
certainty, speed, and efficiency in the enforcement thereof and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembied, That subsection (b) of section 201 of the Anti- 
dumping Act, 1921, as amended (U. S. C., 1952 edition, Supp. III, title 19, see. 
160 (a)), is further amended by substituting “constructed value” for “cost of 
production”. 

Sec. 2. (a) Subsection (a) of section 202 of the Antidumping Act, 1921, as 
amended (U. S. C., 1952 edition, Supp. III, title 19, see. 161 (a)), is further 
amended by substituting ‘constructed value” for “cost of production”. 

(b) Subsection (b) of section 202 of the Antidumping Act, 1921 (U.S. C., 1952 
edition, title 19, sec. 161 (b) ), is amended to read as follows: 

“(b) If it is established to the satisfaction of the Secretary or his delegate 
that the amount of any difference, or the identity, between the purchase price 
and the foreign market value is wholly or partly due to the fact that the whole- 
sale quantities, in which such or similar merchandise is sold or, in the absence 
of sales, offered for sale for exportation to the United States in the ordinary 
course of trade, are less or are greater than the wholesale quantities in which 
such or similar merchandise is sold or, in the absence of sales, offered for sale 
in the principal markets of the country of exportation in the ordinary course 
of trade for home consumption (or, if not so sold or offered for sale for home 
consumption, then for exportation to countries other than the United States), 
or to other differences in circumstances of sale, then due allowance shall be 
made therefor in determining the foreign market value for the purposes of this 
section.” 

(c) Subsection (c) of section 202 of the Antidumping Act, 1921 (U.S. C., 1952 
edition, title 19, sec. 161 (c)), is amended to read as follows: 

“(¢) If it is established to the satisfaction of the Secretary or his delegate 
that the amount of any difference, or the identity, between the exporter’s sales 
price and the foreign market value is wholly or partly due to the fact that the 
wholesale quantities, in which such or similar merchandise is sold or, in the 
absence of sales, offered for sale in the principal markets of the United States in 
the ordinary course of trade, are less or are greater than the wholesale quanti- 
ties in which such or similar merchandise is sold or, in the absence of sales, 
offered for sale in the principal markets of the country of exportation in the 
ordinary course of trade for home consumption (or, if not so sold or offered for 
sale for home consumption, then fer exportation to countries other than the 
United States, or to other differences in circumstances of sale, then due allow- 
ance shall be made therefor in determining the foreign market value for the 
purposes of this section.” 

Sec. 8. Section 205 of the Antidumping Act, 1921 (U. S. C., 1952 edition, title 
19, sec. 164), is amended to read as follows: 

“That for the purposes of this title, the foreign market value of imported 
merchandise shall be the price, at the time of exportation of such merchandise 
to the United States, at which such or similar merchandise is sold or, in the 
absence of sales, offered for sale in the principal markets of the country from 
which exported, in the usual wholesale quantities and in the ordinary course 
of trade for home consumption (or, if not so sold or offered for sale for home 
consumption, or if the Secretary determines that the quantity sold for home 
consumption is so small in relation to the quantity sold for exportation to 
countries other than the United States as to form an inadequate basis for com- 
parison, then the price at which so sold or offered for sale for exportation to 
countries other than the United States), plus, when not included in such price, 
the cost of all containers and coverings and all other costs, charges and ¢xpenses 
incident to placing the merchandise in condition packed ready for shipment to 
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the United States, except that in the case of merchandise purchased or agreed 
to be purchased by the person by whom or for whose account the merchandise 
is imported, prior to the time of exportation, the foreign market value shall be 
ascertained as of the date of such purchase or agreement to purchase. In the 
ascertainment of foreign market value for the purposes of said sections no 
pretended sale or offer for sale, and no sale or offer for sale intended to establish 
a fictitious market, shall be taken into account. If sales are made through a 
sales agency or other organization related to the seller in any of the respects 
described in section 207 hereof, the prices at which the merchandise is sold by 
such sales agency or other organization may be used in determining the foreign 
market value,” 

Sec. 4. The heading of section 206 of the Antidumping Act, 1921 (U.S. C., 1952 
edition, title 19, sec. 165), is amended by substituting “Constructed value” for 
“Cost of Production” and section 206 is amended to read as follows: 

“(a) That for the purposes of this title, the constructed value of imported 
merchandise shall be the sum of— 

““(1) the cost of materials (exclusive of any internal tax applicable in 
the country of exportation directly to such materials or their disposition, but 
remitted or refunded upon the exportation of the article in the production 
of which such materials are used) and of fabrication or other processing of 
any kind employed in producing such or similar merchandise, at a time 
preceding the date of exportation of the merchandise under consideration 
which would ordinarily permit the production of that particular merchandise 
in the ordinary course of business ; 

“(2) an amount for general expanses and profit equal to that usually 
reflected in sales of merchandise of the same general class or kind as the 
merchandise under consideration which are made by producers in the coun- 
try of exportation, in the usual wholesale quantities and in the ordinary 
course of trade, provided that the amount for general expenses shall not be 
less than 10 per centum of the cost as defined in paragraph (1) and that the 
amount for profit shall not be less than 8 per centum of the sum of such 
general expenses and cost ; and 

“(3) the cost of all containers and coverings of whatever nature, and all 
other expenses incidental to placing the merchandise under consideration in 
condition, packed ready for shipment to the United States. 

“(b) For the purposes of this section, a transaction directly or indirectly 
between persons specified in any one of the subdivisions in paragraph (c) of this 
section may be disregarded if, in the case of any element of vaiue required to be 
considered, the amount representing that element does not fairly reflect the 
amount usually reflected in sales in the market under consideration of merchan- 
dise of the same general class or kind as the merchandise under consideration. 
If a transaction is disregarded under the preceding sentence and there are no 
other transactions available for consideration, then the determination of the 
amount required to be considered shall be based on the best evidence available as 
to what the amount would have been if the transaction had occurred between 
persons not specified in any one of the subdivisions in paragraph (c). 

“(e) The persons referred to in paragraph (b) are: 

“(A) Members of a family, including brothers and sisters (whether by the 
whole or half blood), spouse, ancestors, and lineal descendants; 

“(B) Any officer or director of an organization and such organization; 

“(C) Partners; 

“(D) Employer and employee ; 

“(E) Any person directly or indirectly owing, controlling, or holding 
with power to vote, 5 per centum or more of the outstanding voting stock or 
shares of any organization and such organization ; and 

“(F) Two or more persons directly or indirectly controlling, controlled by, 
or under common control with, any person.” 

Szo. 5. Section 209 of the Antidumping Act, 1921, as amended (U. S. C., 1952 
edition, title 19, sec. 168), is further amended by substituting “constructed value” 
for “cost of production.” 

Sec. 6. Section 210 of the Antidumping Act, 1921, as amended (U. 8. C., 1952 
edition, title 19, sec. 169), is further amended by substituting “constructed value” 
for “cost of production.” 
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EC. 7. Section 406 of the Act of May 27, 1921 (U. 8. C., 1952 edition, title 19, 
ue 172) , is amended by striking out the words “Title II or.” The Antidumping 
Act, 1921, as amended (U. S. ©., 1952 edition, Supp. ITI, title 19, secs. 160 to 161 
(a) ; 1952 edition, title 19, secs. 161 (b) to 171) is further amended by adding 
after section 212 the following new section: 


“DEFINITIONS 


“Src, 213. That when used in this title— , 

“(1) The term ‘person’ includes individuals, partnerships, corporations, and 
associations ; . 

“(2) The term ‘United States’ includes all Territories and possessions subject to 
the jurisdiction of the United States, except the Virgin Islands, the islands of 
Guam and Tutuila, and the Canal Zone; 

“(3) The term ‘sold or, in the absence of sales, offered for sale’ means sold 
or, in the absence of sales, offered— 

“(A) to all purchasers at wholesale, or 

“(B) in the ordinary course of trade to one or more selected purchasers 
at wholesale at a price which fairly reflects the market value of the mer- 
chandise, 

without regard to restrictions as to the disposition or use of the merchandise by 
the purchaser except that, where such restrictions are found to affect the market 
value of the merchandise, adjustment shall be made therefor in calculating the 
price at which the merchandise is sold or off2red for sale. 

“(4) The term ‘ordinary course of trade’ means the conditions and practices 
which, for a reasonable time prior to the exportation of the merchandise under- 
going appraisement, have been normal in the trade under consideration. with 
respect to merchandise of the same class or kind as the merchandise under 
consideration. 

“(5) The term ‘such or similar merchandise’ means merchandise in the first 
of the following categories in respect of which the value can be satisfactorily 
determined : 

“(A) The merchandise under consideration and other merchandise which 
is identical in physical characteristics with, and was produced in the same 
country by the same person as, the merchandise under consideration. 

“(B) Merchandise which is identical in physical characteristics with, 
and was produced by another person in the same country as, the merchandise 
under consideration. 

“(C) Merchandise (i) produced in the same country and by the same person 
as the merchandise under consideration, (ii) like the merchandise under con- 
sideration in component material or materials and in the purposes for which 
used, and (iii) approximately equal in commercial value to the merchandise 
under consideration, 

“(D) Merchandise which satisfies all the requirements of subdivision 
(C) except that it was produced by another person. 

“(E) Merchandise which satisfies all the requirements of subdivision 
(C) except that there are minor differences in the process of production or 
manufacture between the two types being compared, in which case compari- 
son may be made with necessary adjustments for differences in the cost of 
production or manufacture. 

“(F) Merchandise which satisfies all the requirements of subdivision 
(E) except that it was produced by another person. 

“(6) The term ‘usual wholesale quantities,’ in any case in which the merchan- 
dise in respect of which value is being determined is sold in the market under 
consideration at different prices for different quantities, means the quantities 
in which such merchandise is there sold at the price or prices for one quantity 
in an aggregate volume which is greater than the aggregate volume sold at the 
price or prices for any other quantity.” 

Sec. 8. This Act shall be effective on and after the date following its enactment, 
except that its provisions shall not apply to merchandise exported prior to the 
date of enactment which is subject to a finding under the Antidumping Act 
outstanding on or before the date of enactment of this Act. 
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STATEMENT OF HON. DAVID W. KENDALL, ASSISTANT SECRETARY 
OF THE TREASURY; ACCOMPANIED BY JAMES P. HENDRICK, 
ASSISTANT TO THE SECRETARY; THEO B. AUDETT, ASSISTANT 
DEPUTY COMMISSIONER, BUREAU OF CUSTOMS; AND R. N. 
MARRA, LIAISON OFFICER, BUREAU OF CUSTOMS, DEPARTMENT 
OF THE TREASURY 


Mr. Kenpatu. Mr. Chairman, my name is David W. Kendall; I 
am Assistant Secretary of the Treasury. I have with me on my right, 
Mr. Theo Audett, who is Assistant Deputy Commissioner of Customs, 
and on my left, first, Mr. James P. Hendrick, Assistant to the Secretary 
of the Treasury, and Mr. Ray Marra, liaison officer of the Department 
of Customs. 

Mr. Chairman and member of the committee. We appreciate very 
much the scheduling of these hearings and the opportunity to appear 
before you. 

Even at the risk of oversimplification it might clear the atmosphere 
a little bit in this highly technical field if it is at this time pointed 
out that the amendments suggested in the 2 identical bills before you, 
H. R. 6006 and H. R. 6007, are for the purpose of accomplishing 2 
objectives. 

First—put an end to the anomalous situation whereby sales can be 
made at less than fair value, with injury to American industry, but 
no dumping duties collected ; 

Second—bring the value definitions of this 1921 law up to date. 

There will be arguments advanced by a number of people appearing 
before you that we do not go far enough, or that we go too far. You 
will be told on the one hand that dumping duties should be imposed 
in almost every case of price discrimination, irrespective of whether 
there is in fact injury to American producers. You will be told on 
the other hand that the dumping law should be invoked only where 
American producers are about to be put out of business entirely. 

Many say that what we are offering you is middle-of-the-road 
legislation. I don’t agree. Rather do I think that our proposal is 
intended to construct a wide and all-inclusive highway toward accom- 
plishing the twin objectives and one which will stand the test of time 
with its pendulum which moves in the field of economy and Govern- 
ment from one side to the other of the tariff problem as the years 

0 by. 

. oan judgment, neither of the views which you will hear proposed 
by understandable and worthy proponents of such views is tenable 
and, after the lengthy study <a careful consideration given by the 
Bureau of Customs and by Mr. Hendrick, who is here with me, a 
eomplete new law is not what is required but rather the comparatively 
simple and commonsense changes which are recommended by our 
study within the framework of a congressional directive. 


THE CONGRESSIONAL DIRECTIVE 


The directive of the Congress in the Customs Simplification Act 
of 1956 addressed to the Secretary of the Treasury was a review of the 
operation and effectiveness of the Antidumping Act of 1921 after 
consultation with the United States Tariff Commission. I should like 
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to say that the Commission has been of very real help in all of our 
deliberations leading up to the report and the proposed bill which - 
was presented to the House and to the Senate in the latter part of 
January. 

This provision of the Customs Act of 1956 reflected the concern of 
many Americans and American businessmen and industry representa- 
tives that at worst the Antidumping Act was not effective and was 
not carrying out the purposes for which it has been enacted; and at 
best 36 years is a long time, many changes have occurred in inter- 
national trade and in industry in general, and that a good hard look 
should be taken first at the administration of the act and secondly 
at its effectiveness. 

As you know, the Secretary, after consultation with the Tariff Com- 
mission, was to report to the Congress within 6 months of the date of 
the enactment of the statute, which turned out to be early in February, 
and recommended any amendment considered desirable or necessary 
to provide for greater certainty, speed, and efficiency in the enforce- 
ment of the Antidumping Act. 


OBJECTIVES OF ANTIDUMPING ACT 


Before getting into the technicalities of the amendments which we 
are proposing, and they are technical, I should like to discuss the ob- 
jectives behind them so that they may be weighed and decided upon in 
the atmosphere of trade and industry rather than just pure legal 
language. 

he first thing to bear in mind is that we are as always considering 
the best interests of the United States. These interests are inseparably 
associated with the best interests of American industry and Ameri- 
can trade. Obviously, it is to the best interests of American industry 
that foreign producers’ dumping price raids which injure American 
industry should be made actionable. They should be met with full 
and swift enforcement of the law. 

However, we believe it is not to the best interests of either the United 
States or of American industry if you assess dumping duties merely 
because of technicalities, where there has not been injury and where 
commonsense shows that action is not warranted. This does not help 
American industry. On the other hand, such findings invite retalia- 
tion by other countries. This is a bad thing for our export markets. 
Not only this: Increases in price caused by dumping duties hurt the 
American consumer and they hurt American industries processing 
foreign imports. 

There is absolutely no reason that we can find from our study why 
complete and vigilant protection of American industry cannot go hand 
in hand with a careful weighing of the facts in each of the cases where 
suspected dumping is called to attention. 


WHAT CONSTITUTES DUMPING ACTIONABLE UNDER THE LAW 


I would like to step back for a moment and examine with you what 
has become today the traditional belief and philosophy of the admin- 
istration as to what actually constitutes dumping. 

The approach to the problem is complicated because of differing in- 
terpretations given to the word. The Antidumping Act does not de- 
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fine “dumping.” The generally accepted economists’ view is that the 
‘word “dumping” merely means export sales below home price. On the 
other hand it is also clear that these same economists feel that such 
sales should not be subject to duties except where there is injury. I 
have a memorandum on this subject which, if you desire, I can put in 
the record. 

The Cuarrman. Without objection it will be included in the record. 

(The memorandum referred to is as follows :) 


H. R. 6006—ANALYsIS OF AMENDMENTS TO THE ANTIDUMPING ACT, AS AMENDED 


SECTION 1 


Section 202 of the Antidumping Act explains how the special dumping duty 
shall be calculated, once a finding has been published pursuant to section 201 
(a) that foreign merchandise is sold at less than “fair value,” with resultant 
injury to an industry in the United States. Subsection (a) of section 202 provides 
that the duty shall be measured by the difference between “foreign market value” 
and the price in the United States market. The price in the United States 
market may be either “purchase price” or “exporter’s sales price.” Subsection 
(b) (which deals with purchase price) and subsection (c) (which deals with 
exporter’s Sales price) provide for certain circumstances justifying adjustments 
in the figure to be calculated as foreign market value. Section 1 of the amend- 
ment relates to these subsections (b) and (c) of section 202 of the law. It 
substitutes the words “Secretary or his delegate” for “appraising officers.” It 
uses different wording from that heretofore employed, for sales and offers for 
sale. It changes the provision regarding quantity discounts, and adds provisions 
regarding “other circumstances of sale” and “similar” articles of merchandise, 
These points may be more fully described as follows: 


Substitution of the words “Secretary or his delegate” for “appraising officers” 

In secion 202 (b) and 202 (c) the words “the Secretary or his delegate” are 
substituted for the words “appraising officers” to conform the wording of the law 
with the already existing legal status, as the result of 1950 Reorganization Plan 
No. 26, whereby all functions of all offices of the Treasury Department, and all 
functions of all agencies and employees of the Department are placed in the 
Secretary with authority to delegate. Matters of detail such as here dealt with 
will be continued to be handled by the subordinates, by delegation. 


Substitution of the words “sold or, in the absence of sales, offered for sale” for 
“sold or freely offered for sale to all purchasers” 


Substitution in section 202 (b) and 202 (c) of the words “sold or, in the absence 
of sales, offered for sale’ or the words “sold or freely offered or sale to all 
purchasers” is one of several steps taken herein to bring this term into con 
formity with the provision of the customs regulations (19 C. F. R. 14.7) adopted 
April 8, 1955, defining the term “fair value.” The provision has proved quite 
satisfactory in operation. The substitution also conforms to wording in the 
Customs Simplification Act of 1956 with one difference made necessary because 
of the different purposes of the 1956 act and the Antidumping Act. This differ- 
ence is the omission of the word “freely.” The reason for the omission is ex- 
plained in the second following paragraph. 

As indicated above, findings under the Antidumping Act are based on sales 
at less than fair value with resultant injury, but special dumping duties are 
based on sales at less than foreign market value. The purpose of conforming 
the definition of foreign market value to that of fair value is to put an end to the 
anomalous situation whereby a finding can be made under the act but no dump- 
ing duties can be collected despite continuance of sales at less than fair value. 

In connection with the use of the words “sold or, in the absence of sales, offered 
for sale” the following explanation can be given. Experience had shown that 
sophisticated exporters were on occasion enabled to sell in the United States 
market at a lower price than they sold for hime consumption without coming 
within the purview of the Antidumping Act because of inconsequential restric- 
tions placed on their home consumption sales. Thus restricted they were no 
longer freely offered. The amended definition of “fair value” adopted in 1955 
closed this gap so as to make possible findings under the act, but the present 
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amendment to the law (which cannot be accomplished by regulations) is needed 
to make possible assessment of dumping duties in such cases. This applies where 
the home consumption price is higher than the price to the United States. The 
reverse situation, where a foreign cartel through its control of the market arti- 
fically lowers home consumption price to make possible an equally and unduly 
low price to the United States market can be handled with reference to the pro- 
vision of the law and the regulations that no home consumption sale intended 
to establish a fictitious market shall be taken into accoum 


Differences due to quantity discounts 


The amended provision in regard to quantity discounts is designed to make it 
clear that such discounts are a factor to be considered from the standpoint of a 
positive as well as a negative determination of sales at less than foreign market 
value. The present law provides that allowance may be made for quantity dis- 
counts if the quantities shipped to the United States are “greater” than the 
quantities sold for home consumption. The amendment provides that allowance 
shall be made if “any difference’ between the prices being compared is due to 
the fact that the quantities in the sales to the United States market “are less 
or are greater than” the quantities sold for home consumpion (see. 202 (b) (1) 
and (c) (1)). As presently worded, sales below the foreign market value bench- 
mark can be excused if the difference is due to quantity discounts, but sales at 
less than foreign market value cannot be determined if the price to the United 
States is not less than the home consumption price before allowance for the 
difference due to quantity discounts, although the price to the United States 
after allowance due to quantity discounts is in fact less than home consumption 
price because the quantities sold in the home market are greater than the 
quantities sold in the United States. The amendment would permit this pro- 
vision to work both ways. 


Differences due to “other circumstances of sale” 


Provision in the amendment (sec. 202 (b) (2) and (c) (2)) for consideration 
of “other differences in circumstances of sale’ in addition to quantity differ- 
entials is designed to facilitate efficient and fair comparison between foreign 
market value and price to the United States market. Examples would be differ- 
ences in terms of sale, credit terms, and advertising and selling costs. 


Difference due to the fact that “similar” articles of merchandise are being 
compared 

The essential element in a price determination under the Antidumping Act is 
typically a comparison between the price in the United States market, on the 
one hand, and the price of “such or similar” merchandise for home consumption 
in the exporting country, on the other hand. The amendment is designed to 
facilitate equitable comparison and further to bring the definition of foreign 
market value into conformity with the definition of fair value. To understand 
how this is done, one must turn to section 4 of the amendment, which inserts a 
new section 212 in the law, entitled “Definitions.” Section 212 (3) defines 
“such or similar merchandise.” Subdivisions (A) and (B) describe merchandise 
which is identical—i. e., “such” merchandise. Subdivisions (C), (D), (BE), and 
(EF) describe merchandise which can be considered “similar.” Turning back to 
section 1 of the amendment, one finds that section 202 (b) and (c) of the law 
are amended by insertion of 202 (b) (3) and (c) (3). These provide that 
where “similar” merchandise (i. e., merchandise described in sec. 212 (3) (C), 
(D), (2), or (F)) rather than “such” merchandise (i. e., merchandise described 
in sec. 212 (3) (A) or (B)) is being compared, allowance may be made for 
differences between the articles under consideration. If, for example, long- 
handled shovels are sold to the United States, and only short-handled (other- 
wise identical) shovels are sold for home consumption in the country of ex- 
portation, then it is possible to consider the two types of shovels “similar,” and 
a price determination can be made by comparing the two similar shovels, making 
allowance for the fact that the long handles cost more than the short handles. 


SECTION 2 


Section 2 of the amendment deals with section 205 of the Antidumping Act, 
defining foreign market value. Changes relate to “sold or * * * offered for 
sale”; cases in which home consumption price is not an adequate standard for 
comparison, and sales through sales agencies. 
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“Sold or * * * offered for sale” 


The words “sold or, in the absence of sales, offered for sale” are substituted 
for the words “sold or freely offered for sale to all purchasers” for the same 
reasons as those given in regard to the like amendment of subsections (b) and 
(c), section 202, explained above. 


Home consumption sales an inadequate basis for comparison 


The provision authorizing the Secretary to base foreign market value on the 
price for exportation to countries other than the United States when home con- 
sumption sales are so small as to form an inadequate basis for comparison is 
another amendment derived from the Customs Regulations defining fair value 
(19 C. F. R. 14.7). While the usual standard for comparison with price to the 
United States market should be home consumption price, there may be instances 
in which the volume of home consumption sales do not form an adequate basis 
for comparison. If, for example, a foreign company sells only 1 percent of its 
product in the home country, 50 percent to third countries, and 49 percent to the 
United States, it is obvious that a fair comparison for the purpose of determin- 
ing whether there has been dumping as to price can only be made by comparing 
the price to the United States with the third country price. However, the present 
law ordinarily requires the calculation of foreign market value to be made on the 
basis of the home consumption sales. Under the amendment reference would 
instead be made to third country price where this seems necessary for a fair 
comparison. 


Sales through a sales agency 


The provision relative to sales through a sales agency is designed to eliminate 
any possibility that transactions between related persons (as that term is defined 
in the law with reference to exporter’s sales price) must be considered “sold” and 
used as the basis for foreign market value. This provision is derived from 
Customs Regulations 19 (C. F. R. 14.7 (b) (3)), adopted April 8, 1955, defining 
fair value. 

SECTION 3 


“Constructed value” substituted for “cost of production” 


(a) “Cost of production” is defined in substantially the same terms in the 
Antidumping Act as in the valuation section (402) of the Tariff Act of 1930. 
Since the latter definition has now been amended by the Customs Simplification 
Act of 1956, and the term “constructed value” substituted for “cost of produc- 
tion,” section 206 of the Antidumping Act is similarly amended, with the follow- 
ing changes: (1) Instead of referring to merchandise ‘undergoing appraisement” 
the amendment refers to merchandise “under consideration”; (2) provision is 
made that the amount for general expenses shall be not less than 10 percent and 
the amount for profit not less than 8 percent. A comparative type showing the 
exact differences between the wording of the amendment and the wording in the 
Customs Simplification Act of 1956 is attached as annex A. 

(>) In addition, wherever the term “cost of production” appears in the Anti- 
dumping Act, the amendment substitutes the term “constructed value.” 


SECTION 4 


Definitions of Customs Simplification Act of 1956 incorporated into Antidumping 
Act 


Over the years the definitions in the Antidumping Act and the definitions relat- 
ing to ordinary duty valuation under section 402, Tariff Act of 1930, have gone 
hand in hand. The new definitions incorporated in the Customs Simplification 
Act of 1956 (which amends sec. 402) are the result of the most painstaking 
research by officials having a vast experience in this extremely technical field. 
The same officials who construe the definitions under the one law will construe 
them under the other. In the interest of efficiency as well as speedy and certain 
applicaiton, it is advisable to bring them together wherever this can be done 
without distortion. In addition to “constructed value,” which is provided for in 
section 3 of the amendment, the following definitions are incorporated in section 
4 of the amendment: “sold or, in the absence of sales, offered for sale”; “ordinary 
course of trade”; “such or similar merchandise’; and “usual wholesale quanti- 
ties.” Changes are made from the wording of the Customs Simplification Act of 
1956 as necessary to show that the definitions here apply to values to be calculated 
under the Antidumping Act rather than to values calculated for purposes of 
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ordinary duties: thus, reference is made to merchandise “under consideration” 
instead of merchandise “undergoing appraisement.” In addition, two substantive 
changes are made. 

The term “sold or, in the absence of sales, offered for sale’ is used in place 
of the 1956 Custom Simplification Act’s “freely sold or, in the absence of sales, 
offered for sale” in order that the definition shall be in conformity with the 
definition in the Customs Regulations regarding fair value (19 C. F. R. 14.7 
(a) (1), (2)). Reference may also be mfde to the discussion above relative 
to use of this term in section 1 of the amendment. Because of the different 
purpose of the Antidumping Act, the amended definition applies to sales or 
offers irrespective of restrictions, in contrast to the 1956 Custom Simplification 
Act’s definition which eliminates from consideration only certain types of re- 
strictions. In analyzing sales under the Antidumping Act allowance may be 
made for differences due to restrictions, constituting circumstances of sale pur- 
suant to the amendments to section 202, subsections (b) and (ce). 

The definition of “such or similar merchandise” is being enlarged beyond the 
scope of the Customs Simplification Act of 1956, so as to be in conformity with 
the definition of fair value, in particular title 19, Code of Federal Regulations 
section 14.7 (4) (1) (circumstances of sale). This is designed to facilitate 
speedy and equitable comparison between merchandise sold to the United States 
and that sold elsewhere. Reference may be made to the discussion above rela- 
tive to the use of this term in section 1 of the amendment. 

A comparative type showing the exact differences between the wording of 
the definitions in the amendment and the wording in the Customs Simplification 
Act of 1956 is attached in annex B. 


ANNEX A 


COMPARATIVE TYPE SHOWING DIFFERENCES BETWEEN THE DEFINITION OF THE TERM 
“CONSTRUCTED VALUE” IN THE CUSTOMS SIMPLIFICATION AcT oF 1956 AND THE 
DEFINITION To BE INCORPORATED IN ANTIDUMPING ACT BY THE AMENDMENT 


(Notr.—The language of the Customs Simplification Act of 1956 which is to be 
incorporated in the Antidumping Act by the amendment is shown in roman type}; 
that to be omitted is enclosed in black brackets; matter not contained in the 
Customs Simplification Act of 1956 is printed in italic.) 

[Sec. 402. VALUE * * * (d) J CONSTRUCTED VALUE [—] 

Sec. 206: (a) For the purposes this [section] title, the constructed value 
of imported merchandise shall be the sum of— 

(1) the cost of materials (exclusive of any internal tax applicable in the 
country of exportation directly to such materials or their disposition, but re- 
mitted or refunded upon the exportation of the article in the production of 
which such materials are used) and of fabrication or other processing of any 
kind employed in producing such or similar merchandise, at a time preceding 
the date of exportation of the merchandise [undergoing appraisement] under 
consideration which would ordinarily permit the production of that particular 
merchandise in the ordinary course of business; 

(2) an amount for general expenses and profit equal to that usually reflected 
in sales of merchandise of the same general class or kind as the merchandise 
Cundergoing appraisement] under consideration which are made by producers in 
the country of exportation, in the usual wholesale quantities and in the ordi- 
nary course of trade, [for shipment to the United States; and] except that 
(A) the amount for general expenses shall not be less than 10 per centum of the 
cost as defined in paragraph (1) and (B) the amount for profit shall not be less 
than 8 per centum of the sum of such general expenses and cost; and 

(3) the cost of all containers and coverings of whatever nature, and all other 
expenses incidental to placing the merchandise [undergoing appraisement] under 
consideration in condition, packed ready for shipment to the United States 

{(z) TRANSACTIONS BETWEEN RELATED PERSONS.—] 

(1)] (b) For the purposes of [subsection (c) (1) or (d), as the case may 
be,] this section, a transaction directly or indirectly between persons specified 
in any one of the [subdivisions] paragraphs in [paragraph (2)] subsection (c) 
of this [subsection] section may be disregarded if, in the case of any element 
of value required to be considered, the amount representing that element does not 
fairly reflect the amount usually reflected in sales in the market under consid- 
eration of merchandise of the same general class or kind as the merchandise 
[undergoing appraisement] under consideration. If a transaction is disre 
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garded under the preceding sentence and there are no other transactions avail- 
able for consideration, then [for the purposes of subsection (d)], the determi- 
nation of the amount required to be considered shall be based on the best evi- 
dence available as to what the amount would have been if the transaction had 
occurred between persons not specified in any one of the [subdivisions] para- 
graphs in [paragraph (2)] subsection (c). 

[(2)] The persons referred to in [paragraph (1)] subsection (b) are: 

(A) Members of a family, including brothers and sisters (whether by 
the whole or half blood), spouse, ancestors, and lineal descendants ; 

(B) Any officer or director of an organization and such organization ; 

(C) Partners; 

(D) Employer and employee ; 

(E) Any person directly or indirectly owning, controlling, or holding with 
power to vote, 5 per centum or more of the outstanding voting stock or 
shares of any organization and such organization ; and 

(F) Two or more persons directly or indirectly controlling, controlled by, 
or under common control with, any person. 


ANNEX B 


COMPARATIVE TYPE SHOWING DIFFERENCES BETWEEN CERTAIN DEFINITIONS IN 
THE CUSTOMS SIMPLIFICATION Act OF 1956 AND SIMILAR DEFINITIONS To BE 
INCORPORATED IN THE ANTIDUMPING ACT BY THE AMENDMENT 


(Note—The language of the Customs Simplification Act of 1956 which is to be 
incorporated in the Antidumping Act by the amendment is shown in roman type; 
that to be omitted is enclosed in black brackets; matter not contained in the 
Customs Simplification Act of 1956 is printed in italic.) 

[Sec. 402. VALUE * * * (f)] DEFINITIONS [.—] 

Sec. 212. For the purposes of this [section] title— 

(1) The term “{freely] sold or, in the absence of sales, offered for sale” 
means sold or, in the absence of sales, offered— 

(A) to all purchasers at wholesale, or 

(B) in the ordinary course of trade to one or more selected purchasers at 
wholesale at a price which fairly reflects the market value of the merchandise, 
without regard to restrictions as to the disposition or use of the merchandise 
by the purchaser [,] except that, where such restrictions [as to such disposition 
or use which (i) are imposed or required by law, (ii) limit the price at which 
or the territory in which the merchandise may be resold, or (iii) do not sub- 
stantially] are found to affect the market value of the merchandise, [to usual 
purchasers at wholesale] adjustment shall be made therefor in calculating the 
price at which the merchandise is sold or offered for sale. 

(2) The term “ordinary course of trade’’ means the conditions and practices 
which, for a reasonable time prior to the exportation of the merchandise 
{undergoing appraisement] under consideration, have been normal in the trade 
under consideration with respect to merchandise of the same class or kind as 
the merchandise [undergoing appraisement] under consideration. 

[£(4)] (3) The term “such or similar merchandise” means merchandise in 
the first of the following categories in respect of which [export value, United 
States value, or constructed value, as the case may be, can be satisfactorily 
determined] a determination for the purposes of this title can be satisfactorily 
made: 

(A) The merchandise [undergoing appraisement] under consideration and 
other merchandise which is identical in physical characteristics with, and was 
produced in the same country by the same person as, the merchandise [under- 
going appraisement] under consideration. 

(B) Merchandise which is identical in physical characteristics with, and was 
produced by another person in the same country as, the merchandise [under- 
going appraisement] under consideration. 

(C) Merchandise (i) produced in the same country and by the same person as 
the merchandise [undergoing appraisement] under consideration, (ii) like the 
merchandise [undergoing appraisement] under consideration in component ma- 
terial or materials and in the purposes for which used, and (iii) approximately 
equal in commercial value to the merchandise [undergoing appraisement] wnder 
consideration. 
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(D) Merchandise which satisfies all the requirements of subdivision (C)} 
except that it was produced by another person. 

(EZ) Merchandise (i) produced in the same country and by the same person 
and of the same class or kind as the merchandise under consideration, (ii) like 
the merchandise under consideration in the purposes for which used, and (ii) 
which the Secretary or his delegate determines may reasonably be compared for 
the purposes of this title with the merchandise under consideration. 

(F) Merchandise which satisfies all the requirements of subdivision (FE) 
except that it was produced by another person. 

[(5)] (4) The term “usual wholesale quantities,” in any case in which the 
merchandise in respect of which value is being determined is sold in the market 
under consideration at different prices for different quantities, means the quan- 
tities in which such merchandise is there sold at the price or prices for one 
quantity in an aggregate volume which is greater than the aggregate volume sold 
at the price or prices for any other quantity. 

Mr. Kenpvauz. Thank you. 

I would like to read one short sentence from that memorandum 
which I think is illuminating and puts this in perspective, and that 
is by Jacob Viner, an economist, who says in his book, and I am quot- 
ing it: 

There is a sound economic case against dumping only when it is reasonable 


to suppose that it will result in injury to domestic industry greater than the gain 
to consumers. 


_ In any event, the act clearly provides that dumping duties are to be 
imposed only if two elements are present: First, sales at less than 


fair value and, secondly, injury to a United States industry. The 
administration believes that this is right. 


ADMINISTRATION OF THE LAW 


The Treasury Department calculates whether there are sales at less 
than fair value. The Tariff Commission investigates the facts as to 
injury and draws the conclusion as to whether or not injury has oc- 
curred. That is one of the reasons why, in the Customs Simplifica- 
tion Act of 1956, the Secretary of the Treasury was directed to make 
his report after consulting with the United States Tariff Commission. 

Our report and proposed amendments are the result of a meeting 
of the minds of the Commissioners and the Treasury. 


SALES AT LESS THAN FAIR VALUE 


Now, how do we determine whether or not there have been sales at 
less than fair value under the Antidumping Act? Really, the fair 
value we are talking about is a term of art. Ordinarily, it means the 
price for consumption in the country of export, or, to use the language 
of the trade, the “home-consumption price.” 

To find whether there are ae at st than fair value, you compare 


the foreign producer’s home-consumption price with his price to the 
United States purchaser. 
Example: 


CuHart I.—Sale at less than fair value (prices are f. 0. b. foreign factory) 


SPUN OUUNINNIIUNOU HOUR ike Ja All eed ill ih es ian te ile el ie tcl $20 
CRUD: Go SRO isis Ltd aie cintnanccscdidinsatnmstitetinenntinisiniainnuseddinsini ines Makid) én 15 
RR iccistncre-ctitipenactptelicsdendnnuhiahnisdidaninenaiuabishen Cie taenA nee ae ie 5 


This is a typical case of sale at less than fair value. 
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ADS USTMENTS 


In comparing the two prices it is necessary to reduce them to com- 
parable terms. The simplest way to do this is to calculate them on 
an f. o. b. factory basis. Here is an example. Let us suppose that 
a merchant in country X goes to a factory there and says, “I want to 
buy 100 bicycles. I am going to sell these in country X.” The fac- 
tory owner says: “Here they are. Cost is $20 a bicycle. Take them 
away.” Then, suppose an American importer goes to the same fac- 
tory and says, “I want to buy 100 bicycles, to import into the United 
States.” The factory owner says, “Here they are. Cost is $20 a 
bicycle. Take them away. You take care of getting them to the 
United States.” 

This is not selling at less than fair value. 

The example is, as you will recognize, oversimplified. Actually, the 
price to the United States will generally include various charges for 
which adjustments must be made. 


TRANSPORTATION 


For instance, if in the bicycle case above cited the factory manager 
had said to the American importer: “Cost is $20 a bicycle, and I will 
take care of the shipping charges,” then the situation would be as 


follows: 
Cuart II.—Sale at less than fair value—deduction of ocean transportation 
charge 

I cl ccleaner ipo $20 

I a asd hence e dit mimnecednnier apres ganadivenineehenen. 20 
Se nr I Oe cd eu clecmentsiblenetinebmrlsiabiniweteh 3 

wine te Binited Btates tf: 65 bez Bachiwk asics el nn hs eg etn SL ne 17 
OI a il. ol encase dean 3 


Because of the adjustment, this is selling at less than fair value. 

Now, I have some rather technical material in my written statement 
which shows what further adjustments we make to bring the fair 
value and the price to the United States purchaser to comparable 
terms, and also showing when we use third-company prices or cost of 
production instead of foreign home-consumption prices in calculating 
fair value. With your permission, I will pass this, and proceed to 
the discussion of withholding appraisement, on page 10 of the written 
statement. 

The CuatrmMan. Without objection, that is agreeable. 

Mr. Kenpatu. Thank you, sir. I would like to ask, however, that 
the omitted material be included in the record of the hearings at this 
point. 
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Cuart Ill.—Sale at less than fair value—adjustment for quantity 

differential 
For home consumption (quantities of 10,000) ~-----.--------------~+------ $17 
For export to United States (quantities of 100)-----------~-------------- 17 
The adjustment could be made as follows: 

For home consumption___..~-----------s-------«.---= oe ose. 17 
Plus addition because of difference in quantity._.._-_------------------ 3 
Adjusted home-consumption price.._------~----------------------- 20 
Price for export to United States_.._._.......--------------------------- 17 
WIN es oe cero hee oe ee ee des ekbileeadadanael 3 


This would be a sale at less than fair value. 


CIRCUMSTANCES OF SALE 


If the home-consumption sale and the sale to the United States 
market are made under differing circumstances, adjustment can be 
made for that. Let us suppose that the bicycle manufacturer in coun- 
try X gives a service guaranty for bicycles purchased for use in coun- 
try X, but none for bicycles exported to the United States. The 
servicing costs him 50 cents per bicycle. At the same time, he pays 
for American dealers’ advertising of the country X bicycle at the rate 
of $2 a bicycle, but does not pay for advertising of.the country X 
bicycles sold for use in country X. The price comparison would be 
as follows, assuming a price in each case of $20 per bicycle. 


CuHart III a.—Sale at less than fair value—Adjustment for circumstances of sale 


Home-consumption price 











chan cheb bebebibeb bepmehdan ch dian badipl dgiden babesch ph taecRiabiemncsnteeapiu $20. 00 
— 

TOE DERTIIIE CONE. ceenerisisnnatbiseminpeneiiiaasianiaailainnne a aa . 50 
Pras averting Cost. a a 2. 00 
DAFOE a cscce ii cin bebnsbbhionbdichndinitiibnifaliabitemaiisthtsitsebpeedheataiabistentanns 1. 50 
AGIGAOSE BOMC-COMSUIIDEIOD BEC G cccimedsencnei wunvtinnbintniiaeatinintadibaie wate 21. 50 
yy Bt | SRE ce RRA Ee Bile 2B) IS 20. 00 
ROG baited ia eb scien ccaaeoiiicnitareninadaal ideinmep aos beeitiasiiiaaipaipeaieada 1.50 


This would be a sale at less than fair value. 


REMISSION OF IMPORT DUTIES AND INTERNAL TAXES 


Further, by way of reducing the price to the United States market 
and the home-consumption price to comparable terms, allowance is 
made, in calculating this ea for various internal taxes, such as sales 
taxes, which are remitted by the country of export. 


“SUCH OR SIMILAR” MERCHANDISE 


If a foreign producer sells his product only to the United States, - 
there is no way to determine fair value by reference to his home-con- 
sumption sales, because he makes none. In this case we can determine 


fair value on the basis of the home-consumption price charged by other 
producers in the same country. 





EE 
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Another way of determining fair value is by reference to com- 
parable merchandise produced Sy the same or other producers. There 
was once a case of shovels sold to the United States with long handles, 
The producing country had no market for such shovels—its work- 
men used shovels with short handles. We would base fair value on 
the short-handled shovels sold for home consumption, making ad- 
justment for the fact that long handles cost more than short ones. 


THIRD-COUNTRY PRICES 


If comparison with home-consumption prices is not feasible be- 
cause home-consumption sales are not ish in sufficient quantities 
to be representative, then comparison will be made with sales for 
exportation to countries other than the United States. 


COST OF PRODUCTION 


In the absence of home-consumption or third-country sales or offers, 
fair value is based on what is presently called cost of production, or 
what we would propose under the amendment be called constructed 


value. 
WITHHOLDING OF APPRAISEMENT 


So much for fair value. For a moment I would like to turn to 
something which should appropriately be called to your attention 
here, Mr. Chairman. 

The Cuairnman. Without objection. 

Mr. Kenpauui. While fair value is being determined and imme- 
diately upon suspicion of sales at a dumping price we withhold ap- 

raisement. This means that final determination of the duty cannot 
9¢ calculated and paid until decision on the question of dumping has 
been reached. 

This insures that every entry can be made subject to a dumping 
duty when a finding of dumping is finally made. Withholding of 
appraisement necessarily creates uncertainty. It is a major deterrent, 
often more feared than the imposition of the duty. 


DETERMINATION AS TO INJURY 


If the Treasury determines there are not sales at less than fair value, 
the case is closed. If it determines there are sales at less than fair 
value, the case goes to the Tariff Commission for determination as to 
injury. With its staff of experts experienced in escape clause, peril 
point and similar investigations, this is a job it is well qualified to 
handle. 

If the determination is that there is injury, dumping duties are 
assessed, the collection of which is again a duty of the Saaene. 


THE AMENDMENTS PROPOSED 


Having given you this sketchy background of the law and its ad- 
ministration, let me turn to the amendments proposed. 

At the outset, what we have been looking for and what we propose 
to you are amendments which the congressional language requested, 
which should contribute to the certainty, speed, and enforcement of 
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the Antidumping Act. We believe firmly that certain definitions 
should be incorporated in the act and the modifications which we pro- 
pose are those needed to carry into effect this stated purpose. With 
equal firmness, there are certain terms in the act which we believe 
should be left broad and undefined. 


THE AMENDMENTS PROPOSED—-FIRST OBJECTIVE 


As stated, the first objective to be accomplished by the amendments 
is to assure that dumping duties will be collected in all cases where 
there are sales at less than fair value, with injury to American 
industry. 

I have another example in my written statement which I will pass 
over, although I would like to ask that it be included in the printed 
record. 

The CuarrmMan. Without objection, it is so ordered. 


DUTY MEASURED BY THIRD COUNTRY PRICE 


Mr. Kenpa.u. There are cases where the foreign producer is prin- 
cipally an exporter. He sells mostly to other countries, little within 
his own country. Under these circumstances we judge fair value by 
the prices to third countries—that is, to countries other than his own 
and other than the United States. But if we get a finding under the 
Antidumping Act, we must under the present law measure dumping 
duties by the difference between the price to the United States and the 
price for consumption in the country of export. Under the proposed 
umendment the same measuring equation would be applicable to both 
determinations, 

To go back to the case of a bicycle manufacturer in country X, let 
us say that he sells bicycles for consumption in country X, for export 
to France and for export to the United States. The country X manu- 
facturer’s sales to France are in far greater quantities than his sales 
in country X. Assuming the prices here given, here are the results 
under the present law compared with the results under the proposed 
amendment. 

(Chart LV is as follows :) 





CuHarT IV.—Comparison between calculation of duty under present law and 
proposed amendment—3d country sales far exceeding home consumption 
sales 








| Number of Dumping Dumping 
bicycles Unit price duty under | duty under 
| sold present law | amendment 
FOr DIDS GI 6k ps6 ssn cauncsannaee 1, 000 Takes! kimeaen tlds sklsaadesee ss 
Parerprtw Pies, ta 100, 000 WG 4 - cosba- se hicwkidadsJ 
For export to United States................-.-. 50, 000 Peaches mesh Riace teteuona 
shitlante Sha se ep ben cbend faced beet a te ncaa a’ $0. 25 $5 


Dumping duty per unit_- 


Mr. Kenpatu. We would consider this a case of sales at less than 
fair value. But under the present law our dumping duty (assuming 
that injury was also found under the Antidumping Act) would be 
limited to 25 cents a bicycle, because the law does not permit use of 
third country price in calculating duties if home consumption price 
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is available. Our proposed amendment would make possible collec- 
tion of dumping duties at the logical rate of $5 a bicycle. 


DUTY MEASURED BY RESTRICTED HOME CONSUMPTION PRICE 


The example shows that where a company makes almost all its sales 
to third countries, we now measure fair value by third country sales, 
but must assess dumping duties on the basis of the few sales made for 
home consumption. 

Let us proceed to the case where we would like to have dumping 
duty measured by home consumption price even if the home con- 
sumption sales are restricted. Those of you who are following the 
written statement will find this on page 13. 

A second type of situation, slightly more complicated, but of even 
greater importance, is where the home consumption sales are in sub- 
stantial volume, but are not “freely offered.” 

In this case I would like to give the following example: 

Bicycles are sold for consumption in country X, and sold at $20 
a unit. They are also sold to cam at $15.25 a unit, and to the 
United States, at $15 a unit. 

Let us use the same basic example, but change the situation, so 
that most of the country X bicycles are sold for consumption in coun- 
try X, and sold at $20 a unit, but with a clause in the contract lim- 
iting the area in which the country X purchaser may resell. Such a 
contract renders the sales within country X “restricted”—they are not 
“freely offered.” They cannot be used, under the present law, in cal- 
culating dumping duties. Reference must therefore be had under 
the present law to the sales to France (which, we will assume, are 
freely offered). Under the proposed amendment, the dumping duties 
would be calculated on the basis of the sales within country X. Here 
is the result, in figures. 

(Chart V is as follows:) 


CHuart V.—Comparison between calculation of duty under present law and 
proposed amendment—Home consumption sales not “freely offered” 





| 
Number of 














SoG GLY UF Wie... pone c eso encne-s-- 


Dumping Dumping 
bicycles | Unit price | duty under | duty under 
sold present law | amendment 
Por home emsumption.-.....-.......-...---... 100, 000 GOED Bisok os 8d Lehealeans eensoice 
For expert to France ____---- alee ai temagtaie Wine 1,000 BEE hevuébivcbiewnscolonedabltter 
For export to United States._.........--..._--- 50, 000 ROHS ddd abe tincbdteen 
| 
| 


Mr. Kenpaty. Once again we have a case of sales at less than fair 
value. I find it hard to believe that the dumping duty should be 
calculated on the basis of sales to France. Or, if the price for con- 
sumption in country X was $15 instead of $20, and thus not less than 
the price to the United States, I would find it equally hard to believe 
that any dumping duties should be imposed based on the $15.25 price 
to France. 

Restricted home consumption sales are common practice in many 
foreign countries, especially those which have cartels. As a result, 

resently and for some years it has been possible that we have a 
nding under the act and yet are either not able to collect dumping 
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duties or such dumping duties are so infinitesimal as hardly to deter 
a foreign producer. Concomitantly this failure and apparent im- 
potency is the source of a good deal of irritation as well as a real 
detriment to American industry. 


THE AMENDMENTS PROPOSED-—-SECOND OBJECTIVE 


As to the second of our objectives: There are a number of technical 
terms used in the Antidumping Act which are also used in the law 
relating to valuation for assessment of ordinary duties. Among these 
are the definitions of “sold or * * * offered for sale,” “ordinary course 
of trade,” “such or similar merchandise,” “usual wholesale quantities.” 
These definitions were brought up to date, as to valuation for ordinary 
duties, in the Customs Simplification Act of 1956. We feel that they 
should be incorporated also, to the extent applicable, in the Anti- 
dumping Act to achieve uniformity, avoid needless confusion and 
make the body of customs laws more cohesive. 


INJURY UNDER THE ANTIDUMPING ACT 


We are not suggesting an amendment to the act which will define 
what is meant by “injury,” although a great many persons have 
strongly urged a definition in terms of injury bordering on bank- 
ruptcy while a great many others have argued with equal vigor doing 
away with the injury test altogether. The conflict is one of long 
standing. 

LEGISLATIVE HISTORY 


If we look at the legislative history, we find that certain Members 
of Congress in 1921 were considering the problem quite simply from 
the standpoint of price differential, without any reference to injury. 
Others adopted a test bordering on destruction of an American in- 
dustry. The resultant law was a compromise. A price differential 
alone was not enough; injury, too, must be present; although the 
degree of injury was not defined. 

Shortly after the law was passed the Treasury in effect announced 
that its determination of price differential was going to be made 
simply on the basis of arithmetic, without any reference to whether 
the import price was “fair”—meaning “equitable.” This policy has 
never been seriously challenged by Congress. 

In 1954 a catetal tecmnintaetion of the Antidumping Act was made, 
as a result of which the law was changed so as to place in the quasi- 
judicial forum of the Tariff Commission, an arm of the United States 
Congress, the decision on injury. The decision on fair value remained 
in the Treasury. 


SALES LESS THAN FAIR VALUE NOT OF THEMSELVES UNFAIR 


Selling at less than fair value, as we define it—that is the foreign 
exporter selling to the United States at a price less than his price for 
consumption in the country of exportation, calculated f. o. b. foreign 
factory, is a benefit to the American consumer in instances and to the 
American reprocessor, as well as the American importer. It may or 
may not injure an industry in the United States. The fact that a 
sale is at less than “fair value” is not of itself an indication of injury, 

97539—57——-4 
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nor does it indicate the price is “unfair.” “Fair” in this sense does 
not mean “equitable” ; it merely means what a willing purchaser pays 
to a willing seller for consumption in the country of export, that is, 
the fair market value. 


COMPARISON OF DELIVERED PRICES U. 8. A. FOR INJURY DETERMINATION 


Perhaps it is oversimplification to discuss injury determination as 
made by the Tariff Commission from the standpoint of a set of figures, 
but I would like at least to use these figures to make a point. Essen- 
tially American industry does not look to the foreign competitor's 
foreign price. American industry looks to what the foreign product 
sells for in the United States. That means delivered price. If the 
delivered price of the foreign product is lower than the price of the 
comparable American nutiace, we have an indication of injury. 
Here are the figures I would like to present to you. 

(Chart VI is as follows :) 


Cuart VI.—Comparison between figures used in fair value determination and in 
injury determination ole 


Fair value determination (f. 0. b. factory price basis) : 
Home consumption price (price for consumption in country of export, 
ney ete UI ee eee $0. 95 
Price to United States (price to United States importer f. o. b. for- 
i, BORING DB tk rds ts dan cthaciasihis sib the enist oboe thee 








ranean tie a 
Injury determination (United States delivered price basis) : 
American producers’ price (delivered price, United States)_-.___---~ . 50 
Foreign exporter price (f. 0. b. foreign factory, $0.80; transportation 
and other charges to deliver to United States, $0.20) ____.__-___--_- 1. 00 
I a EE han pn ckedbatenlin nme +. 50 


Mr. Kenpau. In the upper part you see the figures required for 
a fair value determination. These are prices f. o. b. foreign factory. 
They show a price differential of 15 cents on an 80-cent purchase by 
the American importer—that is what we would consider a sale at 
less than fair value. In the lower part you see the American product 
sells in the United States for 50 cents whereas the imported product 
sells for $1. This is on a delivered and not f. o. b. factory basis. The 
comparison shows that although the foreign producer is selling at 
less than fair value, which means at a dumping price, the price is not 
“unfair.” He is not underselling American competition; this is no 
price raid nor is he injuring American industry. 


DEFINITION OF INJURY AND INDUSTRY NOT REQUIRED 


To try to define “injury” is very much like trying to define pre- 
cisely some of the phases of the common law or of equity where the 
court’s tradition may and should come to its judgment by weighing 
all of the factors in balance; and in any one case the balance may be 
very different from that of another. Injury to a large corporation 
or to the owner of a cliain of stores may be very different from injury 
to the corner grocer. Injury to one industry may be very different 
from injury to another. Under the same set of facts mathematically 
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opposite conclusions or differing conclusions could be drawn. These 
are questions of economics, not sensitive to either exact science or to 
predetermined close lines or channels of thought. 

So, too, does “industry” beggar proper definition when one is con- 
cerned with comparisons. And we have felt right along that the act 
should neither define industry nor injury for these reasons. 

It is interesting to note that on the one hand some people think 
injury should be very defined while others would narrow the defi- 
nition to injury until it disappears. The incompatability of these 
differing points of view is strangely compelling. To us neither is 
correct and the Tariff Commission’s hands and minds must not be 
fettered to the end that their determination may be as realistic as is 
possible within the set of facts before them—realistic from the stand- 
point of pure business judgment. 

In general summation, the Treasury welcomed the mandate of the 
Congress with true objectivity and has had the careful, expert guid- 
ance of Mr. Hendrick, the practical, hardheaded approach of the many 
able people of the Bureau of Customs, and also from time to time, 
distinguished scholarly assistance from the outside. 

What you have before you in our report and in our proposed amend- 
ments results from exhaustive studies. The proposal for legislation, 
on this basis, represents what we believe to be an Antidumping Act 
which will meet your requirements now and will do so for a long time 
to come. 

Mr. Chairman, thank you very much. 

The Cuatrman. Does that complete your statement ? 

Mr. Kenpaui. That completes the statement, sir. 

The Cuairman. We thank you for your appearance and for the 
information given the committee. 

Any questions? 

Mr. Eberharter, of Pennsylvania, will inquire. 

Mr. Esernarrer. Under the present administration of the Anti- 
dumping Act and H. R. 6006, you completely bypass the Procedures 
Act of 1946; do you not? 

Mr. Kenpauu. We are not following the Procedures Act of 1946, 
Mr. Eberharter. 

Mr. Exsernarrer. In other words, the decision by the Treasury as 
to sales at less than fair value and by the Tariff Commission with 
respect to injury are entirely up to these agencies of the Government, 
and there is no right of sad § 

Mr. Kenpatu. That is correct. 

Mr. Exernarter. No right of appeal to the courts, no right of ap- 
peal to an appeals board, and no redress after the executive agency 
finds that there is dumping; is that correct ? 

Mr. Kenpatu. Yes; although this should be pointed out, Mr. Eber- 
harter, if I may take a minute to do it. 

Mr. Esernarter. Surely. 

Mr. Kenpatu. Because it fully, I think, answers your question, and 
it is a subject to which all of us gave a great deal of thought and 
consideration. 

In the first place, as I have outlined to you, the whole pattern of 
antidumping and the protection of the United States industry fairly 
against it has been divided now, and for some time, between two agen- 
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cies. The Treasury Department determines the arithmetical price 
differential between the foreign country sale price and the sales to 
us in the foreign country. That is purely arithmetical. And that 
is the executive department. 

The Tariff Commission, which is an arm of the Congress, and 
which is answerable, actually, to the Congress, and in our judgment 
much more than in ordinary tribunals sensitive to the pendulum as it 
swings back and forth in the economy and in what is necessary for the 
people, for the public and for business—the Tariff Commission deter- 
mines whether or not there has been injury; which is a very important 
determination. 

In that respect, it is not an executive, but it is an arm of this body 
of the Congress. And we feel that with the administration determin- 
ing arithmetic and the Tariff Commission determining whether or not 
there is injury, as fair an approach as possible is made. 

Let me say one more thing. We do give, as you know, I am sure, 
immediate publicity when we have a formal withholding of appraise- 
ment, so that it is generally known to everyone. Also, this is not 
known, and I have written to the American Bar Association in con- 
nection with this: You hear it said from time to time that the people 
do not have an opportunity for hearing. Well, actually they do 
discuss these dumping matters with either customs, or with Mr. Hen- 
drick, and many, many times with me, and I know this was true also 
with Mr. Rose. We have the people in and discuss it with them 
thoroughly, and we have always said that in the event that either side 
or both sides desired a hearing before the Treasury as to the price 
differential, we would be very glad to give it to them. 

So far, in my experience of 21% years, there have been no requests, 
although that procedure has been known. 

Then again, you also know that there is an opportunity for a review 
by the customs court of the injury matter. Now, that is not spelled 
out in the act. And let me finish this up. I am sorry to take so long, 
Mr. Eberharter, but I want to fully answer your question, because it 
is a good one, and it is one to which we have given a lot of thought. 

We are talking about ar and speed, and we have felt that on 
balance the opportunity of people to come in and talk to the Treasury, 
the opportunity of a hearing, and the opportunity of judicial review 
by the customs court of the injury determination of the congressional 
arm, the Tariff Commission—that those things balanced out against 
what would very easily—and you who are lawyers know this—very 
easily become a long and tedious process, which would be the an- 
tithesis of the speed and certainty which is so necessary in this anti- 
dumping field. 

If there is dumping going on, it is only fair that we get it as swiftly 
as possible and come to a final determination as swiftly as possible, 
both for the protection of the domestic fellow and for the protection 
of the importer whose funds are tied up, and who does not know the 
full answer until a final solution has been made. 

Mr. Exsernarter. Mr. Chairman, we all, I think, agree with the 

roposition that, if matters do not have to be taken to court but can 
be Recided and settled with finality by a decision of those in the 
bureaucracies of the Government, it will work quicker, but that 
is not the way the American system of Government works. As a 
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general proposition we do not believe in allowing decisions, final 
decisions, to be made by the bureaucrats. I do not like to use that 
term, but I do not know what other term to use. 

Mr. Kenpauu. I cannot help but smile, Mr. Eberharter. I know 
exactly what you are talking heals 

Mr. Exseruarter. You do not provide for any appeal. It is recog- 
nized, of course, that the executive branch can act much more quickly 
than if a matter has to go through a court. But I wonder why we 
want to make such a radical departure from traditional practice in 
this instance. 

Mr. Kenpau. We feel that there is both protection and speed where 
the bureaucrats of the Treasury are doing one thing but those fine 
fellows over in the Tariff Commission are doing something else. 

Mr. Esernarrer. Yes. We may have it changed, though, later on. 
There is always that danger. We cannot give tremendous power to 
the executive branch of the Government and ignore the courts al- 
together. 

Mr. Kenpauu. Mr. Eberharter, there would be no change from what 
it is today. That is the reason we gave it a great deal of thought. 
It was one of the things that we considered, as you would guess, from 
the number of lawyers that were considering it, very thoroughly. 

Mr. Exsernarter. Could your proposed amendments to the Anti- 
dumping Act have an important effect on international trade gen- 
erally ? 

Mr Kenpatu. If you mean it would have an effect on international 
trade greater than the effect on domestic industry, I would not say so. 
I am sorry to be complex with this answer, but I would say that the 
amendments, as proposed, would not only be of assistance to interna- 
tional trade to a certain extent but of very real assistance in firming 
up and making swifter and more certain those aspects in which it 
has to do with domestic industry. I think both international trade 
and the domestic industry would be assisted by the amendments which 
we have in mind. But I am sure that over all it is American trade 
and commerce which will be assisted, both in its aspect domestically 
and as far as exports are concerned. 

Mr. Esernarter. I am a bit concerned, Mr. Kendall, frankly. Per- 
haps some actions with respect to these amendments that you propose 
in the Antidumping Act may in the future, at some time, affect very 
seriously our foreign relations with various countries. In other 
words, if a given country is very seriously dependent upon its exports 
to the United States, and by some perhaps proper judgment or im- 
proper judgment the Antidumping Act is used against that country, 
it would seriously affect our foreign relations with that particular 
country, would it not? 

Mr. Kenpatu. I would not think that arbitrary use of power in the 
Antidumping Act would be possible with the division of the Executive 
and the Tariff Commission, which is an arm of the Congress. And 
I know of no other way to accomplish that. 

Mr. Esernarter. Suppose we had a change of administration that 
believed very firmly in high tariffs and high protection. Under 
these circumstances the Antidumping Act would be used rather freely. 
Without any right to ‘review executive agency findings in the courts, 
abuse of the act would result.: It may change our whole present con- 
cept of international trade and foreign policy. 
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Mr. Kenpatu. I appreciate your concern, but let us take a look at 
the history of the act since 1921. The pendulum has ~——. ot 
well back and forth between high tariff and free trade, and I do not 
think, as you review the cases—and the history of the cases is in our 
report to you, Mr. Eberharter—I do not think as you review them 
you will find arbitrary changes made. 

Mr. Evernarrer. | can recall one case where I disagreed very seri- 
ously with the finding of the Secretary of the Treasury. And that is 
the case of Uruguay, where we imposed the antidumping provisions 
against the import of wool. 

Do you remember that decision ? 

Mr. Kenpaut. That was a countervailing duty case, Mr. Eber- 
harter, which had to do with the actual subsidy or claimed subsidy. 
And it was felt by the Treasury that by reason of the difference in 
value of currency there was a subsidy on the part of the Uruguayan 
Government. 

But that is not what we have been talking about here. We are talk- 
ing about the Secretary of the Treasury deciding a difference in price 
as an arithmetical problem—and that is all it is—and the discretion 
being decided by the Tariff Commission, which is not a part of execu- 
tive branch but rather answerable to the Congress, and perhaps more 
amenable to the will of the people. 

Mr. Exernartrer. Now, let me change the subject. a little bit. 

You said the Tariff Commission was an arm of Congress. Is it not 
true, now, that the Tariff Commission reports directly to the Presi- 
dent ? 

Mr. Kennan. Yes, and to the Congress. 

Mr. Exsernarter. Of course, that is under the terms of an act of 
Congress. They report directly to the President. So they are more 
answerable to the President in some respects than to the Congress. 

Mr. Kenpauu. But they hold their being through this honorable 
body. 

Mr. Esernarrer. I do not know whether the Tariff Commission is 
an arm of the Congress or not, because the President appoints all the 
members. 

Now, if we had a President who believed very firmly in high pro- 
tective tariffs, with the Tariff Commission reporting directly to the 
President it is more an arm of the President than it is an arm of 
Congress. 

Of course, we have these theories, but in practice it sometimes works 
out a little differently than it does in theory. 

I think that is all, Mr. Chairman. 

The Cuarrman. Mr. Simpson of Pennsylvania will inquire. 

Mr. Srmpson. Mr. Kendall, I am very glad to have you here with 
us today. 

Mr. Kenpatu. It is nice to be here, sir. 

Mr. Srupson. I am disturbed about this matter of injury. We have 
an escane clause in our trade-agreements legislation. 

Mr. Kenpbatz. Yes. 

Mr. Stmpson. And that guides, I hope, helps guide, the Tariff Com- 
mission in finding whether or not there has been injury. What are the 
standards that guide the Tariff Commission in determining injury 
with respect to a determination under the Antidumping Act? 
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Mr. Kenpatx. As I said in my statement, Mr. Simpson, and we 
believe that this is correct: the standards are just as broad as they 
can be, so that the Tariff Commission may consider aspects of the 
economy, regardless of whether it is in 1957 or 1965 or 1950, so that 
they can look at the problem of whether or not there is injury from as 
broad a viewpoint as possible. 

What I had in mind in the statement: How would you give a court, 
in terms of language which would last forever or last as long as might 
be necessary, guidelines as to the determination whether or not negli- 
gence or contributory negligence was present? That is what we have 
in mind. 

Mr. Simpson. After the fact, where industry is seeking relief under 
the escape clauses, we there set up certain standards which help the 
Tariff Commission in determining whether or not there is injury? 

Mr. Kenpati. That is right. And we set up a lot of different tests. 

Mr. Stmpson. In the instance you speak about, though, you are not 
willing to have those standards or similar standards. 

Mr. Kenpatu. No, I think it would be wrong to have specific de- 
tailed things which you took and put together spelled out in language. 
I think what you have to do—— 

Mr. Stmpson. Would you be willing to adopt certain provisions 
from the Trade Agreements Act and have them also in the Antidump- 
ing Act? 

Mr. Kenna. No. 

Mr. Stupson. Why not? 

Mr. Kenpaut. I think the Antidumping Act should be just as broad 
as the chancellor’s foot. 

Mr. Suupson. In that instance, though, the industry is not necessar- 
ily suffering. They have not come in and asked for relief. The 
Treasury on its own initiative is examining to see whether there is 
dumping or not. Yet in that instance you do not have a standard. 
But where the industry is perhaps having its back broken, where it is 
suffering, then you guide the Tariff Commission in determining 
whether there is injury or not. Now, why should we not have that 
test before an industry has its back broken ¢ 

Mr. Kenpaui. Well, in the first place, I know of no instance, Mr. 
Simpson, where that has occurred, but I would much rather, if I were 
a litigant before the Tariff Commission in a determination of injury— 
I think I would much rather have the Tariff Commission, the mem- 
bers of the Tariff Commission, use their judgment, their own judg- 
ment, on matters of economy, on matters of industry, on matters of 
labor, all of those things that go to make up whether or not there 
has been an injury. I would rather have it broadly gaged than I 
would narrowed in any respect. And it seems to me that if you put 
in clauses and tests in writing in 1957—and this is another thing, 
gentlemen, which I gave a lot of consideration to—you may be very 
sorry in 1961. 

Mr. Srupson. Do you feel that same way with respect to the escape- 
clause determinations ? 

Mr. Kenpa.u. No, not necessarily, but this is a horse of a little 
different color. 

Mr. Stmpson. That is why I am trying to find out what the differ- 
ence is. Because it seems to me that we should protect the business 
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on the same basis we give relief. That is to say, if we are seeking to 
find injury, it is a horse of a different color. Business is either being 
injured or threatened with injury within the meaning of the escape 
clause, and it should be the same thing with respect to dumping, I 
think. 

Mr. Kenpatu. Of course, I am not really discussing the escape 
clause before you. I am discussing the Anteneabing, Act. 

Mr. Smuurson. I am drawing a comparison, and [ asked you whether 
you agree with the escape clause, that there should be standards there. 

Mr. Kenpauu. I do, but I have sometimes wondered whether or not, 
before any deliberative body, their hands should be tied, regardless of 
how broad may be the desire and the ideals of the people who write 
the language. 

Mr. Sumpson. Congress, in its judgment, has prescribed certain 
standards to help the Tariff Commission in determining injury under 
the escape clause. 

Mr. Kenpauu. That is right. 

Mr. Smapson. Now, it just seems to me it is logical and reasonable 
for Congress to do the same thing, apply the same standards, perhaps, 
with respect to dumping; because, if I may go on for just a moment, 
certainly if a company is selling for less than fair value, and there is 
no visible injury, and they continue that selling indefinitely, perhaps 
injury will come. We are only encouraging them to sell and take over 
our market unless we give weight to that one provision; namely, a 
a to our market, which the standards in the law could provide 

or. 

So my question is: Would you agree to transferring or writing into 
the law with respect to antidumping the same provisions on injury 
that we have with respect to injury in the escape clause ? 

Mr. Kenpatu. I would feel, Mr. Simpson, that we had better not, 
for the reasons that I have given you. 

Mr. Stmrson. That is all. 

Mr. Kenpaut. I would like to add this, though: that is, that the 
Congress has not seen fit to have definitive words for determination 
of injury heretofore, and that aspect of the act we think has worked 
pretty well. 

The Cuatrman. Mr. King, of California, will inquire. 

Mr. Kina. Mr. Kendall, when a determination is made, by the 
Treasury, you as a rule do not report the findings. Neither does 
the Tariff Commission when it makes a finding of injury. Would you 
give me the reason for that? 

Mr. Kenpauu. We report, Mr. King, the moment that we withhold 
appraisal. We do that by making a public press release. 

Mr. Kine. You give your reasons and make it. clear ? 

Mr. Kenpaut. No; we merely say, “This is what we have done.” 

Mr. Kine. You do not publish a report for the benefit of the people 
who are affected ? 

Mr. Kenpauti. You mean when we make a finding of price differ- 
ential and send the case over to the Tariff Commission? No; because 
actually it is merely an arithmetical difference which we can deter- 
mine, and we say that the Treasury has investigated on complaint, or 
on its own, a claim of dumping or sales in the United States at less 
than fair value, or the dumping price, whichever language you want 
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to use, and we say that we have made that finding, and that we are 
sending it on to the Tariff Commission. But I do not see what rea- 
sons you could give. All you would say would be that it was selling 
ot a pawe lower in the United States than the home consumption price 
aproad. 

Mr. Byrnes. Of course, you do not make any findings that there 
has been dumping. It is my understanding from reading the report 
you filed with the committee that you had 135 complaints and only 
one finding of dumping. So really all the Treasury, as a practical 
matter, has been doing is saying, “We find no dumping,” period; is 
that not correct ? 

Mr. Kenpauu. No, Mr. Byrnes. We say we either have found a 
price differential and they are sending the case on to the Tariff Com- 
mission to determine whether or not there is injury, or that the price 
is identical, or one higher than the other, and there is no reason to 
send it on. 

Mr. Byrnes. My point is that you are giving Mr. King an example 
that is really no example at all, because it is my understanding that 
you do not find dumping. 

In how many instances have you found dumping and sent it over 
to the Tariff Commission in the last 5 years? 

Mr. Kenpauu. Seven, Mr. Byrnes. That is from 1954 on. 

Mr. Krne. The Commission, upon making a determination, does not 
disclose or report. 

Mr. Kenpatu. The fact? Or its reasons. 

Mr. Kine. Either one. 

Mr. Kenpatu. The fact is reported. 

Mr. Kine. But the reasons are not? 

Mr. Kenvatu. The reasons are not. 

Mr. Kine. Why, Mr. Kendall ? 

Mr. Kenpati. Sometimes they do give reasons, in a case of par- 
ticularly great interest, Mr. King. But what you are driving at is 
that they are not required so to do. 

Mr. Kine. There is no requirement ? 

Mr. Kenpatu. That is right. They do it, and we do it. We give 
out press releases in cases in which there is a great deal of interest, 
and they do, too, and tell the whole story, sometimes. 

Mr. Kina. Now, in the case of the tuna industry out West, there 
are many controversial phases. As I understand it, they were in a 
fog for a long time, not being able to determine whether they were or 
whether the Commission or you were, for or against them, and it makes 
for a lot of confusion. 

Mr. Kenpa.t. If you are talking about the public now, that is cor- 
rect. But if you are talking about what the representatives of the 
tuna people, who came here tromi San Diego, knew, they knew from 
time to time as we progressed, with three complaints, actually—they 
knew just as much as we did about it. We told them step by step. 
what we were doing. 

Of course, as you know if you are familiar with that investigation, 
and I am sure you must be, it took a great deal of time and effort on 
the part of the Treasury representatives in Tokyo to dig out the facts. 
But those facts as we got them were transmitted to the tuna boat 
people. 
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Now, they know that there was no price differential in the difference 
between the value abroad and the amount of the sale to the United 
States. But they also knew, as it was going along, that it was taking 
quite a long time to find out about it, and they were kept as thoroughiy 
posted as they could be. But there was nothing public. I agree with 
you. They knew about it, however. 

Mr. Kine. What would be your attitude, Mr. Kendall, toward a re- 
quirement that the Commission report ? 

Mr. Kenpatt. I would like to think about that, but at first blush 
we would look upon that with no great degree of horror and go along 
with it. 

Mr. Kine. That is all. 

The Cuarrman. Mr. Mason, of Illinois, will inquire. 

Mr. Mason. Mr. Kendall, gathering from your statement, which 
was long and quite complete, I would say that the impression I de- 
rived from it is that the 1921 Dumping Act is antiquated; it is not 
clear ; it is weak, and it has not been enforced very well; and that sec- 
ond, you propose this amendment to it to strengthen it, to clarify it, 
but to leave to the Tariff Commission the full say-so as to whether any 
damage has been done. And, unless damage has been done, there shall 
be no tariff or penalty given. 

Now, in 1934, when we passed the Reciprocal Trade Agreements Act, 
we turned the Tariff Commission over to the Executive. We said, 
“Up until now you have been our servants, but from now on you are 
the servant of the President.” 

And so the Tariff Commission is subject solely to the President. 
The Commission reports to: him, and he sometimes even ignores its 
recommendation. And the Congress has nothing to do with it. 

Therefore, on this legislation, I, for one, am not willing to let the 
Tariff Commission be the sole judge as to whether there is damage 
done. 

That is all, Mr. Chairman. 

The Cuarrman. Mr. Boggs, of Louisiana, will inquire, Mr. Kendall. 

Mr. Boaes. Mr. Kendall, in your opinion has the transfer of the 
injury finding to the Tariff Commission improved the antidumping 
procedures? And if so, how? 

Mr. Kenpatu. Well, I like it, and we like it because, looking at all 
the aspects of the situation—and they may be, as you will appreciate, 
Mr. Boggs, completely different from one place to another—it trans- 
fers this function to a well-qualified deliberative body. 

At the same time the Treasury, with its folks overseas—Treasury 
agents and people of that sort—is in pretty good shape to ascertain 
prices abroad. 

Mr. Boces. Excuse me for interrupting, but why is the Treasury 
Department in such good shape? It would seem to me that the De- 
partment of Commerce would be in better shape. How many people 
do you have abroad ? 

Mr. Kenna. Well, we have someone at each of the major em- 
bassies, and in several we have several people. And they are customs 
people, and they are used to customs matters. 

Mr. Boaes. I know, but it is the function of the Department of Com- 
merce to deal with business matters, and not the Treasury Department. 
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Mr. Kenpatt. It is the function, Mr. Boggs, of the Department 
of the Treasury to deal with customs matters. I will not belabor it 
with you. I am sure that anyone can do it very well if 

Mr. Boaes. The point I am really trying to establish in my own 
mind, Mr. Kendall, is whether or not this division of authority is a 
good thing. 

Mr. Kenpauu. I think it is a good thing, because also—and this is 
what I was coming to—the Tariff Commission has, over a period of 
years, built up a staff and been familiar with all of these aspects of 
escape clause, peril point, and the things which go along with it, 
which make it, as a deliberative body, it seems to us, well qualified to 
determine whether or not there is injury to American industry. 

Mr. Boaes. Well, do not the functions that the Treasury Depart- 
ment perform overlap the functions that the Tariff Commission 
performs ? 

Mr. Kenpauu. No. 

Mr. Boees. Does not your determination depend in some measure 
on that of the Tariff Commission ? 

Mr. Kenpauu. Well, we make the determination of the price differ- 
ential. The Tariff Commission decides whether that price differential 
would bring about injury to American industry and sends the case 
back to us for enforcement of the dumping duty. 

Mr. Boaes. You do not hold public hearings, do you? 

Mr. Kenpauu. No, we do not. But we have always said that we 
would be very glad to if one or both parties wanted them. And so 
far they have not. But there is nothing in the statute which requires 
it, as I said to Mr. King. 

Mr. Bocas. Do you provide written reports setting forth the rea- 
sons for your determinations ? 

Mr. Kenna. No, we do not. 

Mr. Boces. How do you inform a complainant? Do you just write 
him a letter and say you deny or approve ? 

Mr. Kenpaut. All that we do is to tell the complainant and the 
person complained about that we have discovered a difference in price; 
that there are sales at less than fair value. And in every single 
instance that I know of, it has been by a visit, a personal talk. We 
then send the case to the Tariff Commission. 

Mr. Boees. It seems to me that there are two rather essential 
phrases or words in the act. One of them is “fair value.” The other 
is “injury.” You do not propose in your amendments any specific 
definition of “fair value,” do you? 

Mr. Kenpatu. No, we do not. 

Mr. Boces. Well, do you think that would improve the adminis- 
tration of the act? Would it make any difference by not providing 
such a definition ? ; 

Mr. Kenpvatu. I do not think so, Mr. Boggs. Because fair value 
is, as we outlined in the statement, one which is rather quickly and 
readily determinable; whereas foreign market value is a day-to-day 
price determined by a considerable amount of investigation. 

Now, we are talking about speed. and certainty, and if there are 
sales at less than fair value, people want to know about them as soon 
as they can. 
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Mr. Boces. What about injury? Do you think that should be de-~ 
fined in the act? 

Mr. Kenpatt. No, I do not. 

Mr. Boces. How do you think these proposed amendments improve 
that ? 

Mr. Kenpatu. Well, in the first place, to do it chronologically, they 
improve it because, as we outlined a few minutes ago, there are cases, 
and there can readily be many cases, in which the dumping duty, as 
levied, will be on an entirely different basis, an entirely different 
equation, than that for the determination of whether or not there 
have been sales at less than fair value. In other words, we have 
found a price differential, as we showed on one of these charts a little 
while ago, of sales at less than fair value of perhaps $5. But you 
have to compare that, because of some restrictions or matters of that 
sort in the home country, with foreign sales. And because of that, 
the amount of duty is infinitesimal. That is one improvement. You 
are going to be able to determine the amount of duty to be collected 
upon the same basis that we determine the price differential. 

The other improvement is that we are using the same definitive 
language in this statute as that in the customs bill of 1956; so that 
we are getting, to borrow a word that I used a little while ago, a more 
cohesive body of customs law. 

Now, those are the improvements. We are doing one other thing, 
which is in the report, and which I think now is a good time to men- 
tion. It has not had the final approval yet of everybody. But we 
are going to use a new invoice form which, right on the face of it. 
will have two figures, one the home consumption price and the other 
one the price to the United States. Those are both prices in the 
country of origin. 

If there is a price differential, it will be flagged just like that. And 
I think that that will go a long way toward improving the adminis- 
tration of the act. 

Mr. Boees. Do you not think it would be good if both of these de- 
terminations were in one agency, either in the Tariff Commission or 
the Treasury Department ? 

Mr. Kenpaty. Well, the Congress had that before it in 1954, and 
decided to give it to the Tariff Commission, and I can only answer by 
saying that, in my fairly brief consideration and my knowledge about 
it, it has worked pretty well this way. It has worked very well, as 
a matter of fact. 

Mr. Boaes. Do you regard the Antidumping Act as being essen- 
tially concerned with discriminatory and unfair practices by foreign 
exporters ¢ 

r. Kenpati. That is what it amounts to. But they are the unfair 
“ve discriminatory practices which bring about injury, though, Mr. 
ggs. 

Mr. Boaes. Do you think discriminatory price practices always 
constitute unfair methods of competition ? 

Mr. Kenpatu. No; I do not. I think there should be injury. 

Mr. Boces. That is all for now. 

The Cuarrman. Mr. Jenkins, of Ohio, will inquire. 

Mr. Jenxtns. Mr. Chairman, I think this witness has illustrated 
that he knows this subject very well. However, it seems to me as & 
lawyer that there is too much looseness about these proposals. 
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You do not deal as specifically with these matters as I think you 
should. There is considerable at stake in this antidumping question. 

I have introduced a bill. I wonder if you are familiar with it? 
It is 5202. 

Mr. Kenpauu. Yes. I am not as familiar with it as you are, I 
know. 

Mr. Jenxrns. Well, I am not as familiar with it as I ought to be, 
but I am familiar with it enough to know that I think, from your 
testimony here today, you are too timid in your solutions to these 
urgent problems. I mean you do not do anything definitely, quickly 
enough, and positively enough. And that is the only objection I 
have. 

I think you are doing a big business. You have got a lot to do. 
And if you do not do it, these foreigners will take the markets. We 
have a lot of good markets that have been built up, and our people 
have built them up, and we want to keep them. I hope you think that 
your organization is doing the best you can do under the circum- 
stances. 

Mr. Kenpauu. Yes; I think it is a good job. And I will tell you 
why, Mr. Jenkins. There is something you have to get your teeth 
into about this. And that is that right at the outset-—and I men- 
tioned it in passing in the statement, but it is very important—there 
is not a foreigner doing business with the United States that does 
not know that if there are sales or are likely to be sales at less than 
fair value, or, to go back again, that there is a price differential, or 
there is going to be a complaint, an investigation about a price dif- 
ferential, and if there shows up any price differential at all, United 
States Customs withholds appraisal. 

Now, that is a lot more serious than those of us who are not in the 
business realize. Because it means this: While the goods can go 
ahead and come in, there is not a determination of the duty until such 
time as the entire matter has been disposed of. In other words, the 
banker, the purchaser from the importer—nobody knows exactly 
where he stands. People do not like to do business on that basis. And 
this withholding of appraisement is a very serious deterrent. 

I am sure, and my associates at the Customs Bureau, who are old 
hands at this, are the people who have assured me that this is correct, 
that there are a great many people backing away from dumping or 
attempting to dump in the United States because of that reason. It 
is a real deterrent. 

Then, in the second place, we do proceed with dispatch the moment 
there is a complaint, or when our own customs people discover it. 
And I would not agree that the act has been either weakly or timidly 
enforced by the Bureau of the Customs or the Treasury, or that the 
Tariff Commission has been timid at all. 

Mr. Jenxins. But you have not told us at all, at least not to my 
satisfaction, anything that you have done that is at all outstanding, 
that would make these would-be dumpers behave. This language you 
have given us is timid. You report to somebody, and then, finally, it 
goes to the Secretary, and, if the Secretary does not do anything about 
it, there is nothing done. And then the Congress might as well not 
do anything, either. 
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Mr. Kenpauu. No, sir. What we do is: The moment we find a 
difference in price, we pass it to the Tariff Commission, and if the 
Tariff Commission finds there is injury to American industry, we 
start collecting a dumping duty, just like that. Meanwhile, appraise- 
ment has been withheld. And I am sure that, if the facts were avail- 
able, you would find that this act, as it has been administered, has been 
a very real deterrent to foreign dumping in the United States. 

Mr. Jenxrns. I do not want to leave the impression that I find any 
fault individually with any statement, but, generally speaking, I still 
think that there are a lot of people who engage in dumping and there 
is nothing much done about it. That is all, Mr. Chairman. 

The Cuarrman. Mr. Reed has one question. 

Mr. Reep. Do cartels, foreign cartels, enter this picture? 

Mr. Kenpauut. As you know, Mr. Reed, that is one of the ways in 
which people in many foreign countries, especially in Europe, do 
business—with a cartel. One of the things which we have done in 
this act is to completely overlook whether or not there are cartel prices 
in the determination of collection of dumping duties, so that we can 
avoid—and this is one of the improvements which our amendment 
suggests—the sophisticated rigging of a foreign market to prevent 
the collection of customs duties. 

Mr. Reep. Thank you very much. 

The CHarrman. Are there further questions to be asked ? 

It is obvious, then, Mr. Kendall, that we cannot complete by the 
time you have to leave. You may be excused at this point, with the 
understanding that you will return as soon as you can, and other 
members will be given an opportunity to inquire after you return. 

Mr. Kenpatxt. What time would you like me back, sir ? 

The Cuamman. We will adjourn, probably, until 2 o’clock. 

Mr. Kenpatu. I will be back at 2. Thank you very much. I appre- 
ciate very much this opportunity to come up. 

The Cuamman. We again thank you for your appearance and the 
information given the committee, 

Now, the Chair will state that, in addition to our invitation to the 
Treasury Department for testimony on this subject, the committee 
also extended invitations to the Department of State, the Department 
of Commerce, and the Department of Labor to testify. 

For the record, I should like to state that on July 24 I received a 
letter from Mr. James T. O’Connell, Acting Secretary of Labor, stat- 
ing that the Department of Labor would prefer to leave comment con- 
cerning substantive provisions of these bills to those departments and 
agencies which have had more direct experience with the administra- 
tion of the Antidumping Act. 

As I understand it, that Department did not send any representa- 
tive to testify before us this morning. I believe we do have represent- 
atives here from the Department of State and the Department of 
Commerce. 

And at this point, we will be pleased to hear from the representative 
of the Department of State. But, before you come forward, the Chair 
understands that our colleague from West Virginia, Mr. Bailey, made 
a request this morning to be heard. Since we have already arranged 
our calendar, and it includes some out-of-town witnesses, we would 
appreciate it if you could make your statement brief. How long 
would it take for your statement, Mr. Bailey ? 











ll ee ke ee, ae 


@® 


nt 


it- 
n- 


nd 


ra- 


ta- 
nt- 


ive 
air 
ide 
red 
uld 
ong’ 


AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 57 


STATEMENT OF REPRESENTATIVE CLEVELAND M. BAILEY, OF 
WEST VIRGINIA 


Mr. Batrey. I could probably conclude it by 12 o’clock. 

The Cuairman. If you could give us a brief statement, we would 
be glad to accommodate you. I do not think it would be fair for us 
to break in on our calendar for an extended statement. Can you get 
through in about 10 minutes ? 

Mr. Battery. I presume so; yes. But let me remind you, Mr. Chair- 
man, that I asked to be heard on this, and I got a notice to report here 
on the 29th. ‘There was no hour set for it, of course. 

The Cuatrman. My information was that you were sent one of the 
press announcements, but you did not make any request to appear 
until this morning. Without objection, you will be recognized for 
10 minutes. 

Mr. Battery. Mr. Chairman and gentlemen of the committee, I need 
hardly tell this committee of my interest in the amendment of the 
Antidumping Act of 1921. There is hardly an industry in my district. 
in West Virginia that is not afflicted with a serious problem of im- 
port competition. The coal industry has suffered severely from im- 
ports of residual fuel oil; the pottery and glassware industries are 
among the oldest industries in the country, and they have for many 
years fought for their very lives against imports that threatened them 
year in year out. Also, more recently, the chemical industry has been 
expanding in my State. Then we have some smaller industries such 
as the manufacture of spring clothespins and toy marbles. Both 
have been beset by heavy import competition. 

Generally, of course, Mr. Chairman, we have looked to the tariff 
to assure us against final eviction by imports. 

However, during the past 23 years our tariffs have been severaly 
cut under the so-called reciprocal trade agreements program. The 
result has been that these various industries are now exposed to more 
severe import competition than ever before. The tariff is no longer 
adequate. 

The glassware and pottery industries and also the spring clothespin 
industry have sought relie?. through the Tariff Commission without 
success. ‘The Commission sent a recommendation to the President to 
increase the duty on hand-blown glassware, but the President refused 
to act on the recommendation. The same happened with spring 
clothespins. 

The real difficulty, I am convinced, lies in the control exercised by 
the executive branch over our tariff administration. Congress has just 
about lost its power to call the shots in tariff and trade matters—to a 
considerable extent through its own fault. It delegated certain 

owers to the President and then turned its back and let the State 

epartment run wild; and let me tell you that Department took full 
advantage of the opportunity. We will get nowhere in trying to 
legislate on tariffs unless and until we break the State Department 
stranglehold. 

Now the question might arise what all this has to do with amending 
the Antidumping Act of 1921. 

Mr. Chairman, there has been a weakening and relaxation of meas- 
ures having to do with import competition all along the line since 
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the Trade Agreements Act was passed in 1934. The Antidumping 
Act has been no exception. 

There was a time when the act was enforced ; but that was before the 
Trade Agreements Act was passed. In recent years the Antidumpin 
Act has been treated the same as all other restrictions on imports. It 
has virtually become a dead letter. 

Here we ant a law that is the same or very nearly the same as it 
was when it was first passed. Once it was an effective act; today it 
might as well be thrown into the wastebasket. 

But that is not how it should be; and let me say that I think things 
are changing. I think that more and more people see the wisdom 
of taking care of our industries and not letting them be driven out by 
imports that in many instances come from foreign industries that we 
built up with our own money. 

Why should we permit dumping of goods in our market at prices 
below those peovniliad within the countries of export when the only 
justification for such price-cutting is to undercut the prices of our 
own producers here at home? 

Already under our reduced tariffs other countries have a tremendous 
advantage over us in selling in our home market. Why should we 
wink at further undermining of our wage and living standards by 
failure to enforce the Antidumping Act ? 

I am aware that the administration bill, H. R. 6006, would make a 
few changes in the present act but it would not go to the root of the 
matter. This, frankly, is getting the Treasury Department to carry 
out the law of Congress. As I have said, this same act was once 
enforced. It could still be enforced; but it will not be enforced in 
its present form so long as the executive discretion exercisable under 
the act remains as broad as it is. 

Therefore, what is needed by way of amendments is something that 
narrows the Executive discretion and clearly tells the Executive what 
is to be done. 

You will recall, Mr. Chairman, that in the last session of the Con- 
ress, when we had up for consideration the Customs’ Clarification 
et, you and I exchanged some pointed remarks over the provision in 

that legislation which permitted the use of an export value as the 
basis on which to compute import duties rather than the cost of pro- 
duction base that was previously followed. 

At that time, I charged that the inclusion of this export-value pro- 
vision would virtually destroy the then existing Antidumping Act. 
I want to say now in view of what has happened since the Customs’ 
Clarification Act was amended, that it has virtually wiped out our 
antidumping statute. 

Proof of this is found in the fact that the State Department is offer- 
ing legislation aimed at strengthening our presently emasculated 
antidumping statute. They do not propose to go far enough to cure 
the existing ills. 

Several other Members of Congress other than myself introduced 
legislation on this subject. May I inquire, Mr. Chairman, if it would 
be in order to consider these other bills along with the proposals of 
the State Department ? 

I offer here and ask to be included in the record at. this point, H. R. 
5102; anda brief explanation of its contents. 

The CuHarrMan. Without objection, it will be included. 
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(H. R. 5102 is as follows :) 


{H. R. 5102, 85th Cong., 1st sess] 
A BILL To amend the Antidumping Act of 1921, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 201 of the Antidumping Act, 
1921, is amended to read as follows: 


“DUMPING INVESTIGATION 


“Spo. 201. (a) (1) The Secretary of the Treasury (hereafter referred to as 
the Secretary) upon a resolution adopted by either House of the Congress, by the 
Committee on Ways and Means of the House of Representatives, or by the 
Committee on Finance of the Senate, upon his own motion, upon notice of 
suspected dumping from any appraising officer or upon the application of any 
interested party, shall cause an immediate investigation to be made by the 
Commissioner of Customs (under such rules and regulations as he may promul- 
gate) to determine whether a class or kind of foreign merchandise is being, 
or is likely to be, sold in the United States or elsewhere at less than its fair 
value, and such investigation shall be completed and a public report thereon 
made not later than ninety days after the date of such resolution, motion, 
notice, or application. 

(2) In the course of any such investigation the Commissioner of Customs 
shall hold hearings, giving reasonable public notice thereof, and shall afford 
reasonable opportunity for interested parties to be present, to present evidence, 
and to be heard at such hearings. 

“(3) The Secretary after such investigation shall make public the findings 
thereof and if the finding is in the affirmative it shall include a description of 
the class or kind of merchandise to which it applies in such detail as may be 
necessary for the guidance of customs officers; or if in the negative, it shall 
include a statement of all the evidence or other information on which such find- 
ing is based. 

“(4) In making a determination under this subsection, the Commissioner of 
Customs shall make his determination on such evidence as may be available and 
shall find that merchandise is being, or is likely to be, sold in the United States 
at less than its fair value if the purchase price, or the exporter’s sale price, is 
less or likely to be less than its foreign market value (or, in the absence of 
such value, than the cost of its production). 

“(b) Whenever, in the case of any imported merchandise of a class or kind 
as to which the Secretary has not made public a finding, the appraiser or per- 
son acting as appraiser has reason to believe or suspect, from the invoice or 
other papers or from information presented to him, that the purchase price or 
exporter’s sales price is less, or is likely to be less, than the foreign market 
value (or, in the absence of such value, than the cost of production), he shall 
forthwith notify the Secretary of such fact and the Secretary shall forthwith 
direct, under such regulations as he may prescribe, the withholding of appraise- 
ment reports as to such merchandise entered or withdrawn from warehouse, 
for consumption, until the Secretary has made public his report and findings 
as provided for in subsection (a) of this section in regard to such merchandise.” 

Sec. 2, Section 202 of the Antidumping Act, 1921, is amended to read as 
follows: 

“SPECIAL DUMPING DUTY 


“Sec. 202. (a) In the case of all imported merchandise, whether dutiable or 
free of duty, of a class or kind as to which the Secretary has made public an 
affirmative finding as provided in section 201, and as to which the appraiser or 
person acting as appraiser has made no appraisement report to the collector 
before such finding has been so made public, if the purchase price or the ex- 
porter’s sale price is less than the foreign market value (or, in the absence of 
such value, than the cost of production) there shall be levied, collected, and 
paid, in addition to the duties imposed thereon by law, a special dumping duty 
in an amount equal to such difference: Provided, however, That no such addi- 
tional duty shall be collected if the United States Tariff Commission, within 
thirty days from the date of such published affirmative finding, shall have found 
and publicly certified to the Secretary that there is no significant production of 
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like, similar, or competitive merchandise existing or developing in the United 
States. 

“(b) If it is established, upon proof by the person by whom or for whose 
account the merchandise is imported, that the amount of such difference be- 
tween the purchase price or the exporter’s sale price and the foreign market 
value is wholly or partly due to the fact that the wholesale quantities, in which 
such or similar merchandise is sold or offered for sale to purchasers at whole- 
sale for exportation to the United States in the ordinary course of trade, are 
greater than the wholesale quantities in which such or similar merchandise is 
sold or offered for sale to purchasers at wholesale in the country of origin in 
the ordinary course of trade for home consumption (or, if the foreign market 
value has been determined under section 205 upon the basis of sales or offers for 
sale otherwise than for home consumption, then the wholesale quantities in 
which such or similar merchandise is so sold or offered for sale), then due allow- 
ance shall be made therefor in determining the foreign market value for the 
purposes of this section. 

Sec. 3. Section 208 of the Antidumping Act, 1921, is amended to read as fol- 
lows: 

“PURCHASE PRICE 


“Sec. 203. (a) For the purposes of this title, the purchase price of imported 
merchandise shall be the price at which such merchandise has been purchased 
or agreed to be purchased, prior to the time of exportation, by the person by 
whom or for whose account the merchandise is imported, plus, when not in- 
cluded in such price, the cost of all containers and coverings and all other costs, 
charges, and expenses incident to placing the merchandise in condition, packed 
ready for shipment to the United States, less the amount, if any, included in 
such price, attributable to any additional costs, charges, and expenses, and 
United States import duties, incident to bringing the merchandise from the 
place of shipment in the country of origin to the place of delivery in the United 
States ; and less the amount, if included in such price, of any export tax imposed 
by the country of origin on the exportation of the merchandise to the United 
States; and plus, to the extent the amounts specified in clauses (1) and (2) be- 
low are included in the calculation of the foreign market value, or cost of pro- 
duction, as the case may be, with which the purchase price is to be compared, 
(1) the amount of any import duties imposed by the country of origin which 
have been rebated, or which have not been collected, by reason of the exporta- 
tion of the merchandise to the United States; and (2) the amount of any taxes 
imposed in the country of origin upon the manufatturer, producer, or seller, 
in respect to the manufacture, production, or sale of the merchandise, which 
have been rebated, or which have not been collected, by reason of the exporta- 
tion of the merchandise to the United States. 

“(b) For the purpose of this section and section 204, the purchase price or the 
exporter’s sales price presuppose (1) that such price is the sole consideration for 
the purchase or sale; (2) that such price is not influenced by any commercial, 
financial, or other relationship, whether by contract or otherwise, between the 
seller of the merchandise or any person associated in business with him and the 
purchaser of such merchandise or any person associated in business with him 
except for the relationship created by the purchase or cale; and (3) that no 
part of the proceeds of any subsequent resale, use, or disposal of the goods 
will accrue either directly or indirectly to the seller or any person associated 
in business with him: Provided, however, That if such price does not fulfill 
the conditions set forth in clause (1), (2), or (3), above, the Secretary shall 
adjust such price to reflect the failure to fulfill such conditions.” 

Sec. 4. Section 204 of the Antidumping Act, 1921, is amended to read as follows: 


“EXPORTER’S SALES PRICE 


“Src. 204. For the purposes of this title, the exporter’s sales price of imported 
merchandise shall be the price at which such merchandise is sold or agreed to 
be sold in the United States, before or after the time of importation, by or for 
the account of the exporter, plus, when not included in such price, the cost of 
all containers and coverings and all other costs, charges, and expenses incident 
to placing the merchandise in condition, packed ready for shipment to the United 
States, less (1) the amount, if any, included in such price, attributable to any 
additional costs, charges, and expenses, and United States import duties, incident 
to bringing the merchandise from the place of shipment in the country of origin 





erpPaoerreet © 


r 
in 
N- 
ne 


yl 


ed 
ed 
by 
in- 
ts, 
ed 
in 
nd 
the 
ted 
sed 
ted 
be- 
ro- 
ich 
rta- 
xes 
ler, 
1ich 
rta- 


the 
for 
cial, 

the 

the 
him 
t no 
oods 
lated 
ulfill 
shall 


ows: 


orted 
ed to 
yr for 
»st of 
‘ident 
Inited 
Oo any 
cident 
origin 


AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 61 


to the place of delivery in the United States, (2) the amount of the commissions, 
if any, for selling in the United States the particular merchandise under con- 
sideration, (3) an amount equal to the expenses, if any, generally incurred by or 
for the account of the exporter in the United States in selling such or similar 
merchandise, and (4) the amount of any export tax imposed by the country of 
origin on the exportation of the merchandise to the United States and plus, to 
the extent the amounts specified in clauses (A) and (B), below, are included in 
the calculation of the foreign market value, or cost of production, as the case 
may be, with which the exporter’s sales price is to be compared, (A) the 
amount of any export duties imposed by the country of origin which have been 
related, or which have not been collected, by reason of the exportation of the 
merchandise to the United States and (B) the amount of any taxes imposed in 
the country of origin upon the manufacturer, producer, or seller, in respect to 
the manufacturer, production, or sale of the merchandise, which have been re- 
bated, or which have not been collected, by reason of the exportation of the 
merchandise to the United States.” 

Sree. 5. Section 205 of the Antidumping Act, 1921, is amended to read as follows : 


“FOREIGN MARKET VALUB 


“Sec. 205. For the purposes of this title the foreign market value of imported 
merchandise shall be the price (to be determined on such evidence as may be 
available), at or about the time of exportation of such merchandise to the United 
States, at which such or similar merchandise is sold or offered for sale (regard- 
less of restrictions of any type, including restrictions as to disposition or use) 
to purchasers at wholesale in the country of origin, in the ordinary course of 
trade for home consumption plus, when not included in such price, the cost of all 
containers and coverings and all other costs, charges, and expenses incident to 
placing the merchandise in condition, packed ready for shipment to the United 
States, except that in the case of merchandise purchased or agreed to be pur- 
chased by the person by whom or for whose account the merchandise is imported, 
prior to the time of exportation, the foreign market value shall be ascertained ag 
of or about the date of such purchase or agreement to purchase. If such or simi- 
lar merchandise is not so sold or offered for sale for home consumption or if the 
quantity so sold or offered for sale for home consumption in relation to the quan- 
tity sold or offered for sale for exportation otherwise than to the United States is 
so small at or about the time of exportation as to be a totally inadequate basis 
for comparison, then the foreign market value of the imported merchandise shall 
be the price, subject to the same adjustments as the price for home consumption, 
at which such or similar merchandise is sold or offered for sale otherwise than 
for exportation to the United States. In the ascertainment of foreign market 
value for the purposes of this title a determination shall be made on the best 
available evidence and no pretended sale or offer for sale, and no sale or offer 
for sale intended to establish a fictitious market, shall be taken into account.” 

Sec. 6. Section 206 of the Antidumping Act, 1921, is amended to read as 
follows: 

“COST OF PRODUCTION 


“Sec. 206. (a) For the purposes of this title, the cost of production of im- 
ported merchandise (to be determined on such evidence as may be available) 
shall be the sum of— 

“(1) the cost of materials of (exclusive of any internal tax applicable 
in the country of origin to such materials or their disposition, but remitted 
or refunded upon the exportation of the article in the production of which 
such materials are used), and of fabricating, manipulating, or other process 
employed in manufacturing or producing such or similar merchandise at a 
time preceding the date of shipment of the particular merchandise under 
consideration which would ordinarily permit the manufacture or produc- 
tion of the particular merchandise under consideration in the usual course of 
business ; 

“(2) the usual general expense (not less than 12 per centum of such cost) 
incident to the production of such or similar merchandise; 

“(3) an addition for profit (not less than 10 per centum of the sum of the 
amounts found under paragraphs (1) and (2)) equal to the profit which is 
ordinarily added, in the case of such or similar merchandise by manufac- 
turers or purchasers in the country of origin who are engaged in the same 


general trade as the manufacturer or producer of the particular merchandise 
under consideration ; and 
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“(4) the cost of all containers and coverings and all other costs and 
expenses incident to placing such or similar merchandise in condition, 
packed ready for shipment to the United States. 

“(b) For the purposes of this section and section 205, a transaction directly 
or indirectly between persons specified in any one of the paragraphs in sub- 
section (c) of this section may be disregarded if, in the case of any element of 
value required to be considered, the amount representing that element does not 
fairly refiect the amount usually reflected in sales in the market under con- 
sideration of merchandise of the same general class or kind as the merchandise 
under consideration. If a transaction is disregarded under the preceding sentence 
and there are no other transactions available for consideration, then the deter- 
mination of the amount required to be considered shall be based on the best 
evidence available as to what the amount would have been if the transaction 
had occurred between persons not specified in any one of the paragraphs in 
subsection (c). 

“(c) The persons referred to in subsection (b) are— 

“(1) members of a family, including brothers and sisters (whether by 
the whole or half blood), a spouse, ancestors, and lineal descendants; 

“(2) any officer or director of an organization and such organization; 

“(3) partners; 

“(4) employer and employee; 

“(5) any person directly or indirectly owning, controlling, or holding 
with power to vote 5 per centum or more of the outstanding voting stock 
or shares of any organization and such organization; and 

“(6) two or more persons directly or indirectly controlling, controlled by, 
or under common control with any person.” 

Seo. 7. The Antidumping Act, 1921, is further amended by repealing sections 
213 and 214 thereof and by adding at the end thereof the following new sections: 


“DEFINITIONS 


“Sec. 213. When used in this title— 

“(1) The term ‘person’ includes individuals, partnerships, corporations, and 
associations. 

“(2) The term ‘United States’ includes all territories and possessions subject 
to the jurisdiction of the United States. 

*“(3) The term ‘ordinary course of trade’ means the conditions and practices 
which, for a reasonable time prior to the exportation of the particular merchan- 
dise under consideration, have been usual in the trade under consideration with 
respect to merchandise of the same class or kind as such particular merchan- 
dise. 

“(4) The term ‘purchasers at wholesale’ means purchasers who buy in whole- 
sale quantities for their own consumption or use in manufacturing or for resale 
without further processing. 

“(5) The term ‘such or similar merchandise’ means merchandise in the first of 
the following categories in respect of which fair value, foreign market value, or 
cost of production, as the case may be, is to be determined on the best available 
evidence : 

“(A) Other merchandise which is similar in physical characteristics with 
the particular merchandise under consideration and produced in the same 
country. 

“(B) Merchandise produced in the same country which is similar in com- 
ponent materials and in the purposes for which used. 

“(C). Merchandise which satisfies the requirements of subparagraphs (A) or 
(B) except for differences in component material or materials or in design or 
in the method of packaging for sale or in the quantities packaged for sale, in 
which case the determination shall be made with appropriate adjustments for 
differences in cost of production or marketing which result from such differ- 
ences. 

“APPEAL TO COURT OF CUSTOMS AND PATENT APPEALS 


“Sec. 214. (a) Appeat.——An interesting party dissasisfied with a finding of 
the Secretary of the Treasury under this title may appeal to the United States 
Court of Customs and Patent Appeals. 

“(b) Notice oF APPEAL.—When an appeal is taken to the United States Court 
of Customs and Patent Appeals under subsection (a), the appellant shall give 
notice thereof to the Secretary, and shall file with the Secretary his reasons of 
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appeal, set forth in writing, within sixty days after the date of the publication 
of the Secretary’s findings. 

“(c) PROCEEDINGS ON APPEAL.—The United States Court of Customs and 
Patent Appeals shall, before hearing any appeal under this section, give notice 
of the time and place of the hearing to the Secretary and the parties thereto. 
The Secretary shall transmit to the court certified copies of all the reports and 
findings in the case specified by the appellant and all evidence or other informa- 
tion considered by the Commissioner of Customs or the Secretary in reaching 
the decision in question. 

“(d) The United States Court of Customs and Patent Appeals, on petition, 
shall hear and determine such appeal on the evidence or other information pro- 
duced by the investigation or produced at the hearings or submitted by the 
parties. Upon its determination the court shall return to the Secretary a cer- 
tificate of its proceedings and decision, which shall govern the further proceed- 
ings in the case.” 

Mr. Battery. The amendments in H. R. 5102 have been carefully 
worked out to accomplish only the following principles: 

1. Remove the injury requirement with a provision that the duty 
will not be imposed when (within 30 days of the finding of a dump- 
ing price) the Tariff Commission finds and certifies that there is no 
existing or developing production of like, similar, or competitive 
merchandise in the United States. 

2. Restore the full retroactivity of the dumping duty, when dump- 
ing is found, to all entries not finally liquidated by the collector of 
customs at the time suspected dumping is first brought to the atten- 
tion of the Treasury Department by an interested party. 

3. Provide for a prompt and mandatory dumping-price investi- 
gation and hearing, upon notice of suspected dumping from any cus- 
toms official or upon application of any interested party. 

4. Provide that dumping-price investigations must be completed 
within a specified time, such as 60 or 90 days, and that the findin 
thereof must be published in a report stating the evidence and consid- 
eration supporting such findings of dumping or no dumping. 

5. Clarify the definition of “fair” ail “foreign market value” so 
that the foreign value can be readily determined on a basis of prac- 
tical, competitive, and commercial relatives; and so that the intent 
of the act cannot be circumvented by artificial and meaningless re- 
strictions in foreign sales or offers for sale, or by minor differences 
between articles sold abroad and those exported to the United States. 

Mr, Chairman, may I digress from my formal presentation long 
enough to call attention to the testimony of the previous witness in 
defining by charts here and setting up a fair price value? If I un- 
derstood his explanation correctly, in determining that value or at- 
tempting to determine that value, he would want to use the freight 
rates from the port of entry of the goods to the place of consumption, 
or to the residence or destination where a purchaser lives. It that 
kind of a provision goes into this legislation, most of the industries 
of the State of West Virginia will be closed. Right now we are 

operating the world’s largest clothespins plant, but we do not sell a 
single clothespin within 150 miles of the Atlantic seaboard, because 
Sweden and Denmark have the market. We are depending upon 
sales in the interior, because the high freight rates cut out the differ- 
ential that the Swedes and the Danish people have in trade agree- 
ments in the interior of the country. The same thing would apply to 
any other article. It would interfere with and probably destroy the 
Pittsburgh Plate Glass Co., that presently has 17 plants selling to 
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the interior of the country. They have no market along the Atlantic 
seaboard. If you are going to figure in those freight rates in deter- 
mining the value, I think it is time you were giving some serious 
consideration to the matter. 

And, finally, the sixth objective provides for a Court of Claims 
and Patent Appeals review of the findings in such dumping investi- 
gations. 

The Cuarman. Does that complete your statement ? 

Mr. Batey. It does not, Mr. Chairman. I guess I could submit 
it for consideration, if it would be included in the hearings. 

The Cuatrman. Without objection, it will all be included in the 
hearings. We thank you for your appearance and the information 
given the committee. 

(The remainder of the statement is as follows :) 


It is the function of Congress not only to legislate but also to inquire into 
the administration of its laws, their effectiveness, or their nullification. The 
history of the Antidumping Act of 1921 is long enough and the record of its 
administration since 1934, but particularly since the war, is clear enough to tell 
us that the law must be changed if it is to have any meaning. 

Since I believe that the act should have real meaning and that it should 
perform a very important function in the regulation of our foreign commerce, 
I not only believe that it needs amending but needs amending in such a way 
that further nullification by inaction, indifference, or executive disagreement 
with its objectives can no longer stall its enforcement. For these reasons, I 
strongly urge that this committee report favorably on the bill introduced by 
myself and other Members. 

The amendments to the act in H. R. 5102 are so written as to place the burden 
of proof—proof of no dumping—whenever dumping is reasonably suspected, upon 
the foreign producer or government or the American importer or upon such 
other person or oganization as may be advocating the unfair trade practice of 
dumping. Since dumping is clearly an unfair trade practice, there is ample 
justification for resolving doubts in favor of the domestic producer and im- 
posing the burden of proof upon the advocate of dumping in any suspected case. 
Otherwise the act loses its clearly intended purpose of retarding and preventing 
the unfair trade practice of dumping. Also, the elements of proof as to foreign 
value and other elements of dumping proof are peculiarly in the hands of foreign 
producers and American importers—those who advocate dumping. Frequently, 
even in aggravated cases, factors of clear and positive proof are not available 
and cannot be obtained by domestic producers. Such proof as may be within 
the United States is in the hands of the Treasury Department, which says that 
it is confidential and cannot be given to American producers. 

This placing of the burden of proof upon the advocate of dumping could re- 
sult in no injury to the foreign producer or American importer. The advocate of 
imports, where dumping is suspected, can easily prove his case, if he is correct— 
and he is the only one who has all the facts readily available. The advocate of 
dumping cannot even be hurt, if he is correct. Even if the dumping duty is im- 
posed, the suspected imports need not pay the duty if, as the advocate of dump- 
ing claims, the imports do come in at—or above—the fair value. If the imports 
are coming in at fair value, the advocate should not be concerned by or fear a 
dumping duty because he will not be affected thereby. 

Those opposed to dumping duties—the advocates of dumped imports—usually 
have engaged in, or contemplate engaging, the admittedly unfair trade practice 
of dumping. If he is not and does not contemplate doing so, it should be easy 
for him to carry the burden of proving so in the event he should be falsely 
accused, even in a borderline case. If his hands are entirely clean, he probably 
would not even oppose the imposition of a dumping duty, because he would know 
that the duty could not affect his shipments. If an isolated, unintentional ship- 
ment did come in, by chance, at a dumped price, the duty would only equal the 
difference between the dumping price and the fair value. It would not be a 
penalty and would not retard or limit his normal, fair imports. It would con- 
stitute only a fair warning that he should comply with our law and avoid dump- 
ing in the future if he wants to do business in the American market. 
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There should be no hesitancy to promptly imposing antidumping duties be- 
cause, even when imposed, they do not apply to or restrict fair imports which 
do come in at or above the fair foreign-market value. The dumping duty, in 
any event, is only imposed on each individual entry—standing on its own merits— 
and only when and to such extent as that entry was actually exported to the 
United States at a price less than the fair foreign-market value. 

Because the elements of clear and positive proof are exclusively in the hands 
of the advocates of dumping—or suspected imports—all doubts should be re- 
solved in favor of the domestic producer and in favor of imposing the dumping 
duty which would be harmless to any fair imports. To err in the direction of 
imposing the duty cannot injure the fair foreign producer or the fair American 
importer. No one but an advocate of unfair, dumped imports could have any 
legitimate objection thereto. 

On the other hand, to err in the direction of only reluctantly making findings 
of dumping and of not imposing a dumping duty promptly, encourages and openly 
invites this unfair, foreign trade practice. It results in irreparable injury to 
domestic producers. 

The only real opposition to an effectively amended Antidumping Act and 
its promptly effective enforcement comes from those who have engaged in, or 
intend to engage in, the unfair trade practice of dumping. 

The issue is really whether the unfair trade practice of dumping should be 
condoned or condemned in the import trade. The present law, as it has been 
administered, actually condones and encourages foreign dumping in our market 
by foreign competitors. The real issue now before Congress is whether the Con- 
gress should ratify the widespread foreign practice of dumping, as invited and 
encouraged by the administration of the existing law, by inaction, or condemn it 
by effective amendments. 

While they do not say so openly, those who oppose effective amendments to 
and administration of the act want it so ineffectively administered—as it has 
been in the past—as to be the practical equivalent of repeal. 

We feel strongly that the issue should be met squarely and honestly. The act 
should be so amended by Congress, both in substantive and procedural pro- 
visions, as to make it an effective deterrent and absolute bar against the unfair, 
foreign practice of dumping—where there is production of comparable products 
in the United States. If Congress should decide against this course of action— 
in all honesty, the existing so-called Antidumping Act should be repealed. 

To have an ineffective and unenforced act on the books, as we do now, can 
only cause misunderstanding and friction with foreign producers and foreign 
governments. A clear, mandatory, and strongly enforced statute which is clearly 
understod abroad as definitely barring dumped imports will be readily accepted 
and will reduce friction abroad to a minimum. 

There are several places in the present law where the wide discretion allowed 
the Treasury Department permits the reluctant administrators to do nothing. 
One is that they do not have to make a public report stating why they have dis- 
missed a case whenever they find that no dumping was practiced. Another is a 
finding that, because of minor differences between the product that is exported 
to this country and the one sold in the home market of the exporting country, 
there is no home-market value in the exporting country with which to compare 
the actual value at which the goods were sold. 

Then there is the requirement that injury be proved before a dumping duty 
will be applied. This requirement is one of the greatest of all the stumbling 
blocks, because of the difficulty of proving injury to any administrator who is 
committed to a policy that is against import restrictions. This requirement 
should, therefore, be dropped from the law entirely. Some people will object that 
too many dumping actions would then be brought, but I do not think so. Be- 
cause of the cost, time, and effort involved in a dumping action, there is little 
likelihood of anyone bringing trivial cases before the Treasury. 

There are other spots in the present act where wide discretion is allowed 
the administrators. These have all been reviewed, and the bill that I introduced, 
along with other Members, including three members of this committee, seeks 
to tighten the act so that it will no longer be possible to kill it with indifference. 


Mr. Batter. I regret very much that there was a misunderstanding 
here. I do not exactly feel that a representative of the Treasury De- 


partment should have an hour and a half and a Member of the Con- 
gress should be restricted to 10 minutes. 
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The Cuarrman. We have a very full calendar and we were making 
a special accommodation to hear you at all, since you had not re- 
quested an opportunity to be heard in advance. 

Mr. Barer. I know of no other way to obtain time than to write 
a letter, and I did so. 

The Cuarrman. Our records do not indicate that we received such a 
letter. Next we have Mr. John A. Birch, Assistant Chief, Trade 
Agreements Branch, Department of State. 


STATEMENT OF JOHN A. BIRCH, ASSISTANT CHIEF, TRADE AGREE- 
MENTS DIVISION, OFFICE OF INTERNATIONAL TRADE, DEPART- 
MENT OF STATE 


Mr. Brrcn. Thank you, Mr. Chairman; my name is John A. Birch, 
Assistant Chief of the Trade Agreements Division, Office of Interna- 
tional Trade. 

The Department of State recommends the enactment of the amend- 
ments to the Antidumping Act of 1921, as amended, which have been 
proposed by the Treasury Department and are incorporated in H. R. 
6006 and H. R. 6007, identical bills. 

It is considered that the enactment of the proposed legislation 
would, in fact, provide greater certainty, speed, and efficiency in the 
enforcement of the Antidumping Act and, thus, that in proposing 
these amendments the Treasury Department has responded to the 
provisions of section 5 of the Customs Simplification Act of 1956, 
regarding recommendations by the Treasury for amendment of the 
act. 

It is firmly believed that the expansion of our international trade 
contributes in a major manner to our own domestic prosperity, eco- 
nomic strength, and security, as well as to the prosperity, social sta- 
bility, and security of other free nations of the ‘orld. 

The Department of State consequently considers that, in general, 
restrictions on our foreign trade are contrary to the national welfare. 

On the other hand, we do not believe that sales of foreign merchan- 
dise at dumping prices which injure an American industry should be 
permitted. Injurious dumping is not a sound international trade 
practice, and imports which undermine the American economy should 
not be permitted. 

It thus follows that it is necessary for the United States to have 
legislation which can be enforced efficiently to prevent injurious sales 
of dumping prices. But antidumping legislation should be strictly 
limited to accomplish this purpose, and not expanded to curtail nor- 
mal imports in a disguised manner. 

We have some reservations that the Antidumping Act may contain 
features which are somewhat restrictive. 

It is our view, however, that the amendments proposed by the 
Treasury Department would make the administration of the Anti- 
dumping Act in preventing harmful! dumping more effective without 
restricting legitimate trade, which is vital for the welfare and security 
of the country. 

The Department of State agrees with the Treasury Department 
that it is necessary for the Antidumping Act to be so amended as to 
put an end to the anomalous situation now existing, whereby a find- 
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ing of injurious dumping can be made, but no special dumping duties 
can be assessed. 

The Treasury Department’s recommendation that amendments 
should be adopted conforming the value definitions in the Antidump- 
ing Act to those of the Customs Simplification Act of 1956 in order 
to improve the administration of the law, also appear desirable. _ 

It is our opinion that the Treasury is well advised to confine its 
recommendations for amendments to these two objectives. 

The administration of the Antidumping Act is considered to have 
been reasonably satisfactory, and there is good reason to believe that 
amendments which would end the anomalous situation previously 
mentioned and conform the wording of the law to that of the Cus- 
toms Simplification Actof 1956 would result in distinct improvements. 

It is possible that further experience with the administration of the 
act, will make it apparent that oher changes in he law may be desirable. 

The Department of State, therefore, concludes that prompt con- 
sideration and adoption of the amendments to the Antidumping Act 
recommended by the Treasury Department as proposed in the iden- 
tical bills just mentioned would provide for greater certainty, speed, 
and efficiency in the enforcement of the Antidumping Act of 1921. 

The Cuamman. Does that complete your statement, Mr. Birch? 

Mr. Brrcn. Yes, Mr. Chairman. 

The Cuamman. Mr. Eberharter, of Pennsylvania, will inquire. 

Mr. Esernartrer. Mr. Birch, the State Department, I think we all 
know in the past have been interested in the trade agreements pro- 
gram. Under that program the Tariff Commission has the respon- 
sibility of making certain findings of fact and then, in effect, makes 
recommendations to the President. I think it is no secret to say that 
many times in the past history the State Department has opposed to 
the President the findings of the Tariff Commission; is that true? 
In other words, they have urged the President not to accept the find- 
ings of the Tariff Commission. 

Mr. Biren. IL believe that that is the case, Mr. Eberharter. 

Mr. Esnernarrer. There are several instances in which that has hap- 
pened within the past few years. 

Mr. Bircn. That is my understanding; yes, sir. 

Mr. Eseruarrer. Now, under the proposed amendments to the 
Antidumping Act, the State Department would not be consulted; is 
that correct 

Mr. Bircn. Well, the State Department does not have any direct 
responsibility for administration of the Antidumping Act and as I 
understand it has never had such responsibility in the past, so that it 
does not have to be formally consulted on any matter within the pur- 
view of the act. 

Mr. Epsernarrer. In other words, the Treasury and the Tariff 
Commission would have the sole responsibility and the State Depart- 
ment would have no say-so whatever with regard to the effect upon 
international trade or the effect on international foreign relations, 
if these amendments were adopted / 

Mr. Biron. I think the State Department in a given case, if partic- 
ular facts were brought to its attention, or official representations 
were made, would wish to bring that to the attention of the Treasury 
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Department. But other than that, it has no responsibility for admini- 
stration of the act itself. 

Mr. Esernarter. That is what I want to bring out. 

Well, suppose there would be some action by the Tariff Commis- 
sion and the Treasury which would have a serious effect upon our 
international relationships and international good will; there would 
be no necessity, no compulsion, for anybody to consult with the State 
Department with respect to the effect on international relations; would 
there ? 

Mr. Biren. There certainly is no provision in the act for that, Mr. 
Eberharter. 

Mr. Exernarrer. So, in effect, the State Department is relinquish- 
ing some of the opportunities, you might say, for presentation of rea- 
sons to the President or to any other body. 

Mr. Brrcu. I think the State Department, sir, would wish to bring 
any such matter of that kind to the Treasury Department’s attention, 
if representations were made. 

Mr. Exsernarrer. The way the act is written, the Tariff Commission 
and the Treasury could disregard those entirely, and the State Depart- 
ment would have nothing whatever to say about them, once they made 
their findings. It would be too late. 

Mr. Brrcu. That is correct, sir. 

Mr. Exsernarter. At the present time, the President can disregard 
the findings with respect to the escape clause and all of the features 
of the Reciprocal Trade Agreement Act. There is active consulta- 
tion in every instance, is there not ? 

Mr. Brrcn. I do not know of all of the cases in which this may have 
been done, sir. I have only recently come into this position in the 
State Department. But I under stand that has been the case in the 
past, that the State Department has given its view on the recommenda- 
tions of the Tariff Commission when asked to do so. 

Mr. Exsernarter. Well, do you not think the State Department 
should be consulted insofar as international relationships are con- 
cerned with other countries, when this act is brought into effect or 
attempted to be brought into effect ? 

Mr. Brrcn. Yes, I think the State Department should be consulted. 
And it would, of course, in this particular case when the amendments 
were proposed. 

Mr. Esernarrter. But they really have relinquished any authority 
or any opportunity, have they not, and these amendments do not im- 
prove the situation ¢ 

Mr. Bircx. Well, sir, I do not believe the position would be changed 
by these amendments. I think the State Department would still be 
in the position of wishing to bring to the Treasury, or the Tariff 
Commission, any particular situation or indications that our interna- 
tional relations were being affected one way or the other. I do not 
believe it changes that position. 

The State Department would still have that privilege if it wished to 
exercise it. 

Mr. Esernarrer. They could be accused of attempting to interfere 
when they really had no right under the law to do it. 

Mr. Bircn. As far as the law itself is concerned, it makes no pro- 
vision for that. I am not a lawyer myself, sir. But I would imagine 
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that if official representations were made to the Treasury Department 
by the Italian Government, or another government, we would wish to 
see that. those representations were made known. 

Mr. Esrernarter. And the President would be powerless to do any- 
thing about it, under this act ? 

Mr. Birrcu. That is correct, sir, as I understand it. 

Mr. Exsernarter. Do you not think that the State Department 
would like to have an opportunity to have a final say-so so far as a 
decision affecting international relationships ¢ 

Mr. Biren. Mr, Eberharter, that raises a point of policy that I am 
not prepared to comment on. I do not know what the feeling of the 
Secretary of State would be on that point. 

Mr. Exernarrer. Have you considered, Mr. Birch, the questions 
that I raised earlier of no provision for an appeal board, no review 
of either the findings of the Treasury or the findings of the Tariff 
Commission in this bill; no opportunity of review by any person or 
any board ¢ 

Mr. Brrcn. I think, as far as my instructions are concerned here, 
to limit myself to the question of amendments proposed by the Trea- 
sury, it is the feeling of the Department that since it has no direct 
statutory responsibiliy for administration of the act, it has not at- 
tempted to comment on these points. 

Mr. Boges. Do you find any conflict in these proposals and the 
existing law with our obligations under GATT? 

Mr. Brrcu. I do not know of any, sir. I know of no direct conflict. 

Mr. Boaes. Have you studied it from that angle? 

Mr. Brrcwn. Not in detail, Mr. Boggs. 

Mr. Boces. You do know that there are certain provisions in the 
general agreement having to do with dumping? 

Mr. Biren. Yes, lam aware of that fact. 

Mr. Boas. Do you feel that the present Treasury Department pro- 
cedure, whereby no reports are issued, so that nobody knows exactly 
what is going on, constitutes good practice 

Mr. Biren. Well, I believe that the reasons for this are that the 
Treasury does not wish to release information which may be the 
property of foreign firms and private firms, which they would not 
wish to have disclosed to the public. 

Mr. Boges. Well, that is something that could certainly be properly 
handled. Do you think it is a good practice for Government agencies 
to be reaching decisions affecting the welfare of many people without 
giving a basis for the decision? And in addition to that, some of 
these decisions might be contrary to some of our international com- 
mitments. 

Mr. Breen. I would like to reserve myself, Mr. Boggs, if I may, 
on that point. 

Mr. Boees. After you reserve yourself, will you please prepare 
your answer for the record ¢ 

Mr. Birceu. I beg your pardon? 

Mr. Boces. I say, will you prepare your answer and let us have it 
for the record ¢ 

Mr. Breen. Yes, sir. I will be glad to. 
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(The information referred to is as follows :) 


DEPARTMENT OF STATE, 
Washington, August 2, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House of Representatives. 


Deak Mr. Cooper: I am enclosing for insertion in the record of the hearings of 
the Committee on Ways and Means on the Antidumping Act, 1921, as amended, 
the State Department’s observations on two questions asked of the Department's 
representative, Mr. John A. Birch, on July 29, 1957. 

Sincerely yours, 
JouHN S. HoGHLAnNn II, 
Acting Assistant Secretary for Congressional Relations. 


Enclosure: (as stated) 


STATE DEPARTMENT’S OBSERVATIONS 


In the testimony before the Committee on Ways and Means on July 29, 1957, 
on the question of amendments to the Antidumping Act, 1921, as amended, the 
State Department’s representative was asked two questions on which he found 
it necessary to determine the attitude of the Department of State for inclusion 
in the official record. The Department’s observations on these questions are 
accordingly set forth below: 

1. Mr. Boggs asked whether the present Treasury Department procedure, 
whereby no reports are issued, constitutes “good practice,” and whether it is 
“good practice” for Government agencies to reach decisions “affecting the welfare 
of many people without giving a basis for the decision.” In addition, Mr. Boggs 
observed that some of these decisions might be contrary to some of our inter- 
national commitments. 

Reply : As was pointed out in the testimony on July 29, 1957, statutory respon- 
sibility for administration of the Antidumping Act, 1921, as amended, is vested 
in the Secretary of the Treasury and Tariff Commission. In administering the 
law, it is our understanding that these agencies have over the years exercised 
their discretion in the matter of conferring with interested private parties af- 
fected and in the matter of the extent to which such parties could be apprised 
of decisions taken under the authority delegated by the act. Accordingly, and 
in view of the fact that the Department of State exercises no specific powers or 
responsibilities under the act itself, it does not feel that it is within its area of 
competence to judge whether the Treasury Department or the Tariff Commission, 
in the light of their respective functions and duties, have taken decisions which 
might or might not be characterized as “good practice” or as responsive to the 
general welfare. There are, in our view, no foreign policy objections to the 
issuance of reports in antidumping cases and the holding of public hearings. The 
issuance of such reports might well be of assistance in the conduct of the foreign 
relations of the United States, provided that their preparation did not unduly 
delay the proceedings in cases. 

The Antidumping Act of 1921, as amended, is not inconsistent with our inter- 
national commitments. 

2. Mr. Karsten asked whether it was felt that the State Department “ought 
to have some official voice or some official opportunity to consider these actions,” 
i. e., decisions reached by the Treasury Department and the Tariff Commission 
on matters dealt with under the authority of the Antidumping Act. 

Reply: The Department of State consults with the Treasury Department on 
antidumping cases which affect the foreign relations of the United States. In 
these consultations the Department has urged, for example, that investigation 
of prices of foreign firms should be handled tactfully, that adequate explanation 
of decisions reached should be made to foreign governments, and that foreign 
governments should continue to be given an opportunity to present pertinent 
information bearing directly on cases affecting their commerce. This is believed 
advisable in order to minimize uninformed, unjustified criticism of American 
policy. 

In fact, the Treasury Department has asked the Department for advice on 
such matters. 

With respect to the question whether consultation procedures relative to sub- 
stantive considerations involving foreign relations should be added to the law, 
the Department, as previously indicated, is not at this time putting forward such 
a proposal. 
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Mr. Bocas. That is all. 

The Cuarrman. Mr. Simpson of Pennsylvania will inquire. 

Mr. Smurson. Mr. Birch, I understood that you said—I may not 
have it quoted correctly—that the Antidumping Act may contain 
some features which are restrictive to freer trade. And then you 
went on. 

Do you recall that ¢ 

Mr. Brrcu. Yes, sir. 

Mr. Srwpson. What are some of those things that are in the law 
today to which you object ? 

Mr. Bircu. Well, I think the feeling of the State Department on 
that point is that—one thing which has occurred to us is that the 
withholding of the appraisement feature is in a sense a restriction. 

Mr. Stuprson. After the Treasury reaches a conclusion that there is 
dumping, namely, that there has been a price differential, they there- 
fore withhold appraisal, and the shipper may continue to ship it, but 
there is no appraisement made, and there is no settlement until the 
determination as to whether there is dumping or not has been made. 
Is that the point you make? 

Mr. Brrcn. My understanding, Mr. Simpson, is that the Secre- 
tary may, on suspicion of dumping, withhold appraisement before any 

yart of the determination has been made. Here again I am straying 

yond our field of competence, but I believe that that is the case. 
The withholding is then made, and the goods can continue to be 
entered. 

Mr. Srupson. What would the substitute be? 

Mr. Biron. We are not suggesting a substitute. We were just 
pointing out that we had some reservations about some of the pro- 
visions, that they do in effect create restrictions. We are not arguing 
that they should be eliminated, but just pointing out that it does cause 
parce & It has been the basis, as I understand it, for some repre- 
sentations by foreign governments in the past. 

Mr. Stmpson. But it is intended to cause uncertainty. It is in- 
tended, I hope, to stop the importing of these articles. 

The Journal of Commerce for today has the story that the customs 
agents on Friday were ordered to halt hardboard imports from Can- 
ada, and from the Union of South Africa, and halted fire hose im- 
ports from Great Britain. The halting was accomplished by stop- 
ping customs appraisals of the articles pending dumping investiga- 
tions by the Tariff Commission. 

Now, is it that to which you object ? 

Mr. Biron. We were merely pointing out, sir, that this is a restric- 
tive feature. We are not suggesting that it be eliminaed. 

I think that we have a dilemma here that is rather difficult sometimes 
to reconcile. We wish to promote the freest possible flow of inter- 
national trade; at the same time we must have provisions to stop the 
undesirable cases. So we are in a bit of a dilemma. And we were 
simply pointing out that this, in a sense, is restrictive, but we are 
not arguing that it should be eliminated. 

Mr. Stmpson. Another question: Is it not a fact that the State De- 
partment sometimes represents the position of foreign countries be- 
fore the Treasury in this matter of whether or not there has been 
dumping? 
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Mr. Brrcu. As I said a moment ago, we would simply be the chan- 
nel through which official representations would be made by a foreign 
government; and in that case we would wish the Treasury Depart- 
ment to have the information before them. We would not be taking a 
position one way or the other on the case, but seeing to it that all the 
facts were known as they had been brought to our attention. 

Mr. Sovpson. In other words, inasmuch as the Department of State 
is responsible for the reciprocal trade program and foreign trade 
pretty generally, by delegation from the Congress to the President to 
the Department of State, do you think it is proper that the Depart- 
ment of State should have control of the antidumping laws, too? 

Mr. Bircu. Well, it is my understanding, Mr. Simpson, that we 
do not have any direct statutory authority or responsibility under 
the act. 

Mr. Sumpson. Do you think that you should have? And if so, why; 
and if not, why ? 

Mr. Brrcu. I do not believe so. 

Mr. Suweson. Why should you not ? 

Mr. Biron. I believe that this is a technical field, in which the Treas- 
ury Department and the Tariff Commission, sharing responsibility 
under the act, are better prepared to make the administration than we 
are, Sir, 

Mr. Smupson. With respect to the injury test, would you be willing 
to have written into the antidumping law a proviso that there should 
be the same standard with respect to injury as with respect to the 
escape clause provision ? 

Mr. Brrcu. Our feeling, Mr. Simpson, is that we share the view of 
the Treasury that this question of a determination of what constitutes 
injury should be left to the judgment of the Tariff Commission. 

Mr. Srreson. Not to the Congress ? 

Mr. Brecon. I beg your pardon, sir? 

Mr. Srupson. I say, and not to the Congress ? 

Mr. Brrcu. Well, since it is a matter of delegation of authority, it 
would be a matter for the Congress to decide. 

Mr. Suwpson. Congress saw fit in the escape clause to legislate cer- 
tain standards which would help guide the Tariff Commission. Would 
you object to it if the Congress saw fit to do the same thing with 
respect to dumping? Do you not think it would be desirable to have 
the same test in both areas # 

Mr. Brrcu. Well, I believe that this question has always been a very 
difficult one to decide, and even with the addition of standards to be 
considered, the problem is still a rather difficult one. 

Mr. Srupson. That is right. 

Mr. Brrcn. Our feeling inas been that it is very difficult to tie down 
in exact language exactly what is intended. In that case it is prefer- 
able for judgment to be left in the hands of the Tariff Commission, 
so that a determination can be made after the facts are known in each 
case. 

Mr. Srmpson. Then with respect to the escape clause, do you dis- 
agree, or do you think that is all right ? 

Mr. Biren. I do not disagree, sir. As I said, I do not think the 
Department would have any objection. 

Mr. Siarson. Thank you very much. 
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The Cuatrrman. Mr. Karsten of Missouri will inquire. 

Mr. Karsren. Mr. Birch, Mr. Eberharter’s questions, which were 
directed at you, raised the question as to whether you thought the 
State Department ought to have some official voice, or. some official 
opportunity to consider these actions. As I recall your answer, you 
said you could not speak for the Secretary. 

I wonder if you could tell us how you personally feel about that? 

Mr. Brreu. | think, sir, that as 1 understand it, the administration 
of the act has been reasonably satisfactory. 

The State Department has an opportunity to act as a channel for 
official representations. My personal feeling would be that there is 
no need to change that or to tie it down any tighter than it is now. 

Mr. Karsten. That is your personal feeling, that the State Depart- 
ment should have no official opportunity to review and consider the 
case ¢ 

Mr. Brrcn. That is my personal feeling, yes. 

Mr. Karsten. I wonder also, Mr. Chairman, for the record, if we 
could get a statement from the Secretary of State if he is concerned 
with this one way or the other, so that we could see how the Depart- 
ment of State does feel about this. 

The Cuarman. The Department of State was invited to be present 
and make any statement or presentation they desire. 

I would assume if the Secretary or the Department had any posi- 
tion to express or information they wanted to give to the committee 
on that point, we would or will receive it. Is that correct? 

Mr. Bircu. That is correct, Mr. Chairman. I have no instructions 
to make that point in the hearing. I believe that the Department is 
quite satisfied with the present relationship which it has. 

Mr. Karsten. It would just be good for the committee to have the 
information if the Department would care to furnish it. 

Mr. Brrcu. I would be glad to supply that, sir. 

(The information referred to will be found on p. 70.) 

The CHamman. Mr. Reed of New York. 

Mr. Reep. I just wanted to make a comment. 

Mr. Birch, while I might not agree with you in regard to your 
expressed philosophy on the question of freer trade, at the same time 
| do want to congratulate you on the frank, modest, and fair answers 
which you have made to the questions that have been asked. You are 
a college graduate, are you not! 

Mr. Bircn. My college training, Mr. Reed, was interrupted in the 
depression years. I have tried to compensate for that in reading 
and study over the years, but I was unable at that particular time to 
go on. 

Mr. Reep. I am very much impressed with the way you have con- 
ducted yourself. You are to be commended for your appearance. 

Mr. Birou. Thank you, sir. 

The Caarrman. Mr. Byrnes of Wisconsin will inquire. 

Mr. Byrnes. As I understand it, when a complaint on dumping 
comes to the Treasury, the Customs Bureau makes a report, or they 
furnish it to the Secretary. Is that your understanding of the pro- 
cedure ? 

Mr. Brrcn. Yes, sir. I believe that is correct. 
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Mr. Byrnes. And if the Customs Bureau’s report is that there has 
been dumping, the State Department is furnished with a copy of that 
report ? 

r. Bron. I am not absolutely certain of that point, sir. 

As I said a moment ago, I have only recently come into this par- 
ticular position. I am not quite sure whether it is or not, but I can 
easily determine that point. 

Mr. Byrnes. It is my understanding that a copy of the report is 
sent to the State Department with the suggestion that they might 
want to contact the foreign government involved, and see whether the 
information that the State Department might develop with the for- 
eign government coincides with the report of the Customs Bureau. 

Mr. Bircn. Well, the State Department would not make any effort, 
I believe, sir, to go out and develop information one way or the other 
if representations were made to it. 

Mr. Byrnes. They turn the information over to the foreign gov- 
ernment, do they not? 

Mr. Brrcu. I do not believe that that is the case, sir. 

Mr. Byrnes. We had one case where we know that was true. That 
was in the plywood case, on dumping of Finnish plywood. ‘The for- 
eign exporters via the State Department found out what all the infor- 
mation was as to the dumping, or whether there was a finding of 
dumping, and all the findings of the Bureau, even though our indus- 
try could not get this information, because it was considered to be in 
a confidential status, and the Treasury would not release any infor- 
mation to our industry. Now, do you think it is essential that the 
State Department be furnished with any of these preliminary find- 
ings, such as the findings of the Customs Bureau, in any of these 
matters / 

Mr. Bircu. If I may, I will just give my personal view on that, 
because there are some questions of procedure here, and day-to-day 
relations of the Treasury, that I would simply have to check on. 

I should not think it would be necessary for the Treasury to be 
given detailed information on every finding, no. 

Mr. Byrnes. You mean the State Department? 

Mr. Biren. I mean the State Department. Naturally, we are 
anxious to keep abreast of the actual administration of the act, and 
to see how that affects our relations with other countries. But I 
would not think we would have to have detailed information on 
every case. 

r. Byrnes. Do you think that, as far as this Dumping Act is con- 
cerned, the State Department should have anything to do with it? 
Can you tell me why the State Department should have anything to 
do with a procedure that relates to dumping which is a matter of 
simply fair pricing? 

Mr. Bircu. I think the State Department’s participation in this 
would stem from its general responsibilities in the field of foreign 
relations. To that extent, for that purpose mainly, we are concerned. 

Mr. Byrnes. This is not a problem between governments, is it? It 
is a problem between a producer in a foreign country and his noneom- 
pliance with a policy of nondiscrimination, is that not true? The 
foreign government is not involved, is it ? 
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Mr. Brrcn. The foreign government would be involved, sir, where 
the industry in that particular country had taken the matter up with 
its own government and asked that it support the case vis-a-vis our- 
selves, or that it make some official representations to the State De- 
partment or to our Embassy in that country. I understand that has 
happened in the past, and, of course, to that extent the foreign gov- 
ernment would be concerned. And then it becomes a government-to- 
government problem. 

Mr. Byrnes. As I understood the Treasury this morning, their po- 
sition was that in the first place this was a question of whether or not 
a commodity was being sold at less than fair value and was subject to 
mathematical determination. They furnished charts. That aspect 
of it certainly would not be a matter as to which the foreign govern- 
ment, as such, would have any concern ; would it ? 

Mr. Brrcn. Not at that stage. I think the foreign government 
would only come into the picture where some representations had 
been made to it by the exporting company or the company in that 
country. And if the foreign government felt some action had been 
taken in the United States which was not fair or which impinged 
on its interests in some way, it would certainly feel free to make rep- 
resentations to us or to our Embassies. 

Mr. Byrnes. Do you think that a foreign government could con- 
tribute to changing a factual situation? As I understand it, the 
Treasury here is to be a factfinding body im dealing with actual fig- 
ures. And that is what the charts a show—to find out what price 
a commodity is offered for sale in foreign countries, and so forth. 

I cannot understand why a foreign government or our State De- 
partment would be concerned about that as a matter of foreign 
relations. 

Mr. Brircu. I do not believe at that stage that the problem would 
be acute. The difficulty might arise at a Tater stage, when a finding 
of actual dumping had been made. 

Mr. Byrnes. The only other factor to be determined, then, is 
whether there is injury, under the present and under the proposed 
procedures. 

Mr. Breen. That is correct. 

Mr. Byrnes. To what extent is a foreign government concerned 
or does it have any knowledge as to whether a domestic industry is 
being injured ? 

Mr. Brrcu. It would not address itself directly to that point. I 
think it would simply address itself to the question of representation 
by the particular exporting company involved. If that company 
went, let us say, to the Swedish Government, and said, “All of the 
facts have not been presented. There has been some misunderstand- 
ing here. We feel that our trade interests are being affected.” I 
think that the foreign government in that case would reserve its right 
to make representations. 

Mr. Byrnes. Do we have any restrictions on our statutes which 
would prevent either an importer or a foreign exporter to this country 
from making representations directly to the Bureau of Customs in 
this country or to our Treasury Department ? 

Mr. Brrcu. I know of no such restrictions, Mr. Byrnes. 
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Mr. Byrnes. There is no requirement that they deal through their 
Government. and then through the State Department and then the 
Treasury ¢ 

Mr. Biron. They could make direct representations. 

Mr. Karsren. May I just ask one question at that point / 

You referred to the Swedish Government in a case making repre- 
sentations to the United States Government. To whom do they make 
those representations / 

Mr. Biren. Well, they could do it in several ways, sir. The Swedish 
Government could hand a note to our Embassy in Stockholm. 

Mr. Karsten. They make the representation to the Ambassador ; 
is that correct ? 

Mr. Bircw. Yes. In actual theory, it is made to the Ambassador 
himself. The foreign office in Stockholm might conceivably call in 
the economic counselor of the Embassy or the political counselor and 
make the representations in that way by handing him a note or an 
aide memoir or something of that kind. Or they could decide to 
make it here in Washington through their Embassy here, which is 
closer to the Washington scene, and sometimes they prefer to do it in 
that way. 

Mr. Karsten. To whom would the Embassy make the representa- 
tions ¢ 

Mr. Bircu. Again, it would be a matter of the Embassy to decide. 
I imagine that they would, in an economic matter or a commercial 
matter of this kind—the senior officer of the Embassy would call on 
Mr. Dillon, the Under Secretary for Economic Affairs, and leave 
him a note. 

Mr. Karsten. He is an official of the State Department ? 

Mr. Bircu. Yes, sir. 

Mr. Karsten. What is Mr. Dillon able to tell them? That the State 
Department has nothing to do with this? 

Mr. Bircu. I would imagine, sir, that Mr, Dillon would point out 
that the administration of the law is vested in the Treasury and the 
Tariff Commission, but that we would be very glad to make the 
representations known to those departments, and forward a copy of 
their notes, or to inquire what the situation is, in order to determine 
what, action is to be taken. 

Mr. Karsten. Thatis all, Mr. Chairman. 

The CHamman. We thank you for your appearance and the in- 
formation given the committee. 

The committee will now stand adjourned until 2 o’clock this 
afternoon. 

(Whereupon, at 12: 25 p.m. a recess was taken until 2 p. m.) 


AFTER RECESS 


The Cuarrman. The committee will please be in order. 
Allright, Mr. Secretary. Glad to see you back. 

Any questions of Secretary Kendall? 

Mr. Harrison of Virginia will inquire. 
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STATEMENT OF DAVID W. KENDALL, ASSISTANT SECRETARY OF 
THE TREASURY—Resumed 


Mr. Harrison. Mr. Secretary, under the present Antidumping Act, 
what statutory provisions are made for public notice of action taken 
pursuant to the act? 

Mr. Kenpauyu. There are none, Mr. Harrison. 

Mr. Harrison. There is no provision made for any public notice. 

Mr. Kenpatu. No, there is not, not in the act. 

Mr. Harrison. Are you not required under 201 (a) to give public 
notice of a finding under the act, which includes a description of the 
class or kind of merchandise to which the finding applies ? 

Mr. Kenpatx. Public notice of the finding? That is correct. 

Mr. Harrison. In other words, I did not mean at the beginning, 
necessarily, but what notice at all is given under the act. 

Mr. Kenpauu. That public notice is given. 

Mr. Harrison. And that is given only after the investigation has 
been completed. 

Mr. Kenpatu. Yes, sir. 

Mr. Harrison. And after it has been determined that the antidump- 
ing duty should be assessed ? 

Mr. Kenna. Yes. 

Mr. Harrison. Are there any other notices of pendency of an in- 
vestigation either provided by regulation or given in actual practice? 

Mr. Kenpatx. Mr. Harrison, we give notice when we send a case to 
the Tariff Commission, and we give notice when we make the finding. 
We also give notice as a matter of practice, public notice, when there 
has been a formal withholding of appraisal. 

Mr. Harrison. Now, would the Treasury Department have any 
objection to including in the act a provision requiring that public notice 
be given even when a dummy complaint is made or when appraisements 
are withheld, so that in the administration of the act, not only the im- 
porters should be advised that the Treasury is investigating a dump- 
ing complaint, but also interested domestic companies, and others 
interested should be entitled to public notice ? 

Mr. Kenpauu. As I said in answer to Mr. King’s question this morn- 
ing, which was along the same lines, we would be very happy to give 
a good, hard look and a great deal of consideration to that, Mr. Har- 
rison ; to having that provided for in the act. 

Mr. Harrison. Now, in your report, I notice you say that if the 
complainant, an importer, should ask for hearings before the Treas- 
urer, the request should be granted. Would it be appropriate that 
public notice be given, so that all interested parties would have the 
same opportunity to come forward and give information ? 

Mr. Kenpatu. If asked for, we have always said that we would 
welcome either party to come and have a hearing. I don’t know— 
and I would like to think about that one—that public notice so that 
everyone could come to the hearing would be of any great benefit to 
anyone. But we would be glad to take a look at that as well. Our 
thought had been that it would shorten it up and it would not have 
any concomitant danger if both parties to the litigation—if you want 
to call it litigation—in the matter, were present. 

Mr. Harrison. I just have one more question. 
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Some question has been raised about the draftsmanship of subsec- 
tion 6 of your definition ef “such or similar merchandise.” 

It seems to me that the broad category of merchandise intended by 
that subdivision is unduly limited by the words “of the same class 
or kind.” 

Would the Department have any particular objection to the elimi- 
nation of those words from subdivision e ¢ 

Mr. Kenpaty. That is another one that has been raised, and raised 
with us in conversations. It has been raised in this: particular in- 
stance, but there has been some feeling that the words “such or simi- 
lar” are in litigation, and “class or kind” is in litigation, and that 
being so, the question has often been asked of us whether it wouldn't 
be better to change that to say “general class or kind” or something of 
the sort. That, too, we would be very glad to give added consideration 
to and discuss it with the committee. 

The Cuatrman. Mr. Byrnes will inquire. 

Mr. Byrnes. In applying the Antidumping Act, is it your view 
that the act can be applied to single shipments, or that it has to apply 
only to the general pattern ? 

Mr. Kenpa.t. I will try to answer that question. 

Mr. Byrnes. You understand what I mean ¢ 

Mr. Kenpav. I think I get what you mean. And it would not 
apply, Mr. Byrnes, in our judgment, to a small isolated shipment. 
It might apply very readily to a single shipment of size. 

Mr. Byrnes. First let me lay this foundation. You really have two 
aspects before you can find really that there has been dumping. One 
is the factual situation, as far as the valuation is concerned, the differ- 
ential, which is your determination. Then the other is the question 
of whether that constitutes injury, which is the Tariff Commission’s 
determination. 

Mr. Kenvatt. That is right. 

Mr. Byrnes. Now, what words do you want to use to describe the 
eee that is in your jurisdiction? The finding of a price dif- 

erential ¢ 

Mr. Kenpatu. That is as good as any. Or sales of less than fair 
value. Anything to show that arithmetical difference. 

Mr. Byrnes. All right. In determining whether there is a price 
differential, do you feel that there has to be a showing of a pattern of 
shipments at a particular price, or do you consider one shipment 
sufficient ? 

Mr. Kenpaii. That, again, Mr. Byrnes, I think depends on the size 
of it, and its entire connotation. If it was a large shipment of some 
particular commodity, of course I can hardly conceive of something 
that wouldn’t interest us. At the same time, minor shipments, which 
are nonrecurring, and you are sure will not be, I would say would be 
de minimis as far as injury is concerned. 

Mr. Byrnes. You are moving into this second part, part b now. 

Mr. Kenpoatt. I know I am. 

Mr. Byrnes. I am talking with respect to whether or not there 
should be a finding of a price differential which would be in viola- 
tion of the act. 

Mr. Henprick. Could I give one example of a case we have had? 

We had a complaint of shipments amounting to $700. That was one 
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shipment. The American industry was many, many times that size. 
Well, in that case we did not take action. 

Mr. Byrnes. Now then, did not the Treasury. Department in fact 
find outside of its jurisdiction, that this could not cause any injury, 
and therefore the Treasury Department dismissed it, rather than 
finding that there was a price differential which was in violation of 
the act # 

Mr. Henpricx. I think in that case—if I could make it a little bit 
easier—supposing that the value had only been 75 cents. Similarly, 
we would have taken no action, on the general principle of de minimis. 

Mr. Byrnes. Again; your principle of de minimis does not refer 
to the price differential, does it? It refers to the question of injury. 

Mr. Henprick. De minimis, in this case, we would apply to the 
volume of the shipment, as well as to the margin of the dumping. 

Mr. Byrnes. Well now, in fixing an antidumping duty that applied, 
that is the differential—I understand the antidumping duty that is 
applied is the difference between the invoice price of that shipment 
and what you have determined to be the fair value. Is that not cor- 
rect ¢ 

Mr. Henpricx. Yes. 

Mr. Byrnes. And that applies to each individual shipment, does it 
not? On 1 shipment you could apply an antidumping duty of 10 
cents on 1 invoice, and on another one you would apply a duty of 25 
cents, would you not, once you had made a determination ? 

Mr. Henprrcx. Yes. 

Mr. Byrnes. And the thing I cannot understand and would like to 
have you explain is why this act does not apply to individual ship- 
ments. Why is it necessary to show a pattern ¢ 

Mr. Kenpati. Oh, it does apply to individual shipments, Mr. 
Byrnes. I so answered that it does. There might be, and it would be 
infinitesimal in number, cases such as you mentioned. I do not want 
to be argumentative about it. 

Mr. Byrnes. Take the cases you listed in your report to the com- 
mittee, between October 1, 1954, and October 1, 1956. You had nine 
cases where you made no findings, because no importations or volume 
of importations is mentioned. Those never went to the Tariff Com- 
mission, did they? 

Mr. Kenpaty. No. 

Mr. Byrnes. You made the determination that as far as this par- 
ticular shipment was concerned, it was negligible, but how do you 
arrive at that question of whether it is negligible or not ? 

Mr. Kenpatu. I suppose we arrive at it as Mr. Hendrick just 
said, by whether or not they are so infinitesimal—let’s use that word— 
as not to indicate any likelihood of a pattern of injury which might 
be brought about. 

Now, I recognize what is in your mind, but let us get back, Mr. 
Byrnes, to the basic philosophy which we are talking about, and 
that is sales, either purposely or otherwise, which are of injury to 
the United States industry, of one sort or another. I suppose “infini- 
tesimal” is not the best word. “De minimis” I am not sure is the 
best word either, although you and I know what it means. I think 
perhaps “minimal” would describe it. 
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Mr. Byrnes. What I am getting at, I think is that in the adminis- 
tration of these acts the Treasury is also applying the injury test, 
at least in determining when it looks at the volume. 

Mr. Kenpatu. It may be trespassing—that is what you are saying— 
on what the Tarriff Commission should be doing. 

Mr. Byrnes. Yes. And I think that does violence to the principle 
that we are operating under when we enacted the acts. It seemed to 
me that one of the purposes of the antidumping act was to protect 
against the same sort of situation that we tried to protect against in- 
terests in, let us say, the Clayton Act. 

Mr. Kenpatu. I am not sure the philosophy of the two is the same, 
but I would say this to you—and let us get leah to your original ques- 
tion for just a minute, which is directed to the point of whether or 
not the Treasury, is not withholding cases that are minimal, is tres- 
passing on what is supposed to have been done since 1954 by the Tariff 
Commission. 

I think the answer is that the Treasury does and has so trespassed 
in those minimal cases, and it is doing so from this standpoint ; That 
it is a lot faster and swifter administration than passing each one of 
those on. That is my frank opinion about it. 

Mr. Byrnes. Well, what would you think about changing the Anti- 
dumping Act, then, so as to make it specific that the act shall apply 
basically to individual shipments, irrespective of what hte pattern 
might be? And thus you would catch the problem before any pat- 
tern develops. 

Mr. Kenna. My answer is a rather obvious one: We think that 
the amendments that we have put before you, and studied, are the 
proper approach, and I would not think that there should be an amend- 
ment going to that point. 

Mr. Byrnes. Did you make an answer to Mr. Harrison with respect 
to the type of report or finding that you issued 4 

Mr. Kenpatu. Yes, I did. 

Mr. Byrnes. I missed your answer. 

Mr. Kenpauy. I sure did. What we do when we have made a find- 
ing of dumping. We do make a report. 

Mr. Byrnes. I would like the other aspect, though, where ycu do not 
find it. Out of your 54 cases that you have had, you have only made 5 
reports of that nature, and you have apparently had 47 where you 
found no dumping. 

Mr. Kenpatxi. What we do is to make a report in the cases where 
again, within our discretion, there is real interest in the case, 

Those are cases where there have been complaints by American in- 
dustry and where there has been considerable interest. Otherwise we 
tell the parties about it. 

Mr. Byrnes. I did not get your answer. 

Mr. Kenpatu. We tell the people involved. 

We have made a finding in this case that you are talking about 
that there is not a price differential. 

Mr. Byrnes. Yes, the investigation of this case has been completed. 
and the facts established that plywood from Finland has not been 
sold to the United States at less than its fair value under the Anti- 
dumping Act. Is that the general form of a report that comes to that 
conclusion, that there is not any dumping ? 
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Mr. Kenpauu. Yes, it is. That is right. 

Mr. Byrnes. So that there is no way anybody can find out, really, as 
to what you rested your case on. 

Mr. Kenpauu. Well, the complainant knows. 

Mr. Byrnes. How ? 

Mr. Kenpatu. We talk to him. We get him in and visit with him 
in every instance. There is nothing secret about it. 

Mr. Byrnes. You tell him why you came to this conclusion ? 

Mr. Kenpauu. Sure. 

Mr. Byrnes. Well, now, did you tell the plywood industry when 
they were in talking to you why the Bureau reported to the Treasury 
that there had been dumping but your final conclusion was that there 
wasn’t? 

Mr. Kenpatz. My understanding is that that is correct. We had 
several meetings with them. 

Mr. Byrnes. I know you had meetings with them, Mr. Secretary. 

Mr. Kenpauu. I say the answer is “Yes.” My understanding is 
that we did tell them and I know we had several meetings with them. 

Mr. Byrnes. But there is no record made, so that there is any 
precedent to go on in determining whether you are using the same 
criteria in one case that you use in another; is there? 

Mr. Kenpaui. No. Thatisright. No formal record. 

Mr. Byrnes. But do you not believe that it might be advisable that 
the report set forth the facts on which you make your findings ? 

Mr. Kenpaux. Well, in answer to Mr. Harrison and also to Mr. 
King, I suggested that we would give that one a very hard look. We 
had come to the conclusion of not doing it. But there has been a lot 
of talking and discussion on this since the report was made, with 
pretty nearly all aspects of industry and some importers, and it is a 
matter concerning which our minds are not completely closed. 

Mr. Byrnes. Another matter has come to my attention. In most 
of these cases I assume that the Customs Bureau really makes the 
report to the Secretary as to the Bureau’s findings in the factual 
situation ? 

Mr. Kenpautu. That is right. 

Mr. Byrnes. Is there any reason that those findings should be then 
turned over to the State Department, particularly when there is a 
finding or a conclusion by the customs people that there has been 
dumping ? 

Mr. Kenpauu. They are not turned over to the State Department, 
in answer to your question. I think there is a little misunderstanding 
about it. You see, in order for us to get information from abroad 
concerning prices of foreign industrial firms, it is necessary to get 
information through our Ambassador in that country. And that in- 
quiry to the Ambassador goes through the State Department. Weare 
not advising the State Department of anything. We are asking the 
State Department to be a conduit in getting information for us. 

One of the reasons, I think, Mr. Byrnes, why this is singularly being 
noticed at the moment is because we have been a good deal more active 
in that respect recently. But it is not a report—I should like this 
to be made clear—to the State Department. It is a request to the 
State Department to obtain information from abroad. Now, that 
information may be very like the information we get from domestic 
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industry, information the facts as to which we would not divulge, 
because it is obtained in confidence, both from domestic people and 
from the foreign people, and if we started divulging it heis source 
of information would then, in substance at least, be dried up. It is 
similar to many other investigations relative to what goes on in an 
industry. 

But to answer your question again, we do not advise the State De- 
partment. Weask them to get information. 

Mr. Byrngs. Now, in this Finnish case, a case of dumping plywood, 
the Finnish Embassy was advised of the finding of the Customs 
Bureau, and apparently an explanation was sought from them for 
the findings of the Customs Bureau. In other words, the foreign 
country or the foreign exporter was given the right to produce evi- 
dence to counteract the findings of your own Bureau, and you were 
certainly advised as to the situation in that finding, and yet our own 
industry learned of the thing in another hearing, and could never 
get a copy of your report. 

Mr. Kenpatu. That was plywood; wasn’t it? 

Mr. Byrnes. That was ply wood. 

Mr. Kenpatx. It was my understanding that there again, what we 
were doing was checking the information which our customs people 
had. We were not talking about a finding. We were talking about 
facts which we understood were correct, and we were checking on 
those facts. That is entirely customary, both as far as foreign people 
are concerned and as far as domestic people are concerned. That just 
has to be, if we are going to get the price differential. 

Mr. Byrnes. You make the price differential very easy to determine 
on your chart there. 

Mr. Kenna. That isso that I can understand it. 

Mr. Byrnes. But you notice that it does not work out that way 
in practice. And I am wondering whether we are simplifying it 
enough in the law so that you can come to some mathematical deter- 
minations without leaving such a great broad area of discretion with 
the Treasury in the findings that they are supposed to come up with. 

Mr. Kenpauu. I think maybe I did oversimplify it this morning 
when I was talking about it, but certainly that was not intentional. 
But I think it can be simplified in another way. And that is that we 
are trying to ascertain by statute and by regulation and by what is 
done, to find a common denominator. And the common denominator 
that we have determined upon, under the statute, is the f. 0. b. price 
at the factory abroad. And we add or subtract from costs of trans- 
portation, and so forth, plus or minus, in order to determine that 
amount at the factory abroad. Sothat there is a comparative factor— 
I am still talking about the difference—as to what it is sold for at the 
factory in Helsingfors. 

Mr. Byrnes. I would like you to tell me, Mr. Secretary, why, in 
effect, that finding can be made—why, in effect, it makes any difference 
whether the industry at large in this country is injured. Because cer- 
tainly somebody in this country is going to be undersold, and that 
somebody may be an individual manufacturer who is going to suffer. 

Mr. Kenpatu. Well, that goes right to the philosophy of the whole 
thing that I was discussing this morning, Mr. Byrnes. One of the 
reasons why an injury is necessary is that in some instances, many 
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instances, the price at which the goods are sold in the United States 
to United States purchasers from abroad, even if there is a dumping 
differential—those delivery prices here are higher than the American 
price, though, was lower than the domestic price, then we could dis- 

Mr. Byrnes. Then what would be wrong if we said that if the 
price, though, was lower than the domestic price, than we could dis- 
pense with the finding of injury. 

Mr. Kenvatu. I do not get the question, sir. 

Mr. Byrnes. You said that in some of these cases you find that 
really there has been a dumping as far as the price differential is 
concerned, but the price was still higher than the price in the United 
States, and there would be no particular point in imposing a dump- 
ing duty. But I am suggesting: What would be the case, though, 
of the many other items \ Tale the complaint is that the price is below 
the domestic price? And stay right with plywood. 

Mr. Kenpay. Well, if the price of the plywood to the American 
purchaser is higher than the price of American plywood, I do not 
see that there is injury. 

Mr. Byrnes. I am talking about is being lower. 

Mr. Kenpatu. If it is lower, that would be one of the indications 
of injury. 

Mr. Byrnes. If it is lower, and I gather from your statement you 
were going to use that as a presumption of injury, if the price landed 
here was lower than the price to the domestic producers, then why can 
we not just eliminate injury as an item to have anybody investigate 
in those cases ? 

Mr. Kenpauu. No; the lower price is just one of the elements, Mr. 
Byrnes, that I assume the Tariff Commission takes into account, and 
I would assume rightly so. 

Mr. Byrnes. In other words, you are not going to contend, then, 
that that is a good test of injury. 

Mr. Kenpa.. It is one of them. 

Mr. Byrnes. But you would not permit the statute to rest on pre- 
sumptive injury. 

Mr. Kenpatu. Not to rest on it; no. 

Mr. Byrnes. Can you explain why? 

Mr. Kenpauu. Well, yes. You go back again to the philosophy of 
the thing, and you have sales of less than fair value by the person 
abroad. For any one of a number of reasons, one of them might 
be the age old one of a desire to sell at less than fair value in the 
United States, to obtain the American market and then raise the 
price. That is the old one. He might be dumping in the United 
States because he has an oversupply abroad. There are so many rea- 
sons, so many different reasons, that enter into it, that to have no test 
of injury at all would be to, I would think, limit trade without any 
concomitant value to Americans who might, with no injury to Amer- 
ican industry—the American consumers might desire, and this is only 
by way of illustration, to purchase those foreign goods which were 
being sold at a dumping price, but not at a price which was deter- 
mined by the Tariff Commission to be an injury to Americans. 

Mr. Byrnes. Well, if the commodity is being produced here in sig- 
nificant quantities, or a like or similar item is being produced here in 
a significant quantity, then the fact that some of these companies in 
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underselling them and doing it.on a less-than-fair-value price—why 
should not that automatically be considered as dumping and a dump- 
ing duty applied to it? 

Mr. Kenpau. If I understand your question, that is just what we 
are talking about. 

Mr. Byrnes. But you are saying that you are not going to let that 
be the test of injury, or the sole test of injury, as to whether it is 
being sold here under the domestic price. 

Mr. Kenpaut. I am saying that I would not let it be the sole test. 
I do not know how to answer any more clearly. 

Mr. Byrnes. Well, for instance, one of the bills that has been pro- 
posed provides that injury shall automatically be considered to result 
if the price is below the price of the domestic producers, except that no 
additional duty shall be collected if the United States Tariff Commis- 
sion within 30 days from the date of such published affirmative find- 
ing shall have found and publicly certified to the Secretary that there 
is no significant production of like, similar, or competitive merchan- 
dise existing or developing in the United States. 

Mr. Kenna. This may be just a difference of opinion but it seems 
to me that our bill, as amended, or the bill which has been in existence 
since 1921, and with suggested amendments, can achieve precisely the 
same result. 

Mr. Byrnes. Then you would have no objection to our reversing 
the situation and using that kind of a proviso and that kind of a test 
of injury. 

Mr. Kenpauu. Sure I would: but I am convinced, sir, that this is 
the way to approach it. 

Mr. Byrnes. Well, if they both accomplished the same result, your 
objection cannot be too strenuous. 

Mr. Kenpati. Oh, it could very well be strenuous. 

Mr. Byrnes. If the results and the effect are the same ¢ 

Mr. Kenpatt. It could be. 

Mr. Byrnes. That is ali, Mr. Chairman. 

The Cuarrman. Mr. Mills, of Arkansas, will inquire. 

Mr. Mitis. Mr. Kendall, as I recall, the matter of dumping is re- 
ferred to in article 6 of the GATT agreement. Is that correct ? 

Mr. Kenpatv. | am not sure. 

Mr. Mus. It is referred to in GATT someplace; is it not? 

Mr. Kenpau. That is right. 

Mr. Miris. The contracting parties have agreed in the determina- 
tion of dumping, that the term “injury” be defined as material 
injury. 

Mr. Kenpati. Yes; that is correct. 

Mr. Mitts. Is that the way the present law is being interpreted by 
the Tariff Commission—that in finding injury, the injury must be a 
material injury? When you find a sale at less than fair value, does 
the Tariff Commission then proceed to find whether there is material 
injury or not? 

Mr. Kenna. No; they have no published or public criterion, and 
I do not think they mean material, necessarily, Mr. Mills, and I am 
sure they do not pay any attention to this. 

Mr. Mrrts. Well, if they did look to material injury, how could 
you, as the enforcement officer in the Treasury, know whether, when 
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you imposed antidumping penalties, you were acting in accordance 
with GATT or not? 

Mr. Kenpvanu. Well, you see, the Antidumping Act antedated the 
United States adherence to GATT and the multilateral treaties in 
connection with it. We are not bound by that particular provision. 

Mr. Mixts. Well, we say, in GATT, that we agree not to impose 
antidumping penalties except in the case of material injury, do we 
not ¢ 

Mr. Kenpauu. We are not bound by that. 

Mr. Minis. Pardon? 

Mr. Kenpauu. We are not bound by that. 

Mr. Mitus. We are not? 

Mr. Kenna. No. 


Mr. Mitxs. Well, if we are not bound by that, are we bound by any 


other provisions of GATT, then? I do not understand your rea- 
soning. 


Mr. Kenpauu. This was one of the provisions of GATT that we 
reserved. 

Mr. Minus. We are not, then, bound by that particular language. 

Mr. Curtis. We did not get away from that, like we did on the 
agricultural provision, did we? 

Mr. Mixts. I did not think so. 

Mr. Kenvaui. Our understanding and our position is that we are 
not bound by it, Mr. Mills. And we will get you the technical in- 
formation in connection with the protocol, and so forth, and put it 
in the record. 

Mr. Miuts. I would like to have that in the record, Mr. Chairman. 

The Cuamman. Without objection, it will be included in the rec- 
ord. 


(The material referred to follows :) 


CONSISTENCY OF ANTIDUMPING LEGISLATION WitH GENERAL AGREEMENT 
ON TARIFFS AND TRADE 


The question has been raised whether the existing antidumping legislation is 
consistent with the General Agreement on Tariffs and Trade, article VI of which 
relates to antidumping duties. There are 1 or 2 differences in wording between 
the general agreement and the present law which make it unclear whether, 
under certain possible situations, the application of the law would or would 
not be consistent with the provisions of article VI. For instance, the law 
provides for action where there is “injury,” whereas the general agreement per- 
mits action where there is “material injury.’ However, any action under 
existing law inconsistent with article VI which might result from such differ- 
ences in wording would be permissible under the protocol of provisional appli- 
eation of the general agreement, which permits action inconsistent with part 
2 (including art. VI) to carry out mandatory legisaltion of the United States 
existing on October 30, 1947. 

The question might also be raised whether an amendment eliminating the re- 
quirement that home-consumption sales must be freely offered and making other 
changes in definitions such as recommended in the administration bills, H. R. 
6006 and H. R. 6007, would be inconsistent with the general agreement. Such 
changes would be considered procedural and not substantive, and, therefore, not 
inconsistent with the general agreement. 

I am advised that the Department of State, which is ,of course, far more 
familiar with the general agreement than is the Treasury, believes that the above 
two answers, and the answer given below to Mr. Mills’ further question about 
doing away with the injury requirement, are correct. 


Mr. Miizs. I had thought we were bound by it, and I am interested 
in the material you submit. 
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Mr. Kenpau. It has been our understanding right along that we 
are not, but I cannot cite you chapter and verse. 

Mr. Mus. It was my belief that we had not obtained a waiver as 
to that particular provision. 

Mr. Kenpauz. The reason for not having “injury” defined is exactly 
that which I gave you this morning, and that is that we do not think 
the tribunal should be tied down to language. 

Mr. Miuus. The committee, then, need ae no fear that anything 
contained in the Treasury proposal might be contrary to any of our 
commitments under the ry agreement ¢ 

Mr. Kenpau. I suppost the way to put that—and this will have to 
be dependent on the detail that I find for you—is that we might, if 
we had some very radical changes in the Antidumping Act. But this 
is the Antidumping Act of 1921, as amended. And the Amendments 
are not radical. 

Mr. Mirus. The amendments are not retroactive, of course, but, if 
you feel that what is suggested by the Treasury is in accordance with 
GATT and not contrary to GATT, then we need not be concerned 
about violating GATT in the enactment of the Treasury proposal. 
But now I come to the question of whether or not some of the other 
suggestions which will be made to the committee during the course of 
the hearings may, in your opinnion, put us in a position of being con- 
trary to GATT. 

For example, it will be suggested by some, I understand, that we 
eliminate the injury test entirely and impose antidumping penalties 
merely upon a showing of a sale at Jess than fair value. Now, would 
that be in violation of GATT ? 

Mr. Kenna. I think the best thing for us to do on this, Mr. Mills, 
is to prepare a very careful statement in that connection and insert 
it in the record, if the chairman will so permit. 

The CHarrman. Without objection, it is so ordered. 

(The material referred to follows :) 


CONSISTENCY OF ANTIDUMPING LEGISLATION WITH GENERAL AGREEMENT ON TARIFFS 
AND TRADE 


The question has been asked whether an amendment to the Antidumping Act 
eliminating the requirement of injury would be inconsistent with the general 
agreement. Such an amendment would be clearly inconsistent with article VI. 
Since it would be legislation enacted after October 30, 1947, the protocol of pro- 
visional application would not permit action under it, and consequently, action 
taken under the amendment in cases in which there was no injury would con- 
flict with the obligations of the United States under article VI. 

Mr. Mius. Mr. Chairman, I am interested that the statement cover 
the following matters. I want to know what it is we can do in the way 
of eras the antidumping law without acting contrary to the pro- 
visions of GATT, and what things are being suggested in the way of 
amendment that would be contrary to our obligations under GATT. 
I just want to know what we can do and what we cannot do within 
that agreement. Because if we go beyond it, it is necessary to go to 
the GATT contracting parties and ask for a waiver. 

Mr. Kenpatt. I understand that, and we will prepare such a memo- 
randum and try to answer the question. 

The Cuarrman. Mr. Curtis of Missouri will inquire. 

Mr. Muus. I think, Mr. Kendall, it would be helpful if we could 
have that information by the time we go into executive session, and not 
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wait for this record, because it might not come to us in time for it to 
be useful to us in executive session. 

Mr. Curtis. It is my understanding that there is an appeal when 
the decision is against the importer and an antidumping duty is im- 
posed upon an import, but there is no appeal when the decision is 

against the domestic producer, 

“Mr. Kenpaut, There is no appeal either way. None is provided 
for. 

Mr. Curtis. Let us stop there. I thought there was an appeal from 
this one factor—the amount of antidumping duty imposed. 

Mr. Kenpatu. On duties only. 

Mr. Curtis. Well, you see, if you impose the duty, that is a deci- 
sion against the importer. And of course how much that amounts to 
opens up this whole question of whether there has been injury, and 
the question of what the fair value is, and so forth. So that amounts 
to an appeal, I submit. 

Mr. anos It does not necessarily, And I think—that is what 
I was getting at—that I may have been guilty in not understanding 
the questions this morning and perhaps giving an answer which was 
not entirely responsive to the question as asked. 

There is a review of the duty, but there is not a broad review. And 
you are correct in your statement that there is no appeal as far as 
the domestic fellow is concerned, and that there is an appeal insofar 
as the duty is concerned for the importer. But that is as far as his 
appeal goes. It does not open up the whole thing. 

Mr. Curtis. W ell, of course, but it does open up if it is a question 
of how much the duty should be. It certainly h hes to open up the 
question of fair value and what it is, does it not? 

Mr. Kenpauu. Mr. Curtis, it is only the amount of the duty. It is 
only the amount of the duty, but not whether or not the finding 
should be made. 

Mr. Curtis. But the amount of the duty is dependent upon the 
fair value. That is the basis of making the amount, is it not? Or 
how do you determine the amount ? 

Mr. Kenpaty, The amount of the duty is determined presently on 
the difference between what. is called foreign export value and the 
amount for which it is sold to the United States. That is one of the 
things we are trying to change, you recognize. 

Mr. Curtis. Yes, Well, what I am really getting at is going back 
to your original presentation of why you feel that there should be 
wide discretion in the Treasury and the Tariff Commission in inter- 
preting what is fair value and what is injury. And you compared, 
and I thought it was a very apt comparison, to our common-law 
definitions of negligence, which of course have to be left broad in 
order to apply them to changing circumstances. But I like to carry 
the comparison right on through. In common law we have decisions, 
court decisions, and they are printed, and they are made available 
to other people who might come in and have to deal with those same 
definitions. And yet from the interrogation of the other members 
of the committee, it is quite obvious that there are no decisions that 
are written, and there is no way of developing a common law in this 
area of fair value or injury. 

Now, that is why this thing, in my judgment, becomes quite im- 
portant, and I was happy to hear you say that you were going to 
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review the possibility of going in and possibly recommending that 
there be reports of the findings and positbhy=iT hope in some detail— 
the findings and the basis upon which you reach these decisions. 

The reason for bringing out this point on appeal is this: That I 
think both sides should be in a position of appealing from these find- 
ings, and if only one side is we don’t have equal justice. 

Mr. Kenpatt. Could I back up just a minute? We are not asking 
for broad discretion as far as the Secretary of the Treasury is con- 
cerned on a finding of sales at less than fair value. That we are not 
asking for broad discretion about. We are talking about arithmetic 
now. 

Mr. Curtis. I want to interpose. I know you have said you are 
talking about arithmetic, but I submit that you are talking about a 
great deal more than arithmetic. You are talking about some pretty 
general decisions, like whether or not a product is similar. That is not 
arithmetic; that is a matter of a very difficult question of judgment. 
It is also a question of judgment of what economic differentials you 
put in there that permit you to subtract or add ot the f. 0. b. foreign 
factory. So there are a lot of matters of substantive judgment that 
go way beyond arithmetic that enter into the Treasury decision. Is 
that not true? 

Mr. Kenpatr. No. I do not agree with that. There are in some 
instances, of course, when you get away from the usual case. As to 
the usual case, I have no idea what percent: ige of cases, but by far the 
most are mere subtraction. That is all. And we are not asking for 
broad discretion. We are not asking for anymore than we say we 
are asking for as far as the Secretary of the Treasury is concerned. 

I would like to reemphasize that we believe very firmly that there 
should be broad use of the words “injury” and “industry” insofar as 
the Tariff Commission is concerned. ‘That is merely because I wanted 
to be sure that you and I were not having any misunderstanding 
about that. 

Mr. Curtis. Of course, my own personal view is that in these mat- 
ters you have to have discretion, which I see no objection to, providing 
you do provide the information as to your findings and how you reach 
them. And I would say the same thing applies to injury. 

Now, I have just one other question: Y ou have eliminated in your 
proposal here the term that has been in the act before, of “freely 
offered,” and I just read your explanation, but it seems to me that the 
elimination of the term ‘ ‘freely offered” throughout this bill is going 
to change it, change your definition or your findings, in a material 
way. 

Now, your argument is that it will not. Am I correct ? 

Mr. Kena. That could make quite a substantial change, because 
of the cartels. I refer you to the answer that I gave to Mr. Reed’s 
question. 

We are taking full account of the fact that it is a usual thing to have 
restricted sales abroad, and we would like very much—and this is 
what we are asking for in one of the amendments—to be able to proceed 
where the sales should even be restricted, for a determination of 
whether or not we use the domestic country of origin or we use third. 
country prices. 

Mr. Curtis. You think that the elimination of the term “freelv 
offered” will tighten up this provision against what we would ealh— 
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Mr. Kenpatu. Sure. It prevents the sophisticated people overseas 
from avoiding the full dumping duty. That is what it is aimed to do. 

Mr. Curtis. Thank you. 

That is all, Mr. Chairman. 

The Cuamman. Mr. Eberharter will inquire again. 

Mr. Esernarrer. I fail to find any provision in either the original 
act or these amendments proposed which provides for a review of the 
findings of the Treasury and the Tariff Commission, Mr. Kendall. 

Mr. Kenpauy. That is correct. 

Mr. Eseruarrer. There is nothing in here that provides for such 
a review / 

Mr. Kenpat. That is right. 

Mr. Evernarrer. That is what I thought. That is one of the objec- 
tions that some people have to the measure, 

Do you know of any case where in the past it has been found that 
there has been dumping, but you were unable to assess a penalty! I 
think you mentioned in your testimony this morning that it is this 
kind of situation that your proposal is designed to correct. 

Mr. Kenpauu. It was in the written portion, and I am sure I recall. 

Mr. Esernartrer. Do you know of any case of that kind that has 
ever happened / 

Mr. Kenpatu. No; there are none in the past. There are several 
cases pending which the Customs’ people tell me could oceur. 

Mr. Esernarrer. In other words, you may find dumping as an 
actual fact, but the present law does not prov ride for a penalty ? 

Mr. KENDAL L. Yes, sir. 

Mr. Exseruarrer. Could you give us some details as to those cases? 
Would you want to supply that for the record ? 

Mr. Kenpaty. I would dislike to get into pending cases. There 
are several pending cases, and I would like to think about it. If we 
“an, we will supply them. 

Mr. Exrruarrer. Just one more question. 

You said this morning, I think, that withholding of appraisement 


is a very serious deterrent to the importer and the overseas shipper. 
Do you remember saying that ? 


Mr. Kenpauu. Yes. 

Mr, Exseruarrer. And yet in about 90 percent of the cases you found 
that there was no dumping; the Treasury found that there was no 
dumping. Do you think it is wise to have this provision of law and 
a serious penalty it implies when you find that in 9 percent of the 

vases there was no dumping ? 

Mr. Kenpauti. Yes; I think it is perfectly fair to do it, Mr. Eber- 
harter. In the first place, there would be no possible way of pro- 
tecting American industry against it if you did not have the with- 
holding provisions. 

First, where you have an indication of sales of less than fair value, 
and a strong indication of dumping price, and you could not withhold 
the final valuation, it would be sort of like a policeman without his 
nightstick. 

Mr. Esernarrer. At the same time you are assessing, as you said, 
a very serious penalty against somebody, because there was a com- 
plaint issued, or a thought that they might be guilty, and yet in 90 
percent of the cases you find they are not guilty. Doesn’t that involve 
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serious discrimination against 90 percent of the cases where no guilt 
was involved in order to catch the 10 percent. 

Mr. Kenpauy. Perhaps I should say what withholding is, again. 
Withholding is only this: that the final amount of dumping duty, if 
any, is not determined until there has been a finding of sales of less 
than fair value, plus the injury, and during that interim, the final 
amount which the importer owes in duties, not talking about the regu- 
lar duty, but talking about dumping duty, is not determinable. That 
is not determined. 

Mr. Exernarrer. It may take long enough for the decision to be 
made and the fact to be discovered, and in the meantime the importer 
does not know what his liabilities might be. 

Mr. Kenna. He may have to make allowances for things he does 
not know about. That is right. 

Mr. Exsernarrer. It is very serious. It seems to me you put too 
much of a burden there on the importer. 

Mr. Kenpat. It is designed to be serious enough to be a deterrent. 

Mr. Experuarter. Well, when you find that 90 percent of the cases 
were not guilty, it seems to me there is something wrong with the ad- 
ministration of the law. When your final findings overrule your 
withholding of appraisal in 90 percent of the cases, it seems to me 
either too many complaints are coming in or the customs’ officers are 
finding things they should not find, if they are not borne out by facts 
later on. 

Mr. Kenpaux. Of course, we do not withhold in every case. We 
would withhold when we get clear indication of a price differential. 

Mr. Exermartrer. Yes, but even in those cases where you do with- 
hold, in 90 percent, the final determination was against the original 
suspicion; is that correct ? 

Mr. Kenpatu. That is correct. 

Mr. Exsernarter. It seems to me there is something wrong there 
somewhere. Either your findings were wrong in the last place or 
your action taken in the first place was wrong. 

Mr. Kenpatu. It is very much like the usual complaint in any 
criminal case. 

Mr. Exsernarter. Well, if 90 percent of the criminal cases brought 
to court were finally freed, you would say there was something the 
matter with the bringing of the indictment in the first place, or there 
was something the matter with the findings of fact, one or the other; 
would you not? 

Mr. Kenpatu. I am not too sure. 

Mr. Epernarter. Oh, sure. Ninety percent? My goodness! 

The Cuarrman. Are there any further questions? 

Mr. Exernarrer. He has not answered the question yet. 

Mr. Kenpauu. I did not mean to leave the question unanswered, 
Mr. Eberharter. What did you ask ? 

Mr. Esernarter. If 90 percent of those charged were freed, in crim- 
inal cases, would you not say either that there was something the mat- 
ter with the final adjudication or there was something the matter with 
the bringing of the charge in the first place ? 

Mr. Kenpatu. Well, I don’t think so. 

Mr. Esernarter. You don’t. 

The Cuareman. Allright. Mr. Reed will inquire. 
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Mr. Reep. I just wanted to ask you this question : 

As I understand it, some years ago they placed the emphasis on the 
difference between the cost of production here and abroad. 

Has it not been true that it has always been very difficult to deter- 
mine the situation as to the cost of merchandise here and abroad ¢ 

Mr. Kenpauu. The answer is “Yes” and that is why we try not to 
use it, if possible. 

Mr. Reep. In closing, I just want to compliment you for the fine 
statement which you have made, and the frankness with which you 
have answer the questions directed to you. 

Mr. Kenpatyu. Thank you, Mr. Reed. 

I would like to say this: It is a little unusual, I recognize, but the 
Treasury Department was asked to investigate the Antidumping Act 
of 1921, as amended, and we put in a good deal of time, as you will 
recognize, particularly these gentlemen here with me, in as full and 
impartial and careful an investigation of the facts, and what should 
be done about the facts, as possible. 

We have felt all along that we are an agent or an arm, almost, of 
this committee, and of the Congress itself, in trying to ascertain what 
are the facts and what should be done about them to bring about the 
wisest, from both aspects, administration of an antidumping pro- 
cedure. 

We could not be more pleased than to have had all of the sugges- 
tions which we have had from various American industries and from 
importers, and that part of it has been of a great of satisfaction to us. 

What I would like to leave with you for your thinking is this: that 
we have approached this thing from the standpoint of realistic busi- 
ness judgment, balancing, on the one hand, the American industry, 
and on the other, American trade, for as long a period in the future 
as we could possibly do. 

As I said at the outset, we have not sought to cut down the middle 
of the road, but to cut a broad swath on either side, so that as economic 
thinking from time to time changes, and there is a swing of the pendu- 
Jum, this statute, we hope, will be able to cope with the exigencies of 
the times. 

Now, there is just one thing that I would like to make quite clear. 
I am sure that in answer to one of Mr. Eberharter’s questions this 
morning about review by courts, I did not give the answer which I 
would have given had I fully understood the question, and I would 
like your permission, Mr. Chairman, and that. of the committee, to 
write a letter and thoroughly answer it if I find that the answer is not 
correct. 

The CuarrmMan. Without objection, you may do that. 

We again thank you for your appearance, and the helpful infor- 
mation you have given the committee. 

Mr. Kenpauti. Thank you very much, Mr. Chairman. 

(The letter above referred to and a supplementary letter follow :) 


TREASURY DEPARTMENT, 


Washington, August 2, 1957. 
Hon. JERE Cooper, 


House of Representatives, 
Washington, D.C. 


Dear Mr. Cooper: At the conclusion of my July 29, 1957, testimony before your 
committee dealing with amendments to the Antidumping Act I asked and was 


97539—57——-7 
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given permission to write a letter relative to a question which had been asked, 
immediately after the conclusion of my opening statement, by Mr. Eberharter, 
dealing with court review of dumping cases. 

In reviewing the transcript I find that a rather full answer on the general 
subject of court review was in fact given by me later in the day in response to 
questions asked by Mr. Curtis, and that it was made clear that the law does 
not provide for judicial review of injury determinations. This should be con- 
sidered my definitive answer to Mr. Bberharter’s question. 

I am sure you are aware of the fact that the Treasury Department believes 
that an effective antidumping law should not include any provision for court 
review of injury determinations. 

Sincerely yours, 
Davip W. KENDALL, 
Assistant Secretary of the Treasury. 


TREASURY DEPARTMENT, 
Washington, August 2, 1957. 
Hon. JERE Cooper, 
House of Representatives, 
Washington, D. C. 


Dear Mr. Cooper: I have given further consideration to the question raised 
by Mr. Eberharter as to what pending cases involve sales at a dumping price 
but the present law does not provide a penalty. 

There are cases now pending in which it seems quite likely that we shall find 
sales at less than fair value, fair value being based on home consumption prices, 
but in which it also seems quite likely that foreign market value must be based 
on third country prices. Should we proceed to a determination of sales at less 
than fair value, and should the Tariff Commission determine there is injury, we 
would have to measure dumping duties by the difference between third country 
price and price to the United States, and it seems quite possible that we would 
be unable to assess any dumping duties, because third country prices are not 
higher than price to the United States, though the home consumption prices are. 

I do not believe it would be wise, however, to name the product or products 
involved, because these are pending, and as yet undecided, cases. 

Sincerely yours, 
Davit W. KENDALL, 
Assistant Secretary of the Treasury. 

The CuHatrmMan. I understand that the last witness appearing on 
the list, Mr. A.W. Horton, must go back to California this afternoon, 
and would appreciate it if he could be called next. 

Is there any objection on the part of those listed ahead of him? 

The Chair hears none. Is Mr. Horton present? 

All right. Come forward, please. We can make an exception for 
you, and we hope you will cooperate with us now. How long do you 
think you will need for your statement? 


STATEMENT OF A. W. HORTON, OF A. W. HORTON & CO., IMPORTERS, 
LOS ANGELES, CALIF. 


Mr. Horton. Not over 30 minutes, I think. 

The CHarrMAn. You cannot have over 30 minutes. I was hoping 
you could get along on about half that. 

Mr. Horron. I think I have something rather important to say. 

The Cuatrman. I think all the witnesses have something important 
to say, and in fairness to those who have yielded to you, you will be 
considerate of them if you make your statement as brief as possible. 

Mr. Horton. My name is A. W. Horton. I am owner of an import 
company, A. W. Horton & Co., Los Angeles. 

The CuHarrman. The members of the committee have requested to 
know how much time you want to ask for. 
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Mr. Horron. Will 20 minutes be all right ? 

The Cuatrman. All right. You are recognized for 20 minutes. 

Mr. Horron. Thank you, sir. 

I am not a lawyer or a Government man. I am just a businessman 
who has had the unfortunate experience of actual application of the 
Antidumping Act against me. 

I do not have a prepared statement, because I was abroad on a busi- 
ness trip at the time this hearing was scheduled, and I came back 
especially for it, and only arrived in Washington Saturday, but I 
believe I can do better just talking right from the heart, because I 
have had actual experience with the act. 

Now, as you know, the act is very loosely written. “Injury” is not 
defined. “Industry” is not defined. There are no tests set up for 
these things, so it is strictly a matter of how the Treasury Department 
and the Tariff Commission choose to interpret it. 

I was an importer of cast iron soil pipe from England until a 
charge of dumping was raised against us, and during the latter part 
of—now, these dates I am going to give you are important—during 
late 1954 and 1955, from time to time, I received telephone calls from 
the customs’ appraiser in Los Angeles, asking questions about dis- 
counts, commissions, and various questions regarding the soil pipe. 
This was nothing unusual, because it was very often ion in the mat- 
ter of appraising merchandise where and ad valorem duty is going to 
be assessed, so I thought it was just routine questions. 

Then, in June of 1955, I vudleaty got word from our British sup- 
pliers in London that a dumping investigation was being made in 
England. That was the first 1 knew that any charge of dumping had 
been made against us. I tried to find out information about it from 
Customs in Los Angeles, from the man who had been calling and 
making appraisements, asking questions about the values, and I was 
told that this information was not available to me. 

Finally, in a rather surreptitious manner, I was able, through my 
customs broker, to find out informally behind the scenes that some- 
thing was in the wind. Exactly what, I did not know. But I did 
learn that there was a complaint of dumping filed during August of 
1954. This was June. 

So 10 months went by, an investigation had been going on but we 
had never been advised. 

In addition to that, under the dumping law, if dumping is found, 
the importations which you made are applicable 4 months or 120 
days prior to the complaint. 

So take that 10 months we did not know about it, plus the 4 months 
retroactive feature, and we had been going on innocently importing 
this pipe for 14 months, unaware that a dumping charge had been 
made. 

Meanwhile, I was invited by the United States Department of Com- 
merce to go on a trade mission for them to Europe, and to explain to 
some of the people over there about our liberal and progressive for- 
eign-trade policies, to build good will, and so forth. 

In the meantime, while I am away, I get a cable from the office saying 
they have a notice from the Treasury Department, dated late July 
1955, that they find that sales had been made at less than fair value, 
and the case is being referred to the Tariff Commission for determina- 
tion of injury. I was already abroad. Meanwhile, it was arranged 
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for Mr. Barnhard, my attorney, to handle the matter. A hearing was 
scheduled by the Tariff Commission to take place on a Friday ; remem- 
ber that, Friday, October 21, 1955. It was not considered necessary 
for me to come back, by our attorneys, because, No. 1, we knew that we 
were not doing any real dumping in the ugly sense of the word, because 
we were buying pipe at a price which enabled us to undersell domestic 
pipe only by roughly 5 percent, and you can’t sell material competi- 
tively unless you give them a reason to buy it. They do not just buy 
it because you have a nice face. A price-saving isareason. That was 
around 5 percent. So we didn’t feel we were dumping. 

The second reason was that the total imports made, not only by my 
firm but by a competitor as well, the total of our combined imports in 
terms of domestic production was less than four-tenths of 1 percent. 

Well, we knew from reading the history of dumping cases in the past 
that such a smal] amount could not possibly be considered as dumping. 
Usually anything, say, under 1 percent or so was just more or less 
automatically thrown out in a diplomatic way. 

But the day of the hearing came along, and it was held. No. 1, only 
1 day was allowed for this hearing. If was not such a simple case, but 
only 1 day was allowed for the hearing. Toward the latter part of 
the afternoon we were told by the Chairman of the Tariff Commission, 
“Hurry up. We want to get through this case today.” That was on 
a Friday. . 

On Wednesday the notice was published that dumping was found 
and penalties would be assessed. Four-tenths of 1 percent was the 
amount. 

But in the whole history of the Antidumping Act, everyone had al- 
ways considered that an industry within the meaning of the act, while 
it was not defined, meant an industry nationwide. In this case they 
did not consider it on a national basis. They completely changed 
their conception. 

While there are 50 or more soil-pipe manufacturers in the United 
States, they ruled that the small segment of 6 manufacturers only in 
the Los Angeles area constituted an industry within the meaning of 
the act. 

Apparently—and I say apparently for a reason—they used this as a 
basis of saying there was dumping. But even if you used this concep- 
tion of the segmentation of industry, still our total imports during 
the year previous was less than 3 percent of the California production. 
In addition, the California producers each year had increased their 
volume, they had increased their profits, their sales, and no one had 
laid off anybody. 

To make it still worse, the Treasury or Tariff Commission, under 
the act, is not required to show you any evidence used against you. 
We were not able to find out, after the hearing, on what line of reason- 
ing they convicted us, if we use that term. We tried but we could 
not find out. 

So in the beginning, 10 months go by, and the information is not 
available to us. During the trial we are told to hurry up, during the 
hearing we are told that. After it is over, we can get no information 
on what is ruled about us. So information can be given by the oppo- 
sition to the Tariff Commission or Treasury, which may be either false 
or it could be half-truths, and they can use that against us. Yet we 
have no opportunity to look at that information and refute it. 
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To give you an example of how half-truths can distort anything 
yourself, at a distance this graph will not mean much but it was a 
graph which was, we think, given to the Tariff Commission, showing 
the increase in British imports. But using the same scale, they do 
not tell you that, whereas maybe our graph went up 1 inch, the Los 
Angeles producers went up 10 inches. 

Here they use another graph to show we went up, this being on 
national scale. Where we went up a couple of inches if you use the 
same graph, industrywide, it went up 61 feet. Sometimes, if you’re 
not good at figures, you don’t analyze those things. 

We have no opportunity because the laws of evidence do not have 
to be followed. 

Another item is this: The party who filed the complaint of dumping 
was never disclosed to us before the hearing, the one who filed the 
charge. I figured it was one of the large iron foundries who did not 
like the competition. But when I got back after my trade mission, 
where I had been spending my time free for Uncle Sam to explain our 
trade policies, and I got hit with this when I got back, Mr. Barnhard 
gave me the testimony and I read the testimony. I saw who the party 
was who filed the complaint. I had never heard of the name. They 
were not legitimate soil-pipe manufacturers at all. 

But in looking over his history, I found out that during the past 
several years, on two occasions when material was very short and 
prices were very high, and you could sell material for whatever you 
wanted to ask, he temporarily went into the soil-pipe manufacturing 
business. Not only that, but twice during his business career he had 
been bankrupt. One time he went bankrupt in Phoexnix, Ariz., and 
he blamed it on cheap British imported pipe. In the first place, you 
just could not ship British pipe inland that far; the freight would be 
too high, and in the second place during the period he went bankrupt 
that was before British imports ever started coming in. 

On this whole question of dumping, importers are used as scape- 
goats for many things. 

Mr. Eberharter, when you were talking a while ago about 90 percent 
of the cases being found not valid, that is not quite correct. It is 96 
percent. During the last 20 years, there have been roughly 200 com- 
plaints filed and there have only been roughly 200 complaints filed 
and there have only been 8 found to be dumping, 1 of them being ours, 
which we do not think was dumping at all. 

This is what can happen. Let us carry this further. Thanks to 
a good attorney I have here, finally we are attacking this thing on 
broad constitutional grounds, because the act does not give us any 
right of appeal. A Communist card-carrying member, or a criminal, 
has the opportunity for his day in court and to be heard. But as an 
importer under that Antidumping Act, we have no right to that, no 
matter what the injury. We have no right to be heard at all. I do not 
think that is very just. 

Mr. Enernarter. How about the secrecy part? 

Mr. Horton. That is right. A murderer has a chance to see the 
evidence against him and refute it if it is false. We do not. 

I say that this act, the way it is written now, is wrong for those 
reasons. Dumping, real dumping, in the ugly sense of the word, is 
wrong, and it ought to be prevented. Sometimes people are con- 
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cerned with the enforcement of the act because they do not find dump- 
ing often enough. But, gentlemen, if you stop and think about it, 
there should very rarely ever be a case of dumping. Why do I say 
that? For this reason: If I am a businessman running a factory and 
making goods, I do not go out and give my goods away cheap for 
nothing. You sell it for the best price you can get. It just does not 
re sense for anybody just to dump them on the market, just for 
nothing. 

The origin of this Dumping Act, and we can go back to that and it 
will clear the air a little bit, is this: Prior to World War I, this coun- 
try had a very small chemical and dyestuff industry. Most of our 
chemicals and dyes came from Germany, from the big I. G. Farben 
Industry Trust. During World War I, when we were fighting Ger- 
many, of course, they were out of the market, and during that time, 
chemical factories like Du Pont and so forth learned to make these 
products. 

By the time the war was over 4 years later, American factories were 
supplying the market. When the smoke was blown away, the Ger- 
mans did not like losing this great American market. 

So they set about to devise a plan whereby they would flood this 
country with chemicals and dyes at about half of their cost, and drive 
Du Pont and the American companies out of business. 

Then when this happened, they intended to take over the market 
again, increase the prices to recoup their losses, and take it back again. 
That 1s what the dumping law was passed to prevent. 

Today that is not the way it is being used always. We have the 
experience to show that. In my case, I have been out of business 2 
years. It has cost me thousands of dollars in legal fees. Even if 
eventually we are able to win finally, in the Supreme Court or some- 
where, even if we win we still lose. If it takes us another year, that 
means for 3 years we have lost this business. In the meantime, we 
have lost our customers. We have let the salesmen go who handle 
the material. 

Meanwhile, the mill will probably change to some other market. 
You do not turn business on like water out of a faucet. It takes organ- 
ization and time. A complaint by someone who was not even legiti- 
mately in the business, and which was not justified, has licked us. 

What do we do? Prevent real dumping; yes. But I believe it is 
important that it is not just a matter of arithmetic. Real dumping is 
when they put goods in here at unreasonably low prices. But when 
you put goods in here at a price level which is the most you can get for 
the goods, that is not dumping at all. 

Let me give you one step more about fair price. 

We are now beginning to receive our invoices from customers for 
that dumping duty. They are being based on figures I never heard of 
before. I just learned yesterday from Mr. Barnhard that they are not 
being based on the home market price in England, the difference be- 
tween what we paid and the home market a They are being based 
on the highest price that this pipe was sold to any third country, and 


it happens to be Malaya. In Malaya, you have a small country, prob- 
ably not in very large usage, probably no soil-pipe manufacturers 
there, probably no competition, so they can get the | 

traffic will bear. 


1ighest prices the 
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Also, it is to a sterling market. It is hard currency. They always 
can get more money. That is how we are being penalized. 

I think the action should be changed. It should define industry. 
You can take 6 industries in 1 city as an industry. You can go a 
step further and take one small, inefficient producer. That is the 
next step. It should give some yardstick by which to measure injury. 
I submit that where less than fourth-tenths of 1 percent is brought in, 
industry is not injured to any degree that is important. If you want 
to make it so difficult to sade that you cut off our imports, you ma 
benefit some people, some manufacturers, who do not like the competi- 
tion, but you will hurt others. People cannot buy goods from us un- 
less we buy goods from them and they have some means to earn the 
wherewithal with which to pay. 

I think that an importer who is a forgotten man under the Anti- 
dumping Act of 1921 is at least entitled to his day in court the same 
as a common criminal. 

Thank you. That is my statement. 

The CHatrman. Does that complete your statement, Mr. Horton? 

Mr. Horton. Yes, sir. 

The CuHarrman. We thank you very much for your statement and 
the information given the committee. 

Are there any questions ? 

Mr. JenKrns. I would like to have him receive permission to extend 
his remarks, if he would like to, since he might have something more 
to say. 

The Cuarrman. Your time is not quite up, if you have anything 
more to tell us. 

Mr. Horton. Does anybody have any questions? I get going and 
I get mad. This thing has almost bankrupted me. If I do not win 
the case, I may eventually have to give up my business entirely. I 
know what experience this is under this act. Nobody else appearing 
here today has probably had this experience. 

Mr. Exernarrer. I[ take it you are against dumping ? 

Mr. Horton. I am against dumping; real dumping. 

Mr. Esernartrer. You are strongly against dumping, but you did 
not receive what you considered a fair deal in that case ? 

Mr. Horton. That is correct. 

Mr. Esernarter. All you want is some review, some opportunity to 
properly present the issues and all the facts and evidence to be con- 
sidered, and then a fair judgment ¢ 

Mr. Horton. And a chance to see what your accusers present 
against you and refute them if you believe they are not correct or do 
not present the picture fully. 

Mr. Esernarter. Mr. Horton, are you a member of the Antidump- 
ing Committee ? 

Mr. Horton. I am president of it. 

Mr. Esvernarter. Of the antidumping committee ? 

Mr. Horron. Yes, sir. 

Mr. Esernarrter. Then you do not like the proposition presented to 
us by the Treasury Department ? 

Mr. Horron. No, sir; I don’t. 

Mr. Exserwarrer. You do not think it would bring about, as they 
say in the bill, speed and efficiency in the enforcement of the act? 
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Mr. Horton. I do not quite know how to answer your question ex- 
cept in this way: You were questioning the Secretary of the Treasury 
a while ago about the matter of 90 percent being found not guilty. 
Actually, there are 96 percent found not guilty. It is a pretty severe 
penalty for that 96 percent to have to answer for the other 4. 

But I say this: I think there is too much—I should not use the 
word “hullabaloo,” but I think that is not a bad word—about this 
dumping. If we really distinguish what dumping is, and if it is the 
intention of Congress to prevent dumping within the ugly sense of 
the word, I believe it should be spelled out, and not penalize business 
where you have to give some price differential to get a reasonable 
share of the market. 

That is all. 

Mr. Eperuarrer. Thank you very much. 

Mr. Mason. Mr. Chairman ? 

The Cuarrman. Mr. Mason, of Illinois, will inquire. 

Mr. Mason. Your testimony, sir, is all to prove the fact that there 
has been a great deal of poor administration of the dumping law? 

Mr. Horton. Yes, sir; it is. 

The Cuarrman. Are there any other questions ? 

If not, we thank you for your appearance and the very helpful in- 
formation you have given the committee. 

Mr. Horron. Thank you, Mr. Chairman. 

The Cuamman. Thank you. 

The next witness is Mr. James D. Williams, on behalf of the 
American Bar Association. 


STATEMENT OF JAMES D. WILLIAMS, JR., REPRESENTING THE 
AMERICAN BAR ASSOCIATION 


Mr. Witt1ams. I appreciate the opportunity of being heard, Mr. 
Chairman. I will take 5 minutes. 

The Cuarrman. We are delighted to have you. You are recog- 
nized. 

Please give your name, address, and the capacity in which you 
appear. 

Mr. Witu1ams. Mr. Chairman, my name is James D. Williams, Jr., 
an attorney with offices at 734 15th Street NW., Washington, D. C., 
representing the American Bar Association. 

It was originally planned that Mr. J. Bradley Colburn, chairman of 
the Standing Committee on Customs law of the American Bar Associ- 
ation, would be here today to discuss with you the recommendations of 
the association on the subject of amendments to the Antidumping Act. 
I regret, however, that the necessity of participating in the American 
Bar Associaion meetings in London, currently in progress, has made it 
impossible for Mr. Colburn to testify. 

I have therefore been asked merely to deliver to you copies of the 
report regarding the Antidumping Act presented by the customs com- 
mittee at the midyear meeting of the American Bar Association at 
Chicago in February 1957. The report was thereupon approved by 
the board of governors and the house of delegates, in the precise form 
in which I deliver it to you today. I ask that this report be printed in 
the hearings at this point. 
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The CuatrMan. Without objection, it is so ordered. 
(The document referred to follows: 


AMERICAN BAR ASSOCIATION REPORT OF THE STANDING COMMITTEE ON CUSTOMS 
LAW APPROVED BY THE BOARD OF GOVERNORS AND HOUSE OF DELEGATES AT THE 
MIDYEAR MEETING IN CHICAGO, FEBRUARY 1957 


RECOM MENDATIONS 


The committee requests authority to propose and support the following rec- 
ommended amendments to the Antidumping Act of 1921, as amended (19 U. 8. C. A. 
section 160 et seq.) by brief and by personal appearance in the name of the 
American Bar Association before the Committee on Ways and Means, House of 
Representatives and Committee on Finance, United States Senate, in connection 
with any legislation which may be considered by the 85th Congress to amend said 
statute: 

1. Amend title 19, United States Code Annotated, section 160 (a) by adding at 

the end thereof the following : 
“Provided, That in the course of any investigation or inquiry by the Secretary 
of the Treasury or the Tariff Commission hereunder, and prior to any determi- 
nation by either, public hearings shall be held preceded by adequate public notice, 
at which all parties interested shall be given reasonable opportunity to be pres- 
ent, to produce evidence and be heard.” 

2. That title 19, United States Code Annotated, section 160 (a) as amended, 
be further amended by adding at the end thereof the following : 

“The testimony in every investigation conducted hereunder by the Tariff 
Commission shall be reduced to writing and a transcript thereof with the find- 
ings and recommendation of the Commission shall be the official record of the 
proceedings and findings in the case. Said findings and recommendation of the 
Commission shall include a full statement of the basis thereof and reasons there- 
for, and shall immediately be made public.” 

3. That title 19 United States Code Annotated, section 160 (b) be amended by 
adding at the end thereof the following: 


“Provided, That adequate public notice shall be given for authorization to 
withhold appraisement reports hereunder, including in such notice the specific 
date on which a question of dumping has been raised by or presented to the 
Secretary.” 

4. That title 19 United States Code Annotated, section 169, as amended, be 
further amended by inserting after the words “sections 160 to 171 of this title’, 
the following : 


“the determination by the United States Tariff Commission whether an indus- 
try in the United States is being or is likely to be injured, or is prevented from 
being established by reason of importation of any merchandise into the United 
States,” 

so as to méke the section read as follows: 

“For the purposes of sections 160 to 171 of this title, the determination by 
the United States Tariff Commission whether an industry in the United States 
is being or is likely to be injured, or is prevented from being established by 
reason of importation of any merchandise into the United States, the determina- 
tion of the appraiser or person acting as appraiser as to the foreign-market 
value or the cost of production, as the case may be, the purchase price, and the 
exporter’s sales price, and the action of the collector in assessing special dump- 
ing duty, shall have the same force and effect and be subject to the same right 
of appeal and protest, under the same conditions and subject to the same limi- 
tations; and the general appraisers, the United States Customs Court, and the 
Court of Customs and Patent Appeals shall have the same jurisdiction, powers, 
and duties in connection with such appeals and protests as in the case of ap- 
peals and protests relating to customs duties under existing law.” 


REPORT 


By Public Law 927, approved August 2, 1956, the Congress directed the 
Treasury Department and the Tariff Commission to review the operation and 
effectiveness of the Antidumping Act and report thereon to the Congress within 
6 months after the date of enactment. Such report is required to contain recom- 
mendations to the Congress for any amendments to the Dumping Act considered 
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“desirable or necessary to provide for greater certainty, speed, and efficiency 
in the enforcement of such Antidumping Act.” The committee feels that any 
revision of the dumping statute should include adequate provision for public 
notice, for hearing of all interested parties and for adequate and complete ju- 
dicial review. The amendments suggested are intended to accomplish these 
purposes, 

The recommendation for amendment No. 1 is in the exact form of a resolu- 
tion approved by the house of delegates at the annual meeting in Philadelphia, 
Pa., in August 1955." 

The recommendations covering amendments Nos. 2 and 4 above are based 
upon a second resolution adopted by the house of delegates at the said meeting, 
which resolution reads as follows: 

“Resolved, That this committee [Customs] be authorized to present to the 
Treasury Department, and to the appropriate committees of the Congress, on 
behalf of the American Bar Association, the following amendment to title 19, 
U. S. C. A., section 160 (a), as amended, by adding at the end thereof the fol- 
lowing: 

Provided, That any decision, finding, or determination by the Tariff Commission 
shall be subject to review on the facts and the law by direct appeal from the 
Commission’s finding, determination, or decision, in the same manner as appeals 
from findings of the Tariff Commission under section 337 of the Tariff Act of 
1930.” 

Amendment No. 3 is recommended as necessary to give full force and effect 
to the proposal contained in amendment No. 1. 

A more complete explanation of each of said proposed amendments follows: 


Recommendation No. 1 


A fundamental objection to the operation and application of the antidumping 
statute has consistently been the lack of adequate notice to importers and other 
interested parties of the institution of an investigation by the Treasury Depart- 
ment to determine whether basis exists for finding a violation of the statute. 
Frequently, appraisements have been withheld for long periods of time awaiting 
possible dumping determinations with many importers being, meanwhile, left 
in the dark and piling up extensive potential liabilities for additional dumping 
duties. 

In the conduct of dumping investigations by the Secretary up to this time, 
interested parties, if aware of the pendency of the proceedings, have been uni- 
formly accorded courteous opportunity to present facts and views to the Depart- 
ment. Frequently, however, the pendency of a dumping investigation is not 
known generally, and the very informal character of the opportunity to file data 
and present views has meant, in many instances, the failure to channel such 
information to the proper source. In attempting to present data, furthermore, 
interested parties are at a disadvantage in seeking to sustain or meet a charge 
of dumping through the failure of the Department to make known the extent 
and area of its investigation. 

Insofar as the Tariff Commission proceedings are concerned, it has been the 
practice of the Commission since it was vested with jurisdiction to determine 
injury in dumping investigations, to hold public hearings preceded by public 
notice. The statute, however, makes no specific provision for such notice and 
hearing. The existing practice of the Commission should be crystallized and 
formalized by incorporation of a specific provision in the statute. 

These defects in the existing statute and procedure thereunder would, it is 
believed, be made by adoption of recommendation No. 1 above set forth. 


Recommendation No. 2 


Recommendation No. 2 above would require the Commission to make public 
the reports of its findings and recommendations, and to set forth fully the basis 
therefor. This is of particular importance as in several cases in the past, the 
Tariff Commission has published a report limited to its conclusion whether in- 
jury did or did not exist. Such procedure leaves all interested parties com- 
pletely in the dark as to the facts upon which the Commission action was based, 
and fails completely to establish any connected or continuous line of consistent 
action. 


180 ABA Rept. 151, 230 (1955). 
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Recommendation No. 8 


The foregoing suggestion implements the recommendation made for amend- 
ment to section 160 (a). The statute now provides that whenever the Secretary 
of the Treasury has reason to believe or suspect that imported merchandise is 
being imported in violation of the dumping statute, he shall authorize with- 
holding of appraisement reports as to such merchandise entered or withdrawn 
from warehouse for consumption not more than 120 days before the question of 
dumping has been raised by or presented to him or any person to whom author- 
ity under the law has been delegated. 

This provision of the statute leaves completely up in the air and subject to 
the discretion of the Secretary, determination of the time when the question of 
dumping has been presented or raised. Existing law likewise makes no pro- 
vision for communicating the date when the question of dumping has been 
presented or raised by adequate notice to importers and other interested par- 
ties. See in this connection opinion of the special statutory three-judge court 
in Horton et al v. George M. Humphreys, Secretary of the Treasury and the 
United States Tariff Commission, United States District Court for the District 
of Columbia, Civil Action No. 1038-56 decided June 20, 1956. Affirmed by 
United States Supreme Court, per curiam, December 3, 1956 (1 L. edition 2d, 
p. 157). 

The proposed amendment would clarify this situation and secure the rights 
of interested parties. 


Recommendation No. 4 


Under the existing dumping statute, judicial review of the assessment and 
collection of dumping duties is specifically provided for in title 19, section 169. 
No similar provision was made, however, for review of Tariff Commission action 
when section 160 of title 19 was amended by transferring the duty of determin- 
ing “injury” from the Treasury Department to the Tariff Commission. 

The Tariff Commission duty of determining whether injury exists under the 
dumping statute has only recently been transferred to that body. Doubt exists 
whether the findings of such Commission are subject to judicial review. No 
such doubt should be permitted to exist. The determination of injury should 
be subject to the same review and possible correction as determinations by 
customs officers entering into the assessment and collection of duty. As the 
matter now stands, the anomalous situation exists whereby an importer or other 
interested party may obtain review in the customs court of assessment or col- 
lection of dumping duties, but may be barred from judicial scrutiny of 1 of the 


2 main bases upon which such action is predicated, namely determination of 


injury. 

An example of the need for express judicial review of determinations of injury 
by the Commission is found in the recent decision by that body involving cast- 
iron soil pipe. A finding of injury, under the statute, is required to be based 
upon the effects of imports upon ‘‘an industry in the United States.” The Tariff 
Commission, in its findings in that case, reported injury to a domestic industry 
did exist, but seemingly found the industry concerned to consist only of producers 
of the involved commodity in the State of California, omitting from considera- 
tion thereof many producers in other parts of the country. An attempt to review 
the Commission’s action in this regard and to enjoin further proceedings was 
dismissed by the United States District Court for the District of Columbia 
following a hearing and decision by a special statutory three-judge court. (Hor- 
ton et al. v. George M. Humphreys, Secretary of the Treasury and the United 
States Tariff Commission, Civil Action No. 1038-56). Affirmed by United States 
Supreme Court, per curiam, December 3, 1956 (1 L. Edition 2d, p. 157). 

The matter of what constitutes an “industry” for the purposes of the statute 
would clearly seem to be a question of law, and as such, to be properly justiciable. 
Administrative construction of the statute on similar questions which will 
doubtless arise in the future should likewise be governed and controlled by the 
right of judicial review. 

The recommendation No. 4, above set forth, would remove any possible doubts 
as to the existence of court review of Commission action, and would prevent any 
possible abuse of its powers and duties. 
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In view of all the foregoing the committee moves for adoption of the resolu- 
tions contained in recommendations 1, 2, 3, and 4 set forth at the outset of this 
report. 

Respectfully submitted. 

STANDING COMMITTEE ON CusToMS Law, 
J. BRADLEY CoLBURN, Chairman, 

WILLIAM R. EDDLEMAN, 

PALMER HUTCHESON, Jr., 

BENJAMIN M. ALTSCHULER, 

GEORGE R. TUTTLE, 

JOHN G. WEINMANN, 

OTTo KINZEL. 

Mr. WituraMs. That concludes my statement, Mr. Chairman. 

The Cuarrman. We thank you for your appearance and the infor- 
mation given the committee. We appreciate your cooperation. 

Mr. Wittams. Thank you very much, sir. 

Mr. Jenxrns. Mr. Chairman? 

The Cuarrman. Mr. Jenkins, of Ohio, will inquire. 

Mr. Jenkins. May I say, Mr. Chairman, that this witness is a fine 
young man and a wonderful young lawyer. 

Mr. Wuuiams. Thank you, Mr. Jenkins. On that happy note, I 
will retire. 

The Cuarrman. Thank you. We appreciate your appearance. 

The next witness is Mr. Nelson A. Stitt, on behalf of the Council 

; ; oie 
for Improved United States-Japanese Trade Relations. 


STATEMENT OF NELSON A. STITT, DIRECTOR OF THE COUNCIL FOR 
IMPROVED UNITED STATES-JAPANESE TRADE RELATIONS 


Mr. Srirr. Mr. Chairman and members of the committee, I am 
Nelson A. Stitt, director of the Council for Improved United States- 
Japanese Trade Relations. Our offices are located at 815 15th Street 

NW., Washington. 

I have here a statement which will take perhaps 25 minutes to read, 
but I am going to try to cut it down with the hope that the printed 
statement will be reproduced in the record. 

The CHarmMan. Without objection, the entire statement will appear 
in the record. 

Mr. Srirr. I have heard Mr. Kendall from the Treasury Depart- 
ment, and Mr. Horton, a few momentsago. I might say that our views 
seem to fall about half-way in between. 

I need not emphasize to this committee the importance of the trade 
both ways between the United States and Japan. Japan purchased 
commodities from this country valued at $890 million, and exported 
to the United States goods valued at $558 million. The Japanese 
people bought $392 million in American agricultural commodities 
alone, many of them from our current embarrassing surpluses. One 
of every four bales of United States cotton exported. went to Japanese 
mills. 

Japan over the years has been the best and most stable export market 
for American cotton, wheat, oilseeds, barley, rice, beef tallow, and 
many other farm products. In addition, each year large quantities of 
United States coal, petroleum products, heavy machinery, phosphate 
rock and other producer and consumer goods leave United States 
shores with destination Japan. 
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Major United States imports from Japan include canned frozen 
fish, cotton and wool manufactures, raw silk and silk textiles, plywood 
and other wood manufactures, pottery and chinaware, toys and sport- 
ing goods. 

It should be noted that despite the frequent furor raised about Japa- 
nese competition in some of these items, Japan’s American sales are 
exceeded by purchases from the United States to the extent of about 
$320 million annually. 

The United States is Japan’s best single export customer, and Japan 
ranks third in the world as a customer for American exports, being 
topped only by Canada and the United Kingdom. 

Our council, therefore, is greatly interested in all matters, including 
legislation, which may in any way affect this volume of fruitful trade. 

The United States’ antidumping laws have frequently had a sharp 
impact upon the transpacific commerce with Treasury’s records show- 
ing at least 10 complaints against Japanese commodities since 1950. 
Happily, in none of these was there a finding of dumping by the Secre- 
tary. 

I would like at this point to place on the record our council’s unal- 
terable opposition to international dumping, defined as unfair interna- 
tional price discrimination, with the purpose or effect of injuring or 
destroying an industry in the country of export. Unfair is em- 
phasized because of our view that price differentials, per se, are not 
necessarily unfair. We endorse the existence of the United States 
antidumping legislation insofar as it is aimed at dumping as defined 
above, and favor such amendments as are required to make the law 
more effective. 

Our suggested changes are intended not to relax the standards of the 
act, but to inject some elements of equity now lacking. 

Unless otherwise indicated, I am confining my remarks to the pres- 
ent act and the amendments proposed by the Treasury Department, 
incorporated in H. R. 6006 and Fr. R. 6007. In our view, the other 
line of bills to amend the act, H. R. 5102, H. R. 5120, H. R. 5138, H. R. 
5139, and H. R. 5202, are attempts to introduce purely protectionist 
concepts into a field where they do not rightly belong, id woula tend 
to confuse an administrative area already highly complex. 

We feel these latter bills are not in the national interest and would 
recommend their rejection in entirety. 


SECTION 201. DUMPING INVESTIGATION 


Section 201 is the heart of the act, continuing the essential substan- 
tive provisions. All the remaining sections deal with matters of defi- 
nition and procedure which, although highly important in many 
aspects, are Intended to carry out the general policy expressed in the 
opening section. 

Therefore, Congress should examine section 201 with particular care 
in order to make certain that the congressional intention is clear, and 
that the interpretations of the Treasury Department and the Tariff 
Commission are in accord with the thinking of Congress. 
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“LESS THAN FAIR VALUE” 


The act equates “dumping” with sales at “less than fair value.” 
Since value is universally expressed as price, the phrase, “less than fair 
value,” taking the ordinary meaning of the words, would seem to agree 
with the generally accepted understanding of dumping as “unfair in- 
ternational price discrimination.” 

Unfortunately, by longstanding custom, the Treasury Department 
treats sales involving any significant price differential, computed 
arithmetically, as sales at less than fair value, without any considera- 
tion of the central issues of the fairness or unfairness of the price dif- 
ference involved. 

_ This is done despite the widely recognized facts that price differen- 
tials are normal and common both in the domestic and international 
fields, and that such differentials are not, standing alone, unaccom- 
panied by unfair circumstances, dumping within the usual meaning of 
that term. | 

Mr. Harrison. Mr. Chairman, I wonder if I might ask a question ? 

The Cuarmman. Mr. Harrison, of Virginia. 

Mr. Harrison. Would you favor a substitute such as foreign market 
value ¢ 

Mr. Srirr. No, sir, because here, the use of the term “less than fair 
value” is a congressional definition of dumping. When we go into 
foreign market value, that becomes one of the procedural issues in ar- 
riving at a dumping duty. 

Mr. Harrison. But there would not be any difficulty such as you 
have described. 

Mr. Stirr. I beg your pardon / 

Mr. Harrison. It would end the difficulty you described before about 
the difficulties of the printed definition. 

Mr. Srrrr. Well, it might make the act simpler to administer, but it 
would, if anything, add more inequity than is now present, in our view. 

The Treasury definition of fair value does not permit its officials to 
go beyond the mere arithmetic calculation of a price difference to 
investigate the economic circumstances of the sale and the conditions 
in this market. Frequently, if a standard of fairness were used, a 
price differential could be justified without the need for further re- 
course to the Tariff Commission on the question of injury. 

The price reduction could be necessary to meet intensive domestic 
competition. The lower price could be an attempt to introduce and 
establish a new product in a highly competitive field. It could be ina 
product made exclusively for the United States market, facing a ra- 
pidly disappearing demand, and with the foreign supplier taking a 
loss to divest himself of uneconomic inventories. 

None of these are an unfair trade practice, per se. The reasoning 
of businessmen is alike the world over, and it would not seem unrea- 
sonable to apply the same standards of fairness to foreign businessmen 
in this market as applied to domestic businessmen. 

For the guidance of the Secretary of the Treasury, we would suggest 
an additional definition in the proposed section 212, in H. R. 6006 and 
H. R. 6007, reading somewhat as follows: 

The term “less than fair value” means an artificially low price, not estab- 


lished in good faith, that is unjustified by competitive circumstances in the 
I’nited States market or the conditions of the particular sale. 
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Moving along to the second important concept involved in section 
201, I would like to speak briefly on injury. 

The act requires a determination by the Tariff Commission of injury 
to the appropriate United States industry before a finding of dump- 
ing may be reached. H. R. 6006 and H. R. 6007 would leave the pres- 
ent arrangement as it stands, while H. R. 5102 and companion meas- 
ures would eliminate the test of injury. 

These latter proposals ignore the fact that foreign commodity at 
low prices are beneficial to United States consumers, help to counter- 
act domestic inflationary tendencies, and on balance represent an 
economic gain to the United States, so long as no industry is being 
injured thereby. 

We suggest retention of the injury test with a clarifying amend- 
ment which would bring the definition of “injury” under the Anti- 
Dumping Act in line with the definition of “injury” incorporated in 
the escape clause of the Trade Agreements Act. 

While we feel that the injury test under the escape clause is undul 
broad, especially in its segmentation of industry provisions—and 
would like to interject a note here that we would reserve the right 
to suggest amendment of the escape-clause definition of “injury” at 
the proper time—we still feel that in dealing with the Anti-Dumpin 
Act, a merging of the 2 injury concepts into 1 would be logical an 
would promote greater certainty and understanding of the Anti- 
Dumping Act within the domestic and import trade. 

The Tariff Commission late last year utilized the highly unusual 
device of geographic segmentation in the cast-iron soil-pipe case, about 
which Mr. Horton just spoke to you. 

There, import sales totaling less than 1 percent of the domestic sales 
were found to be injuring an entire industry of over 60 producers, 
because 6 producers in California had been apparently adversely 
affected, 

This idea, if followed to its logical conclusion, would lead to a finding 
of injury in every case, since somewhere, some marginal producer is 
bound to be in difficulties. 

This decision, in our view, yas not based upon the intent of Congress, 
which amended the escape clause to permit product segmentation, but 
did not authorize segmentation by geographic area. The Commission 
has never used this device in escape-clause determinations, and it is our 
hope and belief that, if “antidumping injury” to industry were defined 
to be the same as “escape-clause injury” to industry, the Commission 
would discard this unprecedented geographic test. 

We therefore suggest an additional subparagraph in section 201, to 
read as follows: 

The Tariff Commission, in determining the existence of injury in the United 
States, as required by subparagraph (a) above, shall, insofar as practicable, 
apply the same tests, reasoning and definitions as are provided for a determina- 


tion of injury under section of the Trade Agreements Extension Act of 1951, as 
amended (19 U. S. C. 1364). 


REASONING OF ADMINISTRATIVE AGENCIES 


In the past, the Treasury Department, at the conclusion of an inves- 
tigation, has confined its announcement to a bare report of dumping, or 
no dumping. With the exception of one case, the Tariff Commission 
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has similarly disposed of antidumping determinations of injury with 
a summary holding. 

In view of the wide discretion these agencies have been granted by 
the act, it would seem appropriate that they issue a brief report outlin- 
ing the facts found and the reasoning used in arriving at a decision. 
The body of opinions which would gr adually accumulate could then be 
utilized by both the domestic and import trade in assessing the conse- 
quences of future action. 

Furthermore, despite. the unavoidable complexity of regulations 
under the act, a greater understanding of its operation by persons 
concerned would transpire, thus leading to fewer complaints and fewer 
violations. This would benefit domestic industries, importers, export- 
ers, and the administrative agencies themselves. 

Another subparagraph in section 201 is therefore recommended : 

After each investigation undertaken under the authority of subparagraph (a) 
above, the Secretary of the Treasury shall issue a report indicating the facts 
found, the determination made, and the reasons supporting that determination. 
Where the case has been referred to the Tariff Commission for a determination 
of the existence of injury to a United States industry, that Commission shall, 
upon the conclusion of its investigation, issue a report indicating the facts found, 
the determination made, and the reasons supporting that determination. 

I would like to move on to consider within section 201 (b) the 
problem of withholding of appraisement. 

The withholding of appraisement, consequent upon initiation of a 
dumping investigation, isa great burden upon the import-export trade. 
It immediately inhibits imports of the item concerned nid: in many 
cases, acts as a-virtual embargo for months on end. 

Wide uncertainty as to final price is created, and orders are greatly 
diminished if not brought to a standstill. In fact, the ill effects of 
withholding of appraisement are so obvious and well known as to give 
rise to a strong suspicion that domestic producers utilize the complaint 
to minimize competition over an extended period, without any expecta- 
tion of a final finding of dumping. 

According to the Tre easury Department, of 198 complaints of dump- 
ing received between 1934 and 1956, in only 8 cases, or 4 percent, was 
there a finding under the act. Since the end of World War IT, ‘only 
1 finding has resulted from 52 investigations. Yet in practically all 
these cases, withholding of appraisement was the first ste Thus, 
190 imported products were penalized without cause, 51 of them since 
1945. This isa grossly inequitable situation, and steps should be taken 
to remedy it. 

In practical effect, the withholding of appraisement constitutes a 
heavy penalty levied’ upon imported commodities, possibly based upon 
suspicion alone. 

read from section 201(b) : 


Whenever the Secretary has reason to believe or suspect, he shall forthwith 
authorize the withholding of appraisement reports. 

It is certainly contrary to United States ideas of law and justice 
that sanctions may be imposed before guilt or innocence is established. 

The Treasury Department itself recognized that withholding of ap- 
praisement is a severe penalty in its report to the Congress on the act. 
In the section on effectiveness it stated : 

In addition, there is no doubt that foreign governments are keenly aware 


of our Antidumping Act, and fear its sanctions—perhaps most of all they fear 
the withholding of appraisement. 
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This is an admission that withholding of appraisement is a sanction 
which is applied long before there has been any determination of guilt 
or innocence, so far as the particular product is concerned. 

We feel that, in the light of small percentage of cases in which dump- 
ing is found, the Congress should establish a stricter test than reason 
to believe or suspect before authorizing the Secretary of the Treasury 
to withhold appraisement. 

If it is impracticable to wait for a dumping finding before with- 
holding appraisement, then we would suggest striking from section 
201 (b) the words “has reason to believe or suspect” and inserting in 
lieu thereof, “Has substantial evidence in hand to justify a reasonable 
belief.” 

This should take care of a number of the cases where this unjusti- 
fiable penalty is now being imposed, and would discourage frivolous 
complaints unsupported by substantial evidence. 


SECTION 202. THE SPECIAL DUMPING DUTY 


Most of the changes proposed by the Treasury Department in sec- 
tion 202 are technical in nature. I proceed here to indicate what kind 
they are. They would do this: 

Treasury would be permitted to take into account sales, either in the 
home market or the United States, upon which various restrictions had 
been placed, after making due allowance for the effect of such restric- 
tions upon price. 

This council has no objection. 

Treasury could take into account for the same purpose other differ- 
ences in circumstances of sale through adjustment. Again we have 
no objection. 

As comment, however, it seems anomalous for Treasury to desire 
more discretion in the various elements that go into the computation 
of the price differential and, at the same time, disallow a desire to in- 
vestigate the economic elements that must enter into a determination 
of the fairness of a particular price. 

The CuairmMan. Does that complete your statement ? 

Mr. Stirr. No, sir. 

The CuarrMan. You have about used up the allotted time. 

Mr. Srirr. Let me get on to one more item I would like to deal with 
in particular, that of constructed value. 

The CHarmman. Without objection, the entire statement will go 
into the record. 

You may continue. 

Mr. Srirr. The reason constructed value is important to us is be- 
‘sause of the nature of the Japanese domestic market, and economic 
circumstances prevailing in most of Japan’s export markets other 
than the United States. 

Many Japanese exports to this country are unique in that they are 
produced exclusively or almost exclusively to meet the demands of 
American consumers. This means that because of the absence of home 
consumption sales and the insignificance of third country sales, the 
cost of production or constructed value approach must be used, in 
many cases involving antidumping complaints against Japanese prod- 
ucts. Therefore, we are particularly interested in this subject. 
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It is most interesting to note that the definition of constructed value 
adopted by Congress in passing the Customs Simplification Act of 
1956 appears word for word in section 206, as proposed by H. R. 
6006, with one significant exception. The provisions of a minimum 
of 10 percent of costs to be added for general expenses, and a mini- 
mum of 8 percent of cost, plus general expenses, to be added to profi 
were carried over from the original Antidumping Act. Our counci 
believes that this exception should be eliminated so that both acts coin- 
cide in language and in effect. 

Economic circumstances, tax structures, accounting methods, and 
other industrial and social elements differ from country to country. 
Attempts to enforce American concepts of expenses and profits in for- 
eign economies are unjustified. The customs investigators should be 
qualified to determine the prevailing rates in the country concerned, 
and these are the ones that should apply. They are in fact used in de- 
termining constructed value for the purpose of assessing United States 
customs duties. 

We therefore recommend that the final phrase of section 206 (a) (2), 
in H. R, 6006, beginning with the word “except” be stricken as a mat- 
ter of both equity and simplification. In the event, however, that the 
Congress wishes to retain the 10 percent-8 percent formula, we respect- 
fully suggest that the figures be inserted as normal standards for the 

idance of customs officials, but leaving them some discretion to ad- 
Just to prevailing conditions in the exporting country. 

We agree with all the other amendments to section 206 appearing 
in these bills, and also to such definitions appearing in the proposed 
section 212 that have not already been commented upon. 

Our council would like wholeheartedly to endorse the general ob- 
jectives in the Antidumping Act. We believe as it now stands the act 
has been remarkably successful in preventing predatory dumping and 
unfair price discriminations from abroad. 

In the process, however, we feel that legitimate import trade has 
at times suffered because of certain inequities imbedded in the act 
and in its administration. 

Today, the council has endorsed certain amendments proposed by 
the Treasury Department and has suggested certain other amendments 
designed to make the act more equitable in its operation. Others will 
no doubt propose additional changes. 

We trust and believe that this committee will confine its attention 
to the improvements in the act, refusing to be distracted by the de- 
mands to inject protectionist devises into its provisions. Such con- 
cepts are better reserved for debate upon the provisions of the Tariff 
Act itself. 

Our council appreciates this opportunity to convey its views on the 
Antidumping Act to the Committee on Ways and Means. I personally 
thank all of you for your kind and courteous attention, and if we can 
be of any assistance on this or other matters, we will be happy to 
oblige. 

The Cuamman. Does that complete your statement ? 

Mr. Srirr. That completes it, sir. 

The Cuarrman. We thank you for your appearance and the infor- 
mation given the committee. 
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(The complete statement follows :) 


THE UNITED STATES ANTIDUMPING ACT oF 1921 AND PRoposED AMENDMENTS 
Council for Improved United States-Japanese Trade Relations, Washington, D. C. 


Mr. Chairman and members of the committee, I am Nelson A Stitt, director 
of the Council for Improved United States-Japanese Trade Relations. Our 
council consists of a number of organizations and individuals, in both the United 
States and Japan, concerned with fostering a friendlier and more stable trade 
between the two countries. On the Japanese side, the present membership in- 
cludes the All-Japan Chamber of Commerce and Industry and the Japanese 
Cotton Textile Exporters Association. On the American side, the present mem- 
bership encompasses the Japanese Chamber of Commerce of New York, Inc. (in- 
cluding United States corporations engaged in trade with Japan and branches of 
Japanese firms), 16 separate American business houses, and several of us in 
Washington deeply interested in the council’s objectives. 

I need not emphasize to this committee the importance of the trade—both 
ways—between the United States and Japan. Last year Japan purchased non- 
military commodities from this country valued by the Bureau of the Census at 
$890 million and in turn exported to the United States merchandise valued at 
$558 million. The Japanese people bought $392 million in American agricultural 
commodities alone—many of them from our current embarrassing surpluses. 
One of every four bales of United States cotton exported went to Japanese mills. 
Japan, over the years, has been the best and most stable export market for 
American cotton, wheat, oilseeds, barley, rice, beef tallow and many other farm 
products. In addition, each year large quantities of United States coal, petro!eum 
products, heavy machinery, phosphate rock and other producer and consumer 
goods leave United States shores with destination: Japan. 

Major United States imports from Japan include canned and frozen fish, cotton 
and wool manufactures, raw silk and silk textiles, plywood and other wood 
manufactures, pottery and chinaware, toys and sporting goods. It should be 
noted that, despite the frequent furor raised about Japanese competition in some 
of these items, Japan’s American sales are exceeded by purchases from the 
United States to the extent of about $320 million annually. 

The United States is Japan’s best single export customer. Japan ranks third 
in the world as a customer for American exports, being topped only by Canada 
and the United Kingdom. This council, therefore, is greatly interested in all 
matters, including legislation, which may in any way affect this volume of fruit- 
ful trade. The United States antidumping laws have frequently had a sharp 
impact upon the trans-Pacific commerce, with Treasury’s records showing at 
least 10 complaints against Japanese commodities since 1950. Happily, in none 
of these was there a finding of dumping by the Secretary. 

At this point, I would like to place upon the record our council’s unalterable 
opposition to international dumping, defined as “unfair international price 
discrimination” with the purpose or effect of injuring or destroying an industry 
in the country of export (“unfair” is emphasized because of our view that price 
differentials per se are not necessarily unfair). We endorse the existence of 
United States antidumping legislation, insofar as it is aimed at dumping as de- 
fined above, and favor such amendments as are required to make the law more 
effective. Our suggested changes are intended, not to relax the standards of the 
act, but to inject some elements of equity now lacking. 

Unless otherwise indicated, I am confining my remarks to the present act and 
the amendments proposed by the Department of the Treasury, incorporated in 
H. R. 6006 and H. R. 6007. In our view, the other line of bills to amend the act 
(H. R. 5102, H. R. 5120, H. R. 5188, H. R. 5139, and H. R. 5202) are attempts to 
introduce purely protectionist concepts into a field where they do not belong and 
would tend to confuse an administrative area already highly complex. We feel 
these latter bills are not in the national interest and would recommend their 
rejection in entirety. 


SECTION 201—-DUMPING INVESTIGATION 


Section 201 is the heart of the act, containing the essential substantive pro- 
visions. All the remaining sections deal with matters of definition and procedure 
which, althovgh highly important in many aspects, are intended to carry out 
‘tthe general policy expressed in the opening section. Therefore, Congress should 
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examine section 201 with particular care in order to make certain that the con- 
gressional intention is clear and that the interpretations of the Treasury De- 
partment and the Tariff Commission are in accord with the thinking of Congress. 


“Less than fair value” 


The act equates “dumping” with sales at “less than fair value.” Since value 
is universally expressed as price, the phrase “less than fair value,” taking the 
ordinary meaning of the words, would seem to agree with the generally accepted 
understanding of dumping as “unfair international price discrimination.” Un- 
fortunately, by longstanding custom, the Treasury Department treats sales in- 
volving any significant price differential, computed arithmetically, as sales at less 
than fair value, without any consideration of the central issue of the fairness or 
unfairness of the price difference involved. This is done despite the widely 
recognized facts that price differentials are normal and common, both in the 
domestic and international fields, and that such differentials are not, standing 
alone and unaccompanied by unfair circumstances, “dumping” within the usual 
meaning of that term. 

The Treasury definition of “fair value” (Customs Regulations 14.7) does not 
permit its officials to go beyond the mere arithmetic calculation of a price differ- 
ence to investigate the economic circumstances of the sale and the conditions 
in this market. Frequently, if a standard of “fairness” were used, a price dif- 
ferential could be justified without need for further recourse to the Tariff Com- 
mission on the question of “injury.” The price reduction could be necessary to 
meet intensive domestic competition. The lower price could be an attempt to 
introduce and establish a new product in a highly competitive field. It could 
be in a product made exclusively for the United States market facing a rapidly 
disappearing demand and with the foreign supplier taking a loss to divest him- 
self of uneconomic inventories. None of these are an unfair trade practise per 
se. The reasoning of businessmen is alike the world over and it would not seem 
unreasonable to apply the same standards of fairness to foreign businessmen in 
this market as apply to domestic businessmen. 

For the guidance of the Secretary of the Treasury, we would suggest an addi- 
tional definition in the proposed section 212 (H. R. 6006 and H. R. 6007), read- 
ing somewhat as follows: 

“The term ‘less than fair value’ means an artificially low price, not established 
in good faith, that is unjustified by competitive circumstances in the United 
States market or the conditions of the particular sale.” 

Injury 

The act requires a determination by the Tariff Commission of injury to the 
appropriate United States industry before a finding of dumping may be reached. 
H. R. 6006 and H. R. 6007 would leave the present arrangement as it stands, 
while H. R. 5102 and companion measures would eliminate the test of injury. 
These latter proposals ignore the fact that foreign commodities at low prices 
are beneficial to American consumers, help to counteract domestic inflationary 
tendencies, and on balance represent an economic gain to the United States, so 
long as no domestic industry is being damaged thereby. We suggest retention 
of the injury test with a clarifying amendment which would bring the definition 
of injury under the Antidumping Act in line with the definition of injury .in- 
corporated in the escape clause of the Trade Agreements Act (19 U. S. C. 1364). 
While we feel that the injury test under the escape clause is unduly broad, espe- 
cially in its segmentation of industry provisions,’ a merging of the two injury 
concepts into one would be logical and would promote greater certainty and 
understanding of the Antidumping Act within the domestic and import trade. 

The Tariff Commission, late last year, utilized the highly unusual device 
of geographic segmentation in the cast-iron soil-pipe case under the Antidumping 
Act. There, import sales totaling less than 1 percent of domestic sales were 
found to be injuring an entire industry of over 60 producers because 6 producers 
in California had been adversely affected. This idea, if followed to its logical 
conclusion, would lead to a finding of injury in every case, since somewhere 
some marginal producer is bound to be in difficulties. This decision, in our view, 
was not based upon the intent of Congress, which amended the escape clause 
to permit product segmentation but did not authorize segmentation by geographic 
area. The Commission has never used this device in escape clause determina- 





1 We reserve the right to suggest amendment of these provisions at the proper time. 
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tions and it is our hope and belief that, if antidumping injury to industry were 
defined to be the same as escape-clause injury to industry, the Commission would 
discard this unprecedented geographic test. 

We therefore suggest an additional subparagraph in section 201, to read sub- 
stantially as follows: ; 

“The Tariff Commission, in determining the existence of injury to an indus- 
try, in the United States, as required by subparagraph (a) above, shall, inso- 
far as practicable, apply the same tests, reasoning, and definitions as are pro- 
vided for a determination of injury under section 7 of the Trade Agreements 
Extension Act of 1951, as amended (19 U.S. C. 1864).” 

Reasoning of administrative agencies 

In the past, the Treasury Department, at the conclusion of an investigation, 
has confined its announcement to a bare report of “dumping” or “no dumping”. 
With the exception of one case, the Tariff Commission has similarly disposed 
of antidumping determinations of injury with a summary holding. In view of 
the wide discretion these agencies have been granted by the act, it would seem ap- 
propriate that they issue a brief report, outlining the facts found and the rea- 
soning used in arriving at a decision. The body of opinions which would grad- 
ually accumulate could then be utilized by both the domestic and import trade 
in assessing the consequences of future action. Furthermore, despite the un- 
avoidable complexity of regulations under the act, a greater understanding of 
its operation by persons concerned would transpire, thus leading to fewer com- 
plaints and fewer violations. This would benefit domestic industries, import- 
ers, exporters, and the agencies themselves. 

Another subparagraph in section 201 is therefore recommended : 

“After each investigation undertaken under the authority of subparagraph 
(a) above, the Secretary of the Treasury shall issue a report indicating the facts 
found, the determination made, and the reasons supporting that determination. 
Where the case has been referred to the Tariff Commission for a determination 
of the existence of injury to a United States industry, that Commission shall 
upon the conclusion of its investigation, issue a report indicating the facts found, 
the determination made, and the reasons supporting that determination.” 


Withholding of appraisement 


The withholding of appraisement consequent upon initiation of a dumping 
investigation is a great burden upon the import-export trade. It immediately 
inhibits imports of the item concerned and in many cases acts as a virtual em- 
bargo for months on end. Wide uncertainty as to final price is created and or- 
ders are gently diminished, if not brought to a standstill. In fact, the ill ef- 
fects of withholding of appraisement are so obvious and well known as to give 
rise to a strong suspicion that domestic producers utilize the complaint to mini- 
mize competition over an extended period, without any expectation of a final 
finding of dumping. 

According to the Treasury Department, of 198 complaints of dumping received 
between 1984 and 1956, in only 8 cases (4 percent) was there a finding under 
the act. Since the end of World War II, only 1 finding has resulted from 52 
investigations. Yet, in practically all these cases, withholding of appraisement 
was the first step. Thus, 190 import products were penalized without cause, 51 
of them since 1945. This is a grossly inequitable situation and steps should be 
taken to remedy it. 

In practical effect, the withholding of appraisement constitutes a heavy penalty 
levied upon imported commodities, possibly based upon suspicion alone (sec. 201 
(b). “Whenever * * * the Secretary has reason to believe or suspect * * * he 
shall forthwith authorize * * * the withholding of appraisement reports * * *.”). 
It is certainly contrary to United States ideas of law and justice that sanctions 
may be imposed before guilt or innocence is established. The Treasury Depart- 
ment recognized that withholding of appraisement is a severe penalty in its re- 
port to the Congress on the act. In the section on “Effectiveness,” it is stated: 
“In addition there is no doubt that foreign governments are keenly aware of our 
Antidumping Act, and fear its sanctions—perhaps most of all they fear the 
withholding of appraisement.” [Italie supplied.] 

We feel that, in the light of the small percentage of cases in which dumping 
is found, the Congress should establish a stricter test than “reason to believe or 
suspect” before authorizing the Secretary of the Treasury to withhold appraise- 
ment. If it is impracticable to wait for a dumping finding before withholding 
appraisement, then we would suggest striking from section 201 (b) the words 
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“has reason to believe or suspect” and inserting in lieu thereof “has substantial 
evidence in hand to justify a reasonable belief.” This should take care of a 
number of the cases where this unjustifiable penalty is now being imposed and 
would discourage frivolous complaints unsupported by substantial evidence. 


SECTION 202—-SPECIAL DUMPING DUTY 


Most of the changes proposed by the Treasury Department in section 202 are 
technical in nature and will only briefly be discussed. In assessing the dumping 
duty, which is based upon the difference between the purchase price and the 
foreign market value (or constructed value) [Sec. 202 (b)] or the difference 
between the exporter’s sales price and the foreign market value (or constructed 
value) [Sec. 202 (c)], the amendments incorporated in H. R. 6006 and H. R. 6007 
would do the following : 

(a) Treasury would be permitted to take into account sales, either in the home 
market or the United States, upon which various restrictions had been placed after 
making due allowance for the effect of such restrictions upon price. This council 
has no objection. (b) Treasury could take into account for the same purpose 
other differences in circumstances of sale, with due adjustment, and again we 
have no objection. As comment, however, it seems anomalous for Treasury to 
desire more discretion in the various elements that go into the computation of 
the price differential and, at the same time, disavow a desire to investigate the 
economic elements that must enter into a determination of the fairness of a 
particular price. (c) Treasury could consider quantity discounts on sales in the 
foreign market as well as quantity discounts on sales to the United States. This 
is only fair and we endorse the change. 

(d) “Such or similar’: In subparagraphs (b) (3) and (c) (3), by reference 
to subparagraph (3) of the proposed section 212 on definitions, Treasury seeks 
authority to broaden the meaning of “such or similar” in order to permit com- 
parisons between items which are not really “similar,” as the term is now 
interpreted by the custom courts and the Tariff Commission. While we are 
sympathetic with the Treasury Department's desire to avoid, wherever possible, 
use of the cumbersome and inexact cost of production (or constructed value), we 
are somewhat doubtful that this amendment will add any certainty to the 
enforcement of the act. “Such or similar” are words of art in the law, with a 
settled meaning, and tampering with this meaning may or may not be advisable. 
Our council does not have a position on this proposed change in the law. 


SECTION 205-—— FOREIGN MARKET VALUE 


The amendment with regard to Treasury consideration of restricted sales again 
appears in the definition of foreign market value. Also inserted in section 205 is 
a new provision permitting use of third country price rather than home consump- 
tion price where the volume of home country sales is inadequate. This council 
has no objection to either of these changes and agrees that they may well expedite 
enforcement of the law. With regard to the final sentence of the revised section, 
however, which deals with the use of sales agency prices in determining foreign 
market value, we would feel safer and happier if the following language were 
added at the very end: “* * * with appropriate downward adjustment to reflect 
the costs of operation, distribution, and sales of such sales agency or other 
organization.” 

SECTION 206—CONSTRUCTED VALUE 


Because of the nature of the Japanese domestic market and the economic cir- 
cumstances prevailing in most of Japan’s principal export markets other than the 
United States, many Japanese exports to this country are unique in that they 
are produced exclusively, or almost exclusively, to meet the demands of American 
consumers. This means that, because of the absence of home consumption sales 
and the insignificance of third country sales, the cost of production (or constructed 
value) approach must be used in many cases involving antidumping complaints 
against Japanese products. Therefore, this council is particularly interested in 
the definition of constructed value to be adopted. 

It is interesting to note that the definition of constructed value adopted by the 
Congress in passing the Customs Simplification Act of 1956 appears word for 
word in section 206, as proposed by H. R. 6006 and H. R. 6007—-with one significant 
exception. The provisions of a minimum of 10 percent of costs to be added for 
general expenses and a minimum of 8 percent of costs plus general expenses to 


1d 


re 
1g 
he 
ce 
acl 
NT 


ne 
er 
oil 
se 
ve 
to 
of 
he 


he 
iis 


ce 
ks 
m- 


ire 
le, 
we 
he 
1 a 
le. 


1in 
» is 
up- 
cil 
lite 
on, 
ign 
ere 
ect 
her 


cir- 
the 
hey 
can 
iles 
ted 
ints 
| in 


the 
for 
ant 
for 
to 


we 


AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 113 


be added for profit were carried over from the original Antidumping Act: Our 
council believes that this exception should be eliminated so that both acts coin- 
cide in language and effect. Economic circumstances, tax structure, accounting 
methods and other industrial and social elements differ from country to country. 
Attempts to enforce American concepts of expenses and profit in foreign economies 
are unjustified. The custems investigators are qualified to determine the pre- 
vailing rates in the country concerned and these are the ones that should apply. 
They are in fact used in determining constructed value for the purpose of 
assessing United States customs duties. The Treasury Department should have 
gone all the way in conforming Antidumping Act definitions with Customs Sim- 
plification Act definitions. 

We recommend that the final phrase of section 206 (a) (2), beginning with the 
word “except”, be stricken—as a matter of both equity and simplification. In 
the event, however, that the Congress wishes to retain the 10-8 percent 
formula, we respectfully suggest that the figures be inserted as normal standards 
for the guidance of customs officials but leaving them some discretion to adjust 
to prevailing conditions in the exporting country. The Treasury Department, 
in its proposed amendments has suggested more flexibility all along the line; 
we merely propose that this flexibility also be extended to constructed value. 
We agree with all the other amendments to section 206 appearing in H. R. 6006 
and H. R. 6007 and also with such definitions appearing in the proposed section 
212 that have not already been commented upon. 


CONCLUSION 


The Council for Improved United States-Japanese Trade Relations wholeheart- 
edly endorses the general objectives of the Antidumping Act. We believe that, 
as it now stands, the act has been remarkably successful in preventing predatory 
dumping and unfair price discrimination from abroad. In the process, however, 
we feel that legitimate import trade has at times suffered because of certain 
inequities embedded in the act and its administration. Today, the council has 
endorsed certain amendments proposed by the Treasury Department and has 
suggested certain other amendments designed to make the act more equitable in 
its operation. Others will no doubt propose additional changes to accomplish the 
same purpose. 

We trust and believe that the committee will confine its attention to improve- 
ments in the act, refusing to be distracted by demands to inject protectionist de- 
vices into its provisions. Such concepts are better reserved for debate upon the 
provisions of the Tariff Act itself. 

The council appreciates this opportunity to convey its views on the Antidumping 
Act to the Committee on Ways and Means. I, personally, thank all of you for 
your kind and courteous attention. If we can be of any assistance to the com- 
mittee on this, or other matters, we would be most happy to oblige. 


The Cuarrman. Mr. Simpson of Pennsylvania will inquire. 

Mr. Stmpson. I want to compliment you on the paper which you 
have presented before the committee. It will, I am certain, bear care- 
ful study. I particularly want to commend you for your thoughts 
with respect to the matters of a definition of “injury,” in some terms, 
somewhere within the antidumping statute, and, likewise, your com- 
ments on the advisability of requiring a report and a record at the 
conclusion of the investigation, indicating the facts found, the deter- 
mination made, and the reasoning supporting the determination. All 
of those things seem to be in the interest of a better understanding 
of the real purposes of the anti-dumping legislation and its more effec- 
tive administration. 

Mr. Srrrr. Thank you, sir. 

The CHarrmMan. We thank you for your appearance and the in- 
formation given to the committee. 

The next witness will be Mr. Tyre Taylor, general counsel, South- 
ern States Industrial Council. 
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STATEMENT OF TYRE TAYLOR, GENERAL COUNSEL, SOUTHERN 
STATES INDUSTRIAL COUNCIL 


Mr. Taytor. Mr. Chairman, my name is Tyre Taylor. I appear 
here on behalf of the Southern States Industrial Council, the head- 
quarters of which are in the Stahlman Building in Nashville, Tenn. 
My address is 1010 Vermort Avenue here in Washington. 

The council was established in 1933. It is a nonprofit regional or- 
ganization representing virtually all lines of industry in 16 Southern 
States from Maryland to Texas, inclusive. This membership in- 
cludes chemicals, cotton and woolen textiles, ceramics, lumber and ply- 
wood, paper, petroleum, and many other industries which have a di- 
rect, vital interest in the matter which this committee is considering 
today. 

I do not know the number, but I am certain that the council’s mem- 
bership includes some firms whose applications for relief from un- 
fair dumping competition have been denied and a larger number 
who have been hurt but recognized the futility of applying for relief 
under the act. 

At a meeting of the council’s board of directors held in Hot Springs, 
Va., on May 24-95, 1957, its position on international trade was re- 
affirmed. Among other things, this position calls for protection of 
American pr oducers and workers from the unreasonable and unfair 
competitive practice of dumping. My appearance here today is 
pursuant to that directive and authorization. 

I assume that it is generally, if not universally, accepted that the 
Antidumping Act has proven ineffective. However, if any proof were 
needed that the act has been virtually inoperative and a dead letter, 
it is supplied by the fact that, of 92 applications for relief filed under 
it over the past 10 years, only 2 were granted, and 90 denied. Without 
going into any great detail, I should like to mention some of the rea- 
sons which we believe to be responsible for this dismal record. 

A controlling factor has been, of course, the extremely liberal foreign 
economic policy of the Government in recent years. For a variety of 
reasons, the Roosevelt, Truman, and now the Eisenhower adminis- 
trations have wanted the freest possible trade with the non-Commu- 
nist world. Accordingly, where they have had discretion, they have 
not hesitated to use it in furtherance of foreign policy generally. I 
think it is also only a statement of fact to say that they have done this 
without too much regard for the adverse effect upon American indus- 
try and American workers. This is shown not only in the extreme 
reluctance to make a finding that dumping has occurred, but in a 
multitude of tariff reductions, and by militant, all-out support of 
Trade Agreement Act extensions, GATT, and OTC. There is no 
question but that, given an administration friendly to the congres- 
sional intent and purpose in enacting the Antidumping Act, the rec- 
ord would have been quite different. However, the act itself is defi- 
cient in several important respects. 

No. 1, the definition of “foreign market value”: The act says 
that this— 
shall be the price, at the time of exportation of such merchandise to the United 


States, at which such or similar merchandise is sold or freely offered for sale 
to all purchasers in the principal markets of the country from which exported— 
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The words “sold or freely offered for sale” have been construed— 
by the Treasury, relying upon decisions of the Customs Court—to 
apply only to sales which are totally unrestricted. This has enabled 
foreign exporters to evade the act and defeat the intent of Congress 
by the simple device of attaching flimsy or meaningless sale or resale 
restrictions. This method of evasion can be corrected, we believe, by 
providing in the act that all sales at wholesale in the foreign pro- 
ducer’s home market, regardless of restrictions on such sales, shall 
be considered in the determination of “foreign market value.” We 
think the Treasury recommendation takes care of this very well. 

No. 2, the words, “such or similar merchandise” in section 205 have 
been interpreted by the Treasury to mean that the merchandise must 
be identical in all particulars in order to be used for foreign-market- 
value purposes. A new definition is needed so that the Treasury will 
be precluded from excluding for comparison purposes merchandise 
where the difference is insignificant and where the merchandise is, in 
fact, competitive. 

No. 3, there should also be—and, in our view, this is most important— 
some definite criteria of “injury” written into the act. When is a 
United States industry “injured”? When it is threatened with ex- 
tinction? When it has to lay off—temporarily or permanently—a sig- 
nificant percentage of its employees? Or when it is prevented from 
expanding by unfair foreign competition? We feel that these criteria 
should be both definite and reasonably broad. With the act as it now 
stands, it has been virtually impossible to establish “injury,” even 
though the affected industry may have been suffering severly. This 
is a matter the Treasury bill does not touch at all. 

Many of our members are small concerns and are frequently without 
the facilities or resources to prove injury, even though the criteria 
were made definite and broad. For this reason, it is respectfully 
suggested that consideration be given to shifting the burden of proof 
that there has been no injury to the foreign exporter once the fact of 
dumping has been established. I may add that proof of injury is 
not necessary to establish dumping. By universally accepted defini- 
tion, dumping is conclusively established upon proof that there has 
been a sale of merchandise in this country at a price lower than the 
foreign producer sells it for in his own country. 

No. 4—And this is also a notable omission from the Treasury recom- 
mendations—there should be a definition of the word “industry” with 
a view to protecting any segment of American industry which is ad- 
versely affected by dumping. The reasons for this are easily seen. 
If by industry we mean all the various branches of, say, the textile 
industry, it would usually be impossible to prove that the industry 
as a whole was injured, though the producers of some particular prod- 
uct, such as velveteens, were being put out of business. 

No. 5, we feel that. the Treasury and Tariff Commission should be 
required to publish within a reasonable time, say, 6 months from the 
time the complaint is filed, the findings or reasons upon which their 
decisions are based. We suggest this not only because these proceed- 
ings are or should be conducted in the open, but because publication 
will tend to place a brake upon bureaucratic arbitrariness and make 
for more carefully reasoned decisions. 
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No. 6, the present act provides no right of appeal for domestic in- 
dustry, ‘although the importers can appeal under section 210 of the 
Tariff Act of 1930. We feel that provision for appeal would do much 
to insure the more effective enforcement of the act. The knowledge 
that the administrative findings and report may be reviewed by a court 
will go far toward assuring a fair and equitable administrative weigh- 
ing of the facts. 

One important purpose of the act should be that of its deterrent 
effect. This, however, is now virtually nil as is evidenced by the 
paucity of proceedings brought under it—only 92 in 10 years—or an 
average of less than 10 annually. And no wonder. Its’ effectiveness 
as a deterrent is directly proportional to the certainty of its provisions 
and the promptness with which remedial measures can be applied. 

I spoke earlier of the broad discretion conferred upon the Secretary 
of the Treasury by the existing act. We feel, as I have already tried 
to indicate, that this discretion is already too broad and should be 
restricted; that all general phraseology and ambiguities should be 
removed or clarified; and that every provision should be made as 
definite as possible. It is interesting and perhaps significant to note 
that H. R. 6006, the Treasury bill, enlarges the Secretary” s discretion 
by insertion of the phrase “other differences in circumstances of sale” 
which could mean anything the Secretary wants it to mean. 

Thank you very much, Mr. Chairman. 

The CuarrmMan. Does that complete your statement ? 

Mr. Taytor. It does, Mr. Chairman. 

The Cuamman. We thank you for your appearance and the infor- 
mation given the committee. 

The following statements were supplied for the record: 


ANTIDUMPING AcT AMENDMENT URGENTLY NEEDED FOR ENFORCEMENT 
Statement by Representative Hubert B. Seudder, of California 


Mr. Chairman, and members of the committee, this statement is made in sup- 
port of H. R. 5120 and companion bills that propose amendment of the Anti- 
dumping Act of 1921 for the purpose of strengthening the act and making its en- 
forcement more certain and efficient. 

My interest in more certain and expeditious enforcement of the law against 
dumping of imports in this country arises from the existence in the First Con- 
gressional District of California, which I have the honor to represent, of a num- 
ber of industries and farm products that face strong import competition. The 
regular tariff on these products has been reduced under the trade agreements pro- 
gram, with the exception of frozen albacore tuna which is on the free list. This 
item was bound on the free list in the 1955 trade agreement with Japan. 

While my interest in regular tariff protection has not abated the fact is that 
under the reduced rates it becomes all the more necessary to prevent dumping 
since dumping avoids payment of the full duty remaining in effect. 

Dumping moreover creates uncertainty in the market and upsets the orderly 
processes. It has no place in any program of fair competition and therefore 
should be discouraged and stamped out. 

My examination of the history of the Antidumping Act of 1921 reveals that 
the act, although effectively enforced during a number of years, has been applied 
less and less even though many industries have sought its enforcement in recent 
years. We face the situation of maintaining a law on the statute books for which 
there is a clear and definite need while its enforcement is largely ignored. The 
Congress last year called for its amendment to make its enforcement more certain 
and efficient. I think this is a most desirable legislative proposal. 

The meaning of dumping is rather widely misunderstood. Contrary to much 
prevalent opinion it does not mean merely selling imported goods in this market 
at prices lower than those offered by our own producers. The tariff or import 
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quotas are designed to offset that sort of operation. Dumping means exporting 
goods to this country at prices that are lower than those at which the same goods 
are sold in the home market of the exporting country, i. e., most likely at a loss 
or without profit. It is the kind of transaction that in this country comes under 
the surveillance of the Federal Trade Commission or the Department of Justice 
under the antitrust laws. The only way that we can reach such underselling prac- 
tice when it relates to imports is through antidumping proceedings. 

The Treasury Department has offered amendments that in the estimation of 
those whose interests are at stake do not go far enough. They are embodied in 
H. R. 6006 and leave too much discretion to the Treasury Department. It has 
been the breadth of this administrative discretion that is blamed for the present 
lack of enforcement of a law that, as stated above, was actively enforced during 
the first 12 or 13 years of its existence. This simply means that there are certain 
loopholes through which the Treasury Department can legitimately escape the 
congressional intent unless it is carefully set forth. It is these loopholes that 
have to be closed and H. R. 5120 and the companion bills seek to accomplish that. 

While referring to various industries that exist in my district that are con- 
cerned over import competition and that are therefore also vitally interested in 
making effective the Antidumping Act of 1921, I made no mention of the actual 
products involved or the conditions facing them. 

One of the industries in my district consists of fish and fishing products. Among 
the imports that are of the greatest concern is frozen albacore tuna, coming from 
Japan. The disastrous effect of imports of albacore from that country may be ap- 
preciated from the trend since 1950. At that time imports were 25,900 tons, ia 
1951 they dropped to 22,700 tons while in 1955 and 1956 they were respectively 
53,200 tons and 42,500 tons. Our own catch stood at 36,200 tons in 1950, 26,200 
tons in 1952 and at 14,800 tons and 19,900 tons in 1955 and 1956 respectively. In 
other words, the trend of our own industry has been downward while imports 
from Japan have virtually doubled. 

In the second half of 1956 an antidumping action was brought by the Ameri- 
can tuna industry, involving charges or dumping of albacore by Japan. Despite 
substantiating testimony the Treasury Department railed to find that dumping 
was actually taking place. However, the present law requires no report by the 
Treasury Department setting forth the facts and reasons on which the findings 
are based. H. R. 5120 would incorporate such a requirement and thus tighten 
one of the present provisions of the law. 

Another industry of importance in my district is plywood and other wood prod- 
ucts. The hardwood plywood industry has been especially hard hit by imports 
from Japan. The low wages of 10 to 12 cents an hour paid in that country make 
it impossible for our own producers to compete. The result has been that in a 
few of the later postwar years imports have captured over 40 percent of our 
own market for such plywood. 

Here again dumping charges were brought by the domestic industry against 
Japan but to no avail. The duty was cut under the trade agreements program 
and the doors to imports opened wide; yet nothing is done to put on the brakes 
when imports threaten the very life of our own industry. If the Antidumping 
Act were amended as proposed in H. R. 5120 some of this unfair competition 
could be stopped. 

Also in my district and throughout California we produce wine, olives, figs, al- 
monds and other tree nuts. All of them are constantly confronted with import 
problems. The almond industry appears before the Tariff Commission this very 
week, seeking relief from injury. The fig industry comes in before the Com- 
mission later this month. Both industries have been battling against the on- 
slanght of imports for several years. They have endorsed H. R. 5120 in -the 
hope that it will give them some help. 

I myself have introduced bills to control imports. One of them would impose 
an import quota on hardwood plywood. However, I realize that dumping must 
be combated through special legislation and I strongly urge that this committee 
report favorably H. R. 5120. 


STATEMENT OF REPRESENTATIVE Bos WILSON, OF CALIFORNIA, WitH RESPECT TO 
THE REVISION OF THE ANTIDUMPING ACT 


Mr. Chairman, in the neighborhood of 70 percent of the tuna caught by Ameri- 
cans is taken by vessels operated from my district of San Diego, Calif. The im- 
pact of imports upon this industry was well recognized by this committee in 
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1951 when it reported out H. R. 5693, 82d Congress, a bill which provided for the 
imposition of a duty of 3 cents per pound on fresh and frogen tuna until April 
1, 1953, and for investigation of the competitive status of the tuna industry by 
the Tariff Commission and by the Secretary of the Interier. This bill passed 
the House. It was favorably reported by the Senate Committee on Finance but 
failed by a narrow margin being passed the Senate. 

The Senate did request the investigations by the Tariff Commission and by 
the Secretary of the Interior. These were duly made. The recommendations 
included in those reports have never been implemented. In the 6 years that have 
ensued the American tuna fishing industry has continued to go downhill economi- 
eally. At the time these reports were made there were 214 tuna clippers fish- 
ing out of San Diego, today there are 154. In the same period of years the con- 
sumption of canned tuna in the United States has continued to rise sharply. All 
of this increased market and some of the original has been taken by imports 
of tuna which have increased steadily year by year. 

This domestic industry which has already been undergoing serious injury from 
imports has suffered a sharp additional blow from an unexpected quarter during 
the past 12 months. During this period of time, approximately 14,000 tons of 
frozen albacore tuna was dumped in the American market by Japanese ex- 
porters at about $100 per ton less than it cost them to produce it. 

The facts relevant to this dumping were known in this country well in ad- 
vance of any of this tuna being shipped to the United States. The American 
Tunaboat Association, representing the owners of the American vessels making 
more than half the domestic catch of tuna, filed a complaint with the Secretary 
of the Treasury in October 1956. After prolonged investigation the Secretary 
determined in March 1957 that no frozen albacore tuna was being exported 
to the United States from Japan at less than fair value within the meaning 
of the Antidumping Act nor was it likely to be. As a consequence of this de- 
cision the albacore in question was dumped in this market at about $100 per ton 
Jess than it cost the Japanese exporters to produce it. This dumping has 
caused serious injury to the domestic tuna fishing industry and this serious 
injury is continuing to accrue. 

The facts relevant to this case have been presented to this committee in co- 
pious details in letters from the president of the American Tunaboat Association, 
Mr. J. J. Madruga, to the chairman of the committee under date of May 27, 
1957, and July 15, 1957. I hope that these two letters with their appendixes will 
be made a part of this record and thus make it unnecessary to repeat these 
details in testimony at this hearing. 

The most essential point in this mass of detail is that the Antidumping Act 
of 1921, as amended, failed to prevent this obvious case of dumping. The key 
reason that it failed to do so was that the phrase “particular merchandise under 
consideration” in the definition of cost of production in the act was susceptible 
of two constructions. 

Construed in one manner it defined a fungible commodity, one which was 
capable of being replaced by later production under later costs. 

Construed in a second manner it defined the actual, physical merchandise which 
was not capable of being replaced by later production under later costs. 

The Secretary of the Treasury chose to make the first construction. Accord- 
ingly, he took a raw material cost of about $207 per ton which obtained in No- 
vember, a few days before shipment was to start, as the controlling cost. Asa 
matter of fact the actual albacore under consideration had been purchased by 
the exporters at about $300 per ton and had accrued additional extra costs of 
warehousing in the intervening months. These facts are all readily admitted 
to by the Japanese as is shown in the reports from the American Tunaboat Asso- 
ciation referred to above. 

It would appear that dumping of this nature can be prevented only if the 
Antidumping Act is amended to provide that in those cases where the cost of 
production can actually be assigned to definite lots of merchandise that should 
be the cost of production which should be used. I hope that the committee will 
formulate and adopt language which will accomplish this objective. 

In the course of the handling of this albacore dumping case some rather clear 
weaknesses showed up in the administration of the act. Treasury did not hold 
public hearings. It was not required to do so. Treasury refuses to divulge the 
information upon which it reached its decision. The act does not require it to. 
Treasury did not ask the Tariff Commission to investigate the possibility of 
injury. Since it did not find that albacore was being exported to this market 
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at less than fair value the act did not require Treasury to ask for such investi- 
gation. Under the act there appears to be no way in which the Treasury deci- 
sion can be appealed into the courts for a judicial review of the case. 

As a consequence of these things the domestic industry is unable to tell 
whether or not it got a fair decision under the act and a suitable administration 
of the act. No one, except the Department of the Treasury, which made the 
decision and the review of the decision, has seen all of the evidence or heard 
all of the arguments. The evidence and the arguments have not received the 
benefit of open discussion and cross-examination. 

Accordingly, I should like to recommend changes in the act which would im- 
prove its administration in these respects. In my view these administrative 
matters are well handled in H. R. 5102 and companion bills which are pending 
before the committee. This bill provides for: 


(a) Public hearings by Treasury when a complaint is received; 

(b) Published evidence in the case of a negative finding; 

(c) Assessment of a special dumping duty in case of an affirmative find- 
ing unless the Tariff Commission finds that there is no substantial produc- 
tion of a competitive product in the United States; 

(d) A time limit of 90 days on these procedures; and 

(e) Provision for appeal of a finding by the Secretary of the Treasury to 
the United States Court of Customs and Patent Appeals. 

I wish to point out that if these suggested changes in the Antidumping Act 
are adopted they will not by themselves improve the competitive status of the 
domestic tuna industry. Such action will only plug one of the loopholes by which 
that industry can receive additional damage from imports. 

A second loophole of similar nature in the tariff laws which requires 
plugging is to provide for a countervailing duty when it is found that a foreign 
country is subsidizing the export of a commodity which is on our free list and 
which is produced in substantial quantities in the United States. There is a 
growing body of evidence that governmental aids and benefits verging on, if 
not encompassing, direct grants by foreign governments to their tuna industry 
are providing the economic lever that is crushing our industry. 

If these two loopholes in the tariff laws are closed there will still need to be 
legislation enacted. specifically directed at controlling the importation of tuna 
before the domestic tuna producing industry can be put into a healthy economic 
condition. Such legislation should encompass equalizing the effect of the tariff 
laws on the importation of all kinds and forms of tuna and the limitation of 
the total quantity of tuna to be allowed entry to a definite share of the domestic 
market. Such were the objectives of H. R. 6546 which I introduced on July 27, 
1953. 

This valuable producing industry is going downhill steadily year after year. 
I hope that the committee will adopt the above suggested changes in the anti- 
dumping and countervailing duty acts which would protect the industry from 
these unfair trade practices and then go forward as it did in 1951 to make a 
thorough examination of the special needs of the tuna fishing industry and 
recommendations adequate to meet those needs. 


The Cuarrman. The committee now stands in recess until 10 o’clock 
in the morning. 

(Thereupon, at 4:13 p. m., the committee recessed, to reconvene at 10 
a.m., Tuesday, July 30, 1957.) 
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TUESDAY, JULY 30, 1957 


House oF REPRESENTATIVES, 
CoMMITTEE ON Ways AND MEans, 
Washington, D.C. 
The committee met at 10 a. m., pursuant to recess, in room 1102, New 
House Office Building, Hon. Jere Cooper (chairman) poe 
The Cuarrman. The committee will = wero be in or 


The first witness on the hearing calendar this morning is Mr, Harry 
S. Radcliffe. 


STATEMENT OF HARRY S. RADCLIFFE, EXECUTIVE VICE PRESI- 
DENT, NATIONAL COUNCIL OF AMERICAN IMPORTERS, INC. 


Mr. Raveuirre. Mr, Chairman, my name is Harry S. Radcliffe. I 
am executive vice president of the National Council of American In- 
porters, 45 East 17th Street, New York, N. Y. 

It may be of interest to the committee for me to mention at the outset 
that the National Council of American Importers was organized in 
March 1921, and the Antidumping Act was approved and became law 
May 27, 1921. To those historic facts, I hasten to add that our organ- 
ization was not responsible for this act, although I do recall clearly 
that we did not object to such a law because no one is in favor of 
predatory dumping which has for its purpose the destruction of our 
industries by unfair commercial tactics. I merely mention the coin- 
cidence because our organization has followed developments under the 
Antidumping Act for over 36 years, and we remember why the law was 
enacted at that time. 

After the end of World War I, most European countries were in 
great economic difficulties and various countries were forced to depre- 
ciate their currencies drastically. From early 1919 to January 1921, 
the Belgian frane dropped from 19.3 cents to 6.25 cents; the French 
frane from 19.3 cents to 5.9 cents; the Italian lira from 19.3 cents to 3.4 
cents; and even the relatively stable British pound sterling and the 
Holland guilder declined from $4.8665 to $3.53 and from 40.2 cents to 
31.3 cents, respectively. 'The German mark went completely out of 
control, dropping from the prewar value of 23.82 cents to 1.38 cents, 
and by: 1923 to 40 billion marks to an American cent, and double that 
in the black market. 

I would ask permission to insert a table at this point entitled, “Depre- 
ciation of European Currencies Following World War.” 

The CuarrMaAn. Permission is granted. 
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(The document referred to follows :) 


Depreciation of Buropean currencies following World War I 


{United States cents, except United States dollars for United Kingdom] 
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| Janu- April | July Octo- | Janu- | April | July | Octo-| ary 
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Belgium (franc) | 19.30 | 17.98 | 16.13 | 15.50 | 11.50 | 9.80 | 7.380 | 8.60 | ‘7.05 6. 25 
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| 
naa fo eS GFT Ree er ae Fs i | J | | 





1 Greatly devalued. 


oa Compiled from Treasury Decisions by National Council of American Importers, Inc., July 
, Wis 


Mr. Rapcuirre. Shortly after World War I, there was @ situation 
that caused great concern to our chemical industry when some German 
chemicals were exported to this country at very low prices, These 
developments gave rise to grave fears in the United States that our 
market was in imminent danger of a flood of cheap competition that 
might be made possible by the lower currency levels in Europe. There 
was also some alarm that producers in Europe might seize the oppor- 
tunity to capture our entire market for certain commodities by driving 
our Own industries out of business through unfair competition. To 
protect our industries, the Congress quickly passed the Emergency 
Tariff Act of 1921, of which the Antidumping Act was title II. Title 
V of the Emergency Tariff Act placed a complete embargo for a period 
of 3 months on certain chemicals, drugs, and dyestuffs unless such ar- 
ticles or satisfactory substitutes therefor were not obtainable in the 
United States. After taking this emergency step, the Congress at once 
began a gerieral revision of the Tariff Act, which the following year be- 
came the Fordney-McCumber Tariff Act of 1922. 

The very important fact that was obviously overlooked in 1921 was 
that the steady decline of the values of the currencies of these European 
countries was the direct result of weaknesses in their respective econ- 
omies. They were thus not generally in a position to swamp the mar- 
kets of this or any other country with low price merchandise, and for 
that reason, the anticipated wave of predatory dumping never mate- 
rialized. During the past 36 years, there have been relatively few 
dumping investigations, and far fewer cases where it was found that 
the imposition of dumping duties was necessary. ; 

In the Customs Simplification Act of 1956, the Secretary of the 
Treasury was directed, after consulting with the United States Tariff 
Commission, to review the operation and effectiveness of the Anti- 
dumping Act, and report thereon to the Congress. The Secretary 
was further directed to recommend any amendments of the Antidump- 
ing Act which he considers desirable or necessary “to provide for 
greater certainty, speed, and efficiency in the enforcement of such Anti- 
dumping Act.” 

The report was submitted to the Congress on February 1, 1957, and 
we assume the more important bills now under consideration, BH. BR. 
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6006 and H. R. 6007, which are identical, were drafted in the light of: 
that report. The various other bills which ave been introduced, in-’ 
cluding H. R,5102, H. R. 5120, H. R. 5138, H, R. 5139, and H, R. 5202, 
have one feature in common, i. e., to eliminate the requirement of in-: 
jury as a prerequisite to the imposition of dumping duties. We'shall! 
comment on.these other bills, which we vigorously oppose, later on. 


CRITICISMS OF H. BR. 6006 AND H. R. 6007 


Our principal criticisms of H. R. 6006 and H. R. 6007 are as follows: 

1. These bills fail to restrict the scope of the Antidumping Act to 
the necessary protection of our domestic industries against deliberate, 
intentional, or predatory dumping. 

2. They fail to define the all-important term “less than fair value.” 

3. They fail to define the word “injured.” 

4, They fail to.define the term “industry.” 

5. The definition of “constructed value” in these bills is not. the same 
as that in the Customs Simplification Act of 1956, because it retains 
the same arbitrary limits that are now required to be added for general 
expenses and profits under “cost of production” in the. present, act, 

6. They fail utterly to provide for public notice of dumping com- 
plaints or investigations instituted. 

7. No. provision is made for ah opportunity for interested parties to 
be heard on the question of fair value or to have prompt access to.com- 
plaints or reports of a suspicion of dumping. 

8. There is no requirement for public hearings by the Tariff Com- 
mission on the question of injury or that a record of proceedings: be 
made available. 

9. They also do not provide for appropriate Presidential review of 
findings of injury, or for judicial review of findings of sales at less than 
fair value. 

10. These bills still retain the 120-day retroactive provisions. 

11. They fail to remove duty-free merchandise from the scope of 
the act. 

12. There is no provision to prevent the imposition of both counter- 
vailing and dumping duties on particular merchandise to compensate 
for the same situation. 

If, as we understand it, the Congress now desires to modernize the 
Antidumping Act of 1921 for the adequate protection of our domestic 
industries against actual dumping practices, and also to make this law 
more equitable for United States importers, we respectfully submit 
that H. R. 6006 and H. R. 6007 are inadequate for this purpose.’ In 
this connection, we would like to call the committee’s attention to the 
statement made in the minority report of the Commission on, Foreien 
Economic Policy—the so-called Randall commission—presented by 
Representatives Daniel A. Reed and Richard M. Simpson in January 
1954. On the subject of the Antidumping Act, the minority report 
stated: 


Furthermore, we approve the recommendations with respect to proposed study 
by the Treasury Department of amendments to be recommended to Congress for 
changes in the now obsolete Antidumping Act, which is no longer adequate under 
changed conditions to perform the functions intended. 

In addition, the law is grossly unfair in several respects. The test of “injury 
to domestic industries” requires revision in light of technological developments 
in industry and reciprocal trade policies of recent years. The law fails'to guar- 

97539—57 9 
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antee adequate notice and hearings to the importer and permits what are in 
effect star-chamber practices contrary to American principles of justice... The 
law also permits retroactive application of antidumping practices, as well as the 
dragging out of proceedings for months and even years before final determina- 
tion, with additional imports suspended or reduced to nominal volume in the 
interim. 

On the assumption that our understanding that the act is to be 
brought up to date is correct, we desire to submit a series of specific 
suggestions for the improvement of the 1921 act: 


FAIR MARKET VALUE 


The bills under consideration would retain “foreign market value” 
as the primary standard for comparison ‘with the “purchase price” 
of imported merchandise. As indicated in the report made by the 
Secretary of the Treasury to the Congress on February 1, 1957, “‘for- 
eign market value” presents a number of difficulties.’ First, it is stated 
that “foreign exporters are ‘enabled, by placing unimportant restric- 
tions on home consumption sales, to avoid assessment of dumping 
duties, even if there has been a finding of dumping.” 

Second, as noted in the report, there are many other circumstances 
of sale which may differ as between home consumption and export 
price, such as quantity discounts, credit terms, advertising and selling 
costs, and minor variations in the method of production or manu- 
facture. 

A special valuation study made by our organization in December 
1955 disclosed several other reasons for such a difference. Among 
these are sales to different classes of buyers in the home market; home 
market sales to small buyers; and cases where there is a drawback ob- 
tained upon the export of a finished product. 

Copies of our report have been given to the clerk for each member 
of this committee, but I should like to ask permission to insert a two- 
page extract from the summary of our report at this point in the 
record. 

The CuarrmMan. Without objection, it will be inserted in the record 
at this point. 

(The document referred to follows :) 


SPECIAL REPORT ON CUSTOMS VALUATION 


By Customs Committee, National Council of American Importers, Ine. 


SUMMARY OF THE REPORT 
* Ea % ok * * - 


Il. TYPICAL SITUATIONS WHICH OCCUR IN DETERMINENG DUTPIABLE VALUE 


1. “Foreign value” is higher than “export value” 

(a) Quantity differentials —The quantities ordinarily bought by United States 
importers are much larger than the quantities bought for home consumption 
in many foreign countries. In some cases, foreign producets. maintain a scale 
of quantity discounts, and United States importers regulate their purchases so 
as to obtain the greatest possible price advantage. In some lines, American 
importers maintain substantial inventories in bonded or free warehouses, for- 
eign trade zones, or in stock, while home distributors in closer proximity to the 
foreign supplier do not have to carry large inventories. 

(b) Different classes of buyers in the home market.—It is common for foreign 
producers to sell at wholesale to different classes of trade, such as dealers, whole- 
salers, and retailers or industrial users, with a class discount to those who nor- 
mally buy in larger quantities: Thus, ‘foreign value’ frequently furns out to be 
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the price paid by a class of buyers in the foreign country which is not entitled 
to a class discount.. Furthermore, sales to some classes of purchasers in ‘the 
foreign country which are entitled to substantial discounts are restricted, and 
thus, not “freely offered for sale for home consumption to all purchasers” as 
that term is interpreted under our present law. 


(c) Home market sales to small buyers.—Foreign producers sometimes sell to» 


small retail shops or to small industrial users,.or even. to ultimate, consumers 
in the home market, and the “foreign value” is ascertained on the basis of 
such sales in certain circumstances.’ 


(d) Promotional expenses.—For some types of products, the foretgn pro- ; 
ducers include in domestic prices the expenses of advertising and promoting their | 
articles.in the home.market, but sell to United States importers at lower prices . 


because such expenses are not included. 


(e) Internal tawves.—In certain countries, there are mtérnal taxes, such as’ 


transaction taxes, turnover taxes, sales .taxes, etc:, which are not assessed when 
the same goods are exported, or are rebated upon exportation. 


(f) Home market sales on credit.—It is a general practice in many lines for’ 


the foreign producer or distributor to grant his domesti¢ customers credit terms 
ranging from 1 month to as much as 6 months or more. Home market prices 
include the financing cost, and also. some allowance for the credit risks in- 
yolved. Usually, United States importers purchase goods on terms that provide 
immediate payment at time of shipment. 

(g) Other considerations.—There are other considerations jeaufig to a finding 


~ 


of a “foreign value” higher than “export value.” Among these may be cited cases ' 
where the foreign producer imports his raw material, and secures’ the benefit; 


of drawback of, custom duties upon the export of his finished product; and, cases 
where, while the exported article is not sold for domestic consumption, “similar 
merchandise” is sold in the home market or merely offered for sale by another 


producer of the same kind of goods at higher prices at the time‘ of exportation - 


of the goods being appraised. 
2. “Foreign value” is the same as “export value” 
(a) An open market.—United States importers constantly look abroad for un- 


usual or unique specialty items, or for articles that are suitable for seasonal ° 


promotion. Some of these items are casual imports, while others become regu- 


lar staples in the trade. Insuch cases, the purchases are made in the open market. 


in the foreign country, and usually there is no difference between the “foreign 
value” and the “export value.” 


(b) Deliberate practice-—In some regularly established lines, the foreign sup- 


pliers follow a deliberate practice of maintaining identical prices for home mar- 
ket sales and for export to the United States, either because they know, if higher 
prices are obtained from their customers.in the domestic market, it wiil create 
a higher “foreign value” on which their important American customers will have 
to pay ad valorem duties; or because they can see no reason for charging differ- 
ent prices for goods sold at home or exported. 


3. “Foreign value” is lower than “export value” 


(a) Supply and demand.—World market prices fluctuate according to supply 
and demand, and when the demand from United States importers is stronger than 
from domestic customers, export prices are higher than home prices. 

(b) Limited supplies—Sometimes price levels in our market. permit United 
States importers to outbid domestic customers in the foreign country for the 
supplies available. This is particularly true with respect to certain agricultural 
products under price-support programs in the United States. 

(c) Export packing —Where the “foreign value” .and the “export value” would 
normally be identical, the additional expense involved for the foreign producer 
to provide stronger containers for experted goods than used for his home trade 
causes a higher “export value.” 

4; No “foreign value” exists 

(a) Not sold in home market.—Such or similar articles are not sold at all in 

the home market for domestic consumption because— 
(i) There is no domestic demand for them. 
(ii) Such or similar articles are specially designe? for the American mar- 


ket, or are made according to particular specifications for American require- 
ments. 
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(iii) The imported article is a semimanufacture which requires processing 
into a finished article after importation. In the home. market, the semi- 
manufactured article is processed before being offered for sale for domestic 

' consumption. 


(b) Restricted market.—Under the requirements of the present law, such or: 
similar articles are hot considered as being “freely offered for sale for domestic 
consumption to all purehasérs,” and thus a closed or controlled market exists. 

Mr. Rapcuirre. The Treasury report goes on to say that it is desir-. 
able to “provide that the standard for assessing dumping duties shall 
be third country price rather than home consumption price if the’ 
volume of home consumption salés is so small as to furnish an inade- 
quate basis for comparison.” 

We quite agree that if “foreign market value” is to be retained in 
the Antidumping Act, the new language in séction 205 is a’ great 
improvement over the present language. 


WORLD MARKET PRICE 


We propose that section 205 of the present act be repealed and that 
all references contained in the act to “foreign market value” be changed 
to substitute the words “world market prices.” 

A new section 205 should be provided entitled “World Market 
Prices,” and this should be defined as the average prices to third coun- 
tries at. or about the time of exportation of the particular commodity 
under consideration with appropriate allowances for the fact that 
the wholesale quantities in which merchandise is sold for exportation 
to the United States are less or are greater than the wholesale quantities 
in which similar merchandise is sold for exportation to third countries, 
and due allowances for other differences m cireumstances of sale af- 
fecting prices to buyers in third countries and buyers in the United 
States. 

The adoption of our suggestion would mean that where foreign 
merchandise is sold to the United States at less than the average 
prices at, which such and similar merchandise is sold for export to 
third countries, such sales to the United States, with due allowances 
for all differences in circumstances of sale, would be considered to be 
at “less than fair value.” 

Our suggestion has an added advantage in that it would remove any 
possible cause for embarrassment that might arise if American ex- 
porters, and even the United States Government, continue as they do 
now to make sales at world market prices that are below the price 
levels prevailing in the United States. We could then confront the 
world on the question of dumping with a straight face. 


MEANING OF TERM “LESS THAN FAIR VALUE” 


The term “less than fair value” should be defined in the amended 
Antidumping Act to relate to deliberate or predatory dumping, and 
to.exclude from consideration sales by foreign producers to United 
States importers made in good faith at prices necessitated by normal 
competitive conditions and. circumstances in our domestic market. 
Certainly, an indication of the meaning of the term is needed in order 
that the act makes clear the philosophy or some conception of what 
the Congress regards as actual dumping. 


1g 
i- 
ic 


or 
ic 


r- 
i 
16 


in 
at 


at 
od 


‘et 
- 
ty 
at 
on 
ies 
es, 
if- 
ed 


en 
ge 


ces 


ny 
ex- 


‘ice 
the 


ded 
and 
ited 
mal 
ket. 
‘der 
hat 


entation 


AMENDMENTS TO°THE ANTIDUMPING’ACT°OF 1921 ~ 127 
CONSTRUCTED VALUE 


We believe that the Treasury Department can obtain information 
about sales being made by foreign producers to customers in third 
—— as readily as it can obtain information on foreign market 
value. 

We suggest that if world market prices cannot be satisfactorily 
ascertained for some reason, then the “constructed value” as defined 
in the proposed section 206 (a) be used for comparison with the pur- 
chase price or the exporter’s sales price. We do urge, however, that 
the exception contained in lines 2 to 7 of 6 of the bill be deleted. 
This exception refers to the arbitrary additions to be made in the cal- 
culation of constructed value for genera] expenses and profit. 

As the Treasury Department itself explained in the official analysis 
of the first custom simplification bill in 1950, “In the ease of ‘con- 
structed value’ the actual addition for general expenses, profit, et 
cetera, are to be used, not prescribed percentages which may exceed 
the actual figures.” 

DEFINITION OF INJURY 


There should be a precise statutory definition of the term “injured 
or likely to be injured.” Our suggestion for such a definition would be 
as follows: 


The word “injury” shall mean a steady decline, over a representative period, 
in the sales. volume, in the working force employed, and the profits of an industry 
efficiently and economically operated in the United States directly caused by a 
rising trend of competitive imports of commodities which are similar in material, 
use, quality, texture, grade, and other physical characteristics, thus giving rise 
to a situation whereby such domestic industry is confronted with the actual 
necessity of making too rapid adjustments to avoid serious loss of capital: 
Provided, however, That such decline in sales, working force employed, and 
profits is not due, wholly or in part, to technological developments, style or 
fashion changes, or to other factors not related to said import competition. 


DEFINITION OF INDUSTRY 


There should be a precise definition for the term “an industry in the 
United States” to mean all of the producers in the United States pro- 
ducing articles like or directly competitive with the imported merchan- 
dise under consideration. 

The basic objective of the Antidumping Act is to prevent injury or 
any likelihood of injury to an American industry, and that should 
en the whole industry and not a special group of inefficient pro- 

ucers. 

In this connection, we suggest that the reference to an industry which 
“is prevented from being established” in section 201 (a) of the act is 
no longer necessary, and should be deleted. 


PUBLIC NOTICE OF DUMPING COMPLAINTS 


The act should contain a specific requirement that an immediate 
public notice be issued by the Commissioner of Customs of every report 
or complaint of suspected dumping received pursuant to section 14.6 
of the Customs Regulations, and a specific provision that a copy of 
all complaints filed by domestic interests alleging dumping shall 
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promptly be made available to interested importers or their representa- 
tives. 
fi OPPORTUNITY TO BE HEARD ON FAIR VALUE 


Specific provision should be made in the law requiring the Treasury 
Department to give interested parties an opportunity to be heard on 
the question of fair value before a determination ismade. Any finding 

‘that an imported article is being sold at less than fair value should be 
subject to judicial review in the United States Customs Court. 


PUBLIC HEARINGS ON INJURY 


Specific provision should be made in the law for public hearings by 
the Tariff Commission on the question of injury, with adequate notice 
of such hearings to interested parties. In practice, the Commission 
has held public hearings and given adequate notice, but such procedure 
should be required by statute. A public record should be required to 
be made of all hearings, and such record should be available to inter- 
ested parties. Any finding by the Tariff Commission of injury or like- 
lihood of injury in dumping cases should be subject to review by the 
President, or by a committee designated by the President for the pur- 
pose of enabling the President to approve or reject such finding. 





RETROACTIVE PROVISIONS 


We suggest an amendment to 201 (b) of the act to strike out the 
words “one hundred and twenty days” and to insert in lieu thereof 
“thirty days.” This relates to the withholding of appraisement re- 
ports as to merchandise under consideration which has been entered, 
or withdrawn from warehouse, for consumption before the question of 
dumping has been raised. The only reason for the retroactive appli- 
cation of dumping duties is to guard against the possibility of suddenly 
having a large shipment of foreign goods dumped at artificially low 
prices on our markets to the disadvantage of our domestic industries, 
_The retroactive application of penalty-dumping duties is, therefore, 
required to take care of any possibility of this type of sporadic dump- 
ing. We submit that 120 days before the question of dumping has 
been raised or presented to the Secretary of the Treasury is not nec- 
essary, and a retroactive period of 30 days should suffice. 


DUTY FREE IMPORTS 


We also suggest that section 202 (a) and sections 208 and 209 of 
the act be amended to change the words “all imported merchandise, 
whether dutiable or free of duty” to “all dutiable merchandise.” In 
this connection, it is to be noted that section 303 of the Tariff Act of 
1930, as amended, relating to countervailing duties, does not provide 
for additional duties on mechandise which is free of duty. It does 
not-seem logical to us that merchandise which is on the free list should 
be subject to dumping duties. 


DUMPING AND COUNTERVAILING DUTIES 


Although both dumping and countervailing duties have never been 
imposed on particular merchandise to compensate for the same situa- | 
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tion of dumping or export subsidization, such action is not specifically 
forbidden by the terms of the Antidumping Act. 

We agree with the proposal made by the Treasury Department in 
connection with the 1950 customs simplification: bill that section 202 
(a) be amended to change the period at the end thereof to a comma 


-and adding “less an amount equal to any countervailing duty imposed 


on the merchandise by reason of a payment or bestowal of a bounty 
or grant.” Of course, a corresponding provision should be made in 
section 303 of the Tariff Act with respect to imposition of dumping 
duties. 

REVIEW OF DUMPING FINDINGS 


We also suggest that where there is a finding of dumping and the 
assessment of dumping duties, the act. should specifically provide for 
a review of the situation upon application by any interested party for 
the modification or revocation of such finding. This procedure is now 
provided for in section 14,12 of the Customs Regulations but should 
be required by statute. 


NEW SECTION OF TARIFF ACT 


We would also suggest that after the Antidumping Act of 1921 is 
amended by the bills under consideration, it should be incorporated as 
a new section of the Tariff Act of 1930, as amended, purely as a matter 
of convenience for all concerned. 


CUSTOMS COURTS 


For the purpose of accuracy, we further suggest that section 210 


‘of the act relating to “Appeals and Protests” be amended by striking 


out the words, “the general appraisers, the Board of General Ap- 
praisers, and the Court of Customs Appeals”, and inserting in leu 
thereof, “the United States Customs Court and the Court of Customs 
and Patent Appeals.” 

The Board of the United States General Appraisers was created by 
the Customs Administrative Act of June 10, 1890, but the Congress 
changed its name to the “United States Customs Court” by the act 


‘of May 28, 1926. The United States Court of Customs Appeals was 
‘created by the Tariff Act of 1909, but ‘in 1929 there was transferred 


to this court the jurisdiction of appeals from the United States Patent 
Office, formerly exercised by the Court of Appeals of the District 


“of Columbia, and the name of the court was changed to the “United 


States Court of Customs and Patent Appeals.” 
OPPOSITION TO ALL BILLS TO ELIMINATE INJURY PREREQUISITE 


In conclusion, we wish to register our vigorous objection to the vari- 
ous bills before this committee which propose to eliminate from the 
Antidumping Act the requirement of injury or likelihood of injury 
to domestic industries. There is absolutely no reason or justification 


‘for imposing additional dumping duties on dutiable merchandise for 


any reason other than the proper protection of industries in the United 
States against deliberate, intentional, and unfair dumping practices. 
To do so, would merely deny American producers using imported ma- 
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terial and American consumers the advantages of a bargain without 
compensating benefits to anyone else. 

Proponents of these various bills to eliminate the injury prerequi- 
site will doubtless point to the fact that section 303 of the Tariff Act, 
relating to countervailing duties to offset foreign subsidies, does not 
require any consideration of injury or possible injury to our domestic 
industries. Our organization has long advocated that section 303 
should be amended to add a requirement that there be a finding of in- 
jury or the likelihood of injury to an industry efficiently and eco- 
nomically operated in the United States before countervailing duties 
may be imposed. We wish to point out that the first customs simpli- 
fication bill, introduced in 1950 and sponsored by the Treasury De- 
partment, did not contain a proposed amendment to section 303 to 
add an injury clause to that section. 

The Cuarrman. We thank you for your presentation, and we thank 
you for your presence, 

The Cuarrman. The next witness is Mr. Richard H. Anthony. 


STATEMENT OF RICHARD H. ANTHONY, EXECUTIVE SECRETARY, 
THE AMERICAN TARIFF LEAGUE, INC. 


Mr. Anruony. Mr. Chairman, your committee has before it two sets 
of bills to revise the Antidumping Act of 1921 as amended. 

We understand that the Treasury Department’s recommendations 
are incorporated in H. R. 6006, introduced by Chairman Cooper, and 
H. R. 6007, introduced by Mr. Reed. 

The league would like to go on record as commending the Treasury, 
the chairman and Mr. Reed for offering proposals which, we believe, 
will close loopholes in the present law, and hence, make for greater 
certainty, speed and efficiency in its enforcement. 

In addition to the Treasury proposals there are a number of identical 
bills, H. R. 5102, 5120, 5138, 5139, and 5202, which also offer improve- 
ments over the present law. 

The overall position of the American Tariff League is that we favor, 
in general, provisions in both sets of bills before your committee. The 
problem as we see it is one of combining the best features of each set. 

The league’s position on the Antidumping Act was expressed in a 
letter replying to a general, public invitation from the Commissioner 
of Customs in the fall of 1956, when the Treasury was formulating its 
recommendations. 

The league’s position, in terms of the pending bills, can be sum- 
marized as follows: 

Plug loopholes in the value provisions of present law such as the 
anomalous situation in which an artificial restriction on the sale of a 
foreign article in its home market, or the fact that an article for 
domestic sale differs in some minor particular from that exported to the 
United States, can defeat a Treasury determination that dumping has 
occurred. 

The new foreign market value provisions in H. R. 6006 and H. R. 
6007 covering sales or offers for sale, and defining the term “such or 
similar merchandise” would help to close these loopholes. 

However, these new definitions are linked to “foreign market value,” 
thereby limiting their effectiveness to the setting of a dumping duty, 
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rather than to the basic decision whether there has been dumping at 
all ina particular case. ; 

This basic decision depends on a determination of “fair‘value” and 
“foreign market value,” as, forexample, by the linkage in the proposed 
section 201 (a) (4) in H. R. 5102, 5120, 5138, 5189) and'5209, 

' Eliminate the injury test. which requires a finding that‘an American 
industry is being/imjured, or is prevented from being established; ‘be- 
fore dumping duties can be imposed. 

Require public notice of dumping investigation and‘also public an- 
nouncement of dumping findings, whether they show dumping or no 
dumping. 

H. Re 6006 and H. R. 6007 do not incorporate the last two res- 
tions. The other bills before your committee, H: R. 5102;'5120,'5188, 
5139, and 5202 do propose to eliminate the injury test, 
aoe also provide for public notice, as suggested by the league, but 
they also propose public hearings on the initial dumping investigation, 
which the league dbs not suggest. Accordingly, the league would like 
to make its;position clear to your‘committee on these:two points. 

Elimination of the injury test: The Antidumping Act of 1921 pro- 
vides that unless an American industry is injured 'by a specific dump- 
ing situation, or is thereby prevented from being established; the cor- 
rective measures of the act cannot be applied. 

Thus, in the absence of such proven effects on industry, the act gives 
import dumping in the United States the status of a permissible prac- 
tice. 

The league believes that dumping is, of itself, injurious, in the gen- 
eral sense whether or not)a particular American industry may, at: any 
particular time, be injured within the meaning of the act. Dumping 
1s a practice disruptive of the orderly course of trade and hence, un- 
desirable as such. The whole economy suffers from the practice. 

For these reasons, the league believes that a dumping duty should 
be imposed, as a general, basic policy subject. to certain exceptions 
on any imported patie for which the Treasury has made a finding 
of dumping, whether or not injury to a particular domestic industry is 
ascertainable. By vigorously administering the act, without theinjury 
test, the Treasury would effectively and speedily discourage the prac- 
tice of dumping to the benefit of the whole economy. 

In saying this the league understands that dumping fundamentally 
can be and should be determined,on a mathematical basis, It.is pri- 
marily a matter of matching ipo price against a base value, call it 
fair value, or foreign value, and if the import price is lower there is 
dumping. 

However, dumping is also a matter of degree insofar as the import 
price may be a few cents or several dollars under the base value... Its 
effects are also a matter of degree, and not always in direct proportion 
to the price-value differential. 

The league does not want the Government. bogged down in trivial 
cases of dumping. Of course, an investigation must. be fairly compre- 
hensive to determine whether dumping has occurred: at all in a given. 
case. 

However, when it comes to'the question of whether or not to impose 
a dumping duty, as distinguished from the initial finding of dumping, 
procedures can be simplified and speeded. 
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It should not be necessary for the Tariff Commission to make a full- 
dress, time-consuming determination of whether an American indus- 
try has been injured or is prevented from being established, as a con- 
dition precedent to the imposition of a dumping duty. 

Rather, a mere certification by the Commission to the Treasury that 
no domestic product is competitive with the imported product under 
scrutiny, ought to be sufficient to relieve the Treasury of the necessity 
of calculating and imposing the dumping duty, if it so desires. 

That, of course, is not the procedure under the current law; a full- 
dress injury inquiry by the Commission is presently mandatory. 

Various bills before your committee call for the elimination of the 
injury test and a substitution of a Tariff Commission certification as to 
whether or not a domestic product is competitive with the article bein 
dumped here. We urge your committee to incorporate that feature, i 
the injury test is eliminated from the bill. 

Public notice: Today, neither domestic producers nor importers, 
in general, have any official means of knowing that a dumping in- 
vestigation has started, although one or another may be potentially 
affected, as well as possessed of special information of value in the in- 
vestigation. Only the importer immediately concerned is officially 
made aware of the proceedings. Also, there is no public announce-' 
ment of any negative finding made by the Treasury under present 
procedures. 

It seems to the league that public notice at the start of the investiga- 
tion as well as a public announcement of any “no dumping” finding, are 
desirable to acquaint possible parties in interest who may not otherwise 
know of the case, and to furnish Congress and the public information 
by which the administration of the law can be evaluated. 

The bills in the second group referred to at the beginning of this 
statement provide for such double notice and that feature is recom- 
mended to your favorable attention. 

We wish, however, to distinguish between the public notice provided 
for in amended section 201 (a) (2) and (3) of these bills and the 
further provision in section 201 (a) (2) that, “In the course of any such 
investigation the Commissioner of Customs shall hold hearings.” 

This latter language indicates that public hearings are intended. 

The league does not believe that public hearings ‘would serve a 
useful purpose in the initial dumping investigation. This investiga- 
tion involves competitive price and, perhaps, cost of production data, 
constituting trade information generally accorded a confidential status 
in ordinary Government relations with private business. 

Witness the confidential nature of Internal Revenue discussions with 
private business, or individuals on tax matters. Any information 
domestic industry has to offer is in aid of the Treasury’s investigation 
of whether an imported article is being dumped. 

For the mathematical determination of import price versus fair 
price, disputation on the merits of the inquiry is out of place. The 
factual data needed by the Treasury to make its initial dumping deter- 
mination should be adduced from voluntary information and private, 
confidential inquiry from any source. 

Private business will be more apt to volunteer useful information if 
it is to be treated confidentially and the inquiry not turned into a public 
“fishing expedition.” 
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Congressional intent: The league offers one basic suggestion as to 
the adoption of new language.. We believe that the Congress should 
express its intent clearly, in general terms, as to how it wants the act 
administered, in addition to providing for particular language to cover 
particular situations. 

Such a general statement of intent, it seems to the league, should be 
worded so as to require the Secretary of the Treasury to be vigorous in 
stamping out import dumping, even though all the tricks and maneu- 
vers possible in the practice may not be specifically spelled out and 
provided for in the revised act. 

Such an expression of congressional intent should alert the Secretary 
of the Treasury and the Commissioner of Customs, whoever they may 
be at any particular time, to the importance of zealously and vigorously 
ferreting out cases of dumping. 

Such vigilance is the best assurance that the practice of dumping will 
be discouraged, to everybody’s benefit. 

Thank you. 

The Cuarrman. Does that complete your statement ? 

Mr. Antuony. It does, Mr. Chairman. 

The CuarrMan. We thank you for your appearance and for the in- 
formation given to the committee. 

Next is Mr, O. R. Strackbein, Will you come forward, please? 


STATEMENT OF 0. R. STRACKBEIN, CHAIRMAN, THE NATIONWIDE 
COMMITTEE OF INDUSTRY, AGRICULTURE, AND LABOR ON IM- 
PORT-EXPORT POLICY 


The CuarrMan. Please give your name and address and capacity for 
which you appear for the record. 

Mr. Srrackpern. My name is O. R. Strackbein, I am chairman of 
the Nationwide Committee of Industry, Agriculture, and Labor on Im- 
port-Export Policy. 

The Cuarrman. You may proceed. 

Mr. StrackBein. In my appearance before you, I speak for the mem- 
bership of the nationwide committee, but I want to list specifically 
members of the organization that have authorized me to speak for 
them in lieu of their making an appearance of their own. ; 

I wish to make it clear that I agreed to appear in lieu of other wit- 
nesses in the interest of greater brevity and I hope that the committee 
will not draw the conclusion that the absence of a larger number of 
witnesses indicates indifference. 

Those who have a strong interest in strengthening the Antidump- 
ing Act, but who will not appear here to present a statement separate 
from mine are: 

The Florida Fruit & Vegetable Association 
California Almond Growers Exchange 

Pin, Clip & Fastener Association 

Bicycle Institute of America 

American National Cattlemen’s Association 
Oregon Filbert Commission 

Soft Fibre Manufacturers’ Institute 

Rhode Island Textile Association 

Carpet Institute, Inc. 


United Wall Paper Craftsmen & Workers of North America 
Tile Council of America, Inc. 
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National Match Workers’ Council 

Match Manufacturers 

The National Wool Growers Association 

The International Brotherhood of Operative Potters 
Scientific Apparatus Makers Association 

The Hat Institute 

United Hatters, Cap and Millinery Workers International Union 
The American Lace Manufacturers Association 

The American Flint Glass Workers Union 

Wine Institute 

Cordage Institute 

American Knit Handwear Association 

Screw Manufacturing Industry (all types of serews) 
National Authority for the Ladies’ Handbag Industry 
California Fig Institute 

Seafarers’ International Union 

Massachusetts Fisheries Association 

Mushroom Growers Cooperative Association 
Cultured Mushroom Institute 

Umbrella Frame Manufacturers of America 
Wallpaper Institute 

United Mine Workers of America 

Industrial Fasteners Institute 

United States Potters Association 

The committee, I am sure, will understand the risk involved in the 
reduction of the number of witnesses. Almost inevitably’ it will be 
concluded that this was the result of a lack of interest. I want to em- 
phasize; asl hope I am doing; that 1 am carrymg out a pledge of co- 
operation to.save time. 7 

This is also in accordance with the request set forth in the letter 
from the clerk of the Ways and Means Committee in its notification of 
witnesses of the time set for their appearance. 

The Antidumping Act should not, but does need amendment. There 
was a time when it was enforced. That was before Congress was 
superseded by the Executive authority in the regulation of our for- 
eign commerce. 

Today, the Antidumping Act is about as near extinction as the 
whooping cranes, Its life hangs by a narrow thread. Unless itis 
given a powerful transfusion in the form of vital amendments, it may 
as well be given a suitable spot in a museum, as an exhibit of what 
happens to congressional authority when it is entrusted to the executive 
branch. 

If-we keep in mind that the Antidumping Act of today is the same as 
the act of 1921, the vast difference in the outcome of dumping cases calls 
for an explanation. 

One would guess from the results that some great change must have 
been made in the law; otherwise, how could such a chasm appear in 
the enforcement ? 

I wish to point out, simply as a reminder, that from 1921 to 1934 
there were some 54 actual findings of dumping—or an average of about 
4 per year. Since that time, as testimony brought out yesterday, the 
Antidumping Act has virtually been nullified. 

Some 4 percent of the cases since’ 1934 have resulted in actual find- 
ing of dumping. , 

An examination of this trend indicates that the failure of enforce- 
ment of the Antidumping Act coincides with the general policy of 
liberalizing our trade restrictions. However, in the case of tariff re- 
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ductions such liberalization was at least expressed in legislative enact- 
ments. 

It is true that in many instances Executive administration of these 
laws, in my estimation and in the estimation of many others, went far 
beyond the legislative intent by way of depriving Congress of its, au- 


thority. Bevertheless, thers was at least some legislation. 


In the case of the Antidumping Act. there; was neither. repeal.nor 
modification of the act. The executive branch merely, took, its .cne 
from what it assumed to be the general policy and, without, pera iag 
to go to Congress, undertook to repeal the act in all but name by simply 
not enforcing it. : 

The fact that the Treasury Department was able to do this indicates 
that too much discretion was contained in the Antidumping Act in.the 
first place and the inevitable conclusion is that, if the act is to be 
resurrected and set up once more among the living, the Executive dis- 
cretion must be suitably abridged. 

If this is not done, any amendment to the act will be an utterly use- 
less legislative gesture. 

If we examine the parts of the present act that bestow such breadth 
of descretion-on the Secretary of. the Treasury that he can. virtually 
nullify the act, we find that several provisions are at fault. These 
loopholes should be plugged so that the intent of Congress cannot be 
set aside by the Treasury Department at will. 

Actually, there are 3 or 4 provisions in the,act, any one of which can 
be utilized as justification of failure to enforce the law. Therefore, 
retention of any single one of these wide avenues of Executive discre- 
tion would leave the law as useless as itis today. 

For this reason, no order of importance can be given in listing the 
provisions of the present law that.should be amended. The sequence 
of the following provisions is, therefore, simply coincidental and has 
no special significance : 

1. The. so-called injury provision of the present law once provided 
the Treasury Department and now ete the Tariff Commission 
with a wide scope of discretion. Some interested. parties have con- 
eluded that a definition of “injury” would eliminate or greatly narrow 
the breadth of the discretion. 

However, it should be noted that the definition of “injury” written 
into the statutory escape clause of the Trade Agreements Extension 
Act of 1951 had little effect upon the ultimate outcome of the Execu- 
tive disposition of cases brought by interested parties under the clause. 

Moreover, subsequent amendments caleulated to. tighten the law 
failed as completely as the original statute to modify Executive action. 

For that reason we have no faith whatever in the possibility of 
defining “injury” in the Antidumping Act in a manner that. would 
assure the survival of the legislative intent. 

In any event, dumping -should be prevented or deterred. because it 
is recognized as an undesirable practice in international trade. The 
purpose of its discouragement is not protection of the revenue. Other- 
wise the dumping of duty-free goods could be overlooked and that. is 
not the case. 

Dumping duties are applicable to duty-free items no less than to 
those on the dutiable list. Dumping is justifiably condemned because 
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of its economic disruption, including its interference with orderly 
marketing. 

To reduce such interference to terms of provable injury represents 
an invitation to nullification of the law and frustration of the very 
purpose of the antidumping statute. 

It is true that nullification need not necessarily occur if the injury 
test were retained in the law, as may be inferred from its earlier en- 
forcement in years gone by, as referred to above. But that failure 
to enforce would continue as it has in recent years should the injury 
test not be dropped could be anticipated from the record of the post- 
1934 period. 

To restate the situation in another form would be to say that the 
present law is so loosely drawn that its administrative results can 
vary from pole to pole, depending on the opinion of the administra- 
tion. We, therefore, have a government not of law but of men, in 
this instance, and that condition should be corrected. 

The injury provision of the act is ill conceived in any case, No 
such test is to be found in the countervailing duty provision of the 
Tariff.Act. All attempts to introduce proof of injury as a condition 
of imposing the penalty of that law were overwhelmingly defeated 
in the Senate in recent years. 

The provision in the Antidumping Act might be likened to a con- 
dition in the speed law requiring that injury must be proved before 
a speeding penalty could be imposed. As it is, speeding is considered 
a violation of law, whenever the speed limit is exceeded, whether 
specific injury occurs or not. 

\xcessive speed is regarded as endangering the public safety. 

Dumping, on its part, may be regarded as injurious to a healthy 
trade, as are other forms of unfair competition. No one has to prove 
injury from a restraint of trade in order to invoke the antitrust laws. 

It is assumed that restarint of trade of itself is undesirable and 
against public interest. The same may be said of dumping and with 
equal justification. It may also be pointed out that customs simplifi- 
cation is not enhanced by the injury provision. 

Finally, removal of this provision would also eliminate the need for 
defining the term “industry” in the act. 

2. Another open door leading to personal, if not irresponsible, ad- 
ministration of the Antidumping Act is to be found in the lack of 
any requirement, as distinguished from a discretionary provision, 
that an investigation be made by the Treasury Department on appli- 
cation of an interested party and the complete absence of any provi- 
sion for a public report setting forth the facts and reasons for a nega- 
tive finding when such a finding is made. 

That, of course, should be extended to positive findings, also. These 
gaping doors can readily be closed by provisions requiring an inves- 
tigation and a public report on the finding. 

3. There is another double door in the present act through which 
reluctant enforcement officials can escape. One is the “freely offered” 
provision and the other is the similitude test. at 

Apparently, the original intent of the “freely offered” provision 
has been perverted or distorted to provide shelter for the reluctant 
administrators. 
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The term was originally used to exclude “offers,” that is, unatithentic 
or fictitious offers, by cartels or monopolies that did not reflect the 
true foreign market value. 

It is now used as a means of throwing a possible finding of dumping 
out of gear on the grounds that the counterpart of the exported 
are not freely offered for sale in the home market and that, therefore, 
no foreign-market value exists. 

Much the same may be said about the similitude requirement. 
Under the present administration of the act, it has become altogether 
too easy to escape from a finding of foreign value on the grounds 
that the goods exported are different from those sold in the home 
market. Even minor differences that have little or no effect on the 
competitive impact of the goods concerned are accepted as evidence 
that there is no ascertainable foreign market value of the goods in 
question. 

This means that “export value” to third countries is accepted as the 
basis of duty assessment when, in fact, it would not be necessary to 
do so if the similitude clause were not interpreted in a narrow or quite 
unrealistic sense. 

H. R. 5120 and identical bills introduced on this subject would go 
far toward plugging up the loopholes or narrowing the Executive 
discretion that has been used, as described above, as openings leading 
to nonenforcement of the act. These bills would also retain the retro- 
active features of the Antidumping Act, while placing a time limit 
on the processing of particular cases, 

The retention of reasonable retroactivity is necessary for the de- 
terrent effect it produces, while limitation on the time of the Treasury 
Department’s processing of a case will prevent wearing down the ap- 
plicants and dissipating the effects of a positive finding. 

Tt will be noted that the provisions of H. R. 5120 are designed to 
accomplish one principal aim; namely, restoration of the Antidump- 
ing Act to the efficiency and speed of administration that was once 
characteristic of its enforcement and that Congress has a right to ex- 
pect in the execution of its legislation. 

The need for legislation has been created by the Executive domina- 
tion of the administrative agencies that carry out foreign-trade legis- 
lation. The Treasury Department has bowed to the trend in Execu- 
tive policy and without legislative direction has changed the whole 
meaning of the Antidumping Act of 1921. 

It is up to Congress if it would have its intent carried out to deprive 
the Executive of the scope of discretion that it has used to disregard 
legislative intent. 

H. R. 5120 and its companion bills are designed to do this. There- 
fore, we support it and urge its adoption by this committee. 

That finishes my statement, Mr, Chairman. 

The Cuatrman. Thank you for your appearance and the informa- 
tion given the committee. 

Are there any questions ? 

Mr. Mills of Arkansas will inquire. 

Mr Mus. Mr. Strackbein, I just have one question. 

On page 5 of your statement, in the last paragraph, you say: 


In any event, dumping should be prevented or deterred, because it is recognized 
as an undesirable practice in international trade. 
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Is dumping, in the sense here used, simply discriminatory pricing ? 

Mr. Srracksern. I donot: know exactly what you mean by discrimi- 
natory pricing, but dumping is here used as selling in a foreign market 
at: prices below those’ prevailing on the same product in the market. 

r.Miuis. That would be the meaning of discriminatory pricing as 
I mean to use the term. | It would follow then that if we oie dumping 
depend entirely upon the fact of discriminatory pricing, we must find 
some basis of differentiating discrimmatory pricing inconnection with 
the importation of. goods, from discriminatory pricing between two 
domestic producers. Otherwise, we are led to the inevitable conclusion 
that it is necessary for us to consider all discriminatory pricing between 
domestic producers as illegal, are we not ? 

Mr. Srracksern. I am very sorry, Mr. Mills. I do not follow the 
analogy. 

We necessarily must be able to determine that the goods sold to the 
United States were sold at a price lower than the same goods sold for 
in the foreign country, in the home market. Now, to what.extent that 
should follow into the United States, I do not quite understand, 

Mr. Mus. Well, if discriminatory pricing is bad in international 
trade, as you say it is, then it must be bad as it applies to or affects 
domestic trade? 

Mr. Stracksern. We do have the Robinson-Patman Act and several 
other enactments, stich as the Federal Trade Commission Act, which 
undertakes to set up the conditions of fair trade within this country. 

Mr. Mitts. We have never said, have we, that discriminatory pricing 
between two domestic producers is illegal ? 

Mr. Srracksern. Well, if it leads to monopoly, or tends to lead to 
monopoly, yes, it is. 

Mr. Miizs. But just the discriminatory pricing by itself between 
domestic producers, without some other factors, has not been declared 
to be illegal, as I understand, by the Congress. 

Now. to me, therefore, there must be something more involved in the 
term “dumping” than merely discriminatory pricing by an importer or 
a prodiver of the goods overseas. 

Mr. Srracksern. Well, naturally, Mr. Mills, we are not concerned, 
or cannot be legislatively concerned, about the practices that might 
lead to a monopoly in other countries. ‘So therefore, we cannot lay 
down the conditions applicable to imports that we do lay down in the 
domestic market. 

Here we are concerned, within this country, about the likelihood of 
setting up a monopoly. And when price discrimination is practiced, 
and if it is likely to lead to monopoly, it then is declared to be illegal. 
And if we could lay down that condition with respect to imports, then 
I see no reason why it should not be laid down. But we cannot enforce 
any antimonopoly act in foreign countries. 

Mr. Mixis. But if we are to go the distance you ask us to go and 
eliminate any reference to iniury as a part of the determination of 
whether dumping has occurred, we are left, then, with the one element 
that we now have in the law, namely, discriminatory pricing with re- 
spect to imported goods. And I wonder if we want to get into that no- 
sition, because of the ultimate possibilities of where we would be led 
in extending the theory that discriminatory pricing by itself is illegal 
or undesirable. 
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Mr. Srracxsern. The point that I have made here, Mr. Mills, ‘is 
that in the case of price discrimination in the domestic market, itis 
not necessary to prove injury. It does have to be proven that such 

ractices would tend to eliminate competition or lead to monopoly. 
But the reason this latter requirement cannot be put in the Antidump- 
ing Act.is that we have no control over the foreign producers. Other- 
wise, it might very well be put in it. 

Mr. Mitts. Would you want us to have an antidumping act: that 
would lead to this result ? 

Take the example that Mr. Kendall gave yesterday of goods selling in 
France at a dollar per unit, selling in the United States at 80 cents and 
where the same goods, produced in the United States. sell for 50 cents. 
Would you want that kind of a situation to be made dumping by law? 

Mr. Srracksern. That brings up a line of inquiry which also was 
pursued by another member of the committee yesterday, and I think 
that it opens up a possible field of exception ; just as in these bills, H. R. 
5120 and others, it provides that if ant is no industry in this coun- 
try, or only industry of negligible size, then of course we would not 
be concerned about dumping. 

But in the other case, where there is a competitive And eeisy here, 
we fee] that dumping as such is injurious, that it.is undesirable, that 
it disrupts the orderly channels of trade, and that therefore it should 
be condemned, and certainly the duty should. be collected that should 
have been collected in the first place. 

There is very little penalty, actually, in an antidumping action. 
They are valuing the goods at the level.at which they should have been 
valued in the first place by the exporter. 

Mr. Mitts. Mr. Strackbein, my concern is that if we limit the deter- 
mination and the definition of dumping to merely discriminatory pric- 
ing, we will be led into situations of saying that that does constitute 
dumping and therefore the penalty will apply, even though there can 
be no evidence submitted at all that there 1s any injury. 

The Cuarrman. Mr. Mason. 

Mr. Mason. I wanted to make this point right there, that if we 
produce an article at 50 cents.and can sell it at a profit at 50 cents, no 
outside concern will dump goods here at. 80 cents, because they would 
have no sale for it at that price. They would have to give it away 
because no one is going to pay 80 cents for a foreign article if he can 
get a domestic article of equal value for 50 cents. 

Mr. Strackxpern. Well, Mr. Mason, there are instances, such as per- 
fumes, certain wines, certain distilled spirits, where the prices are 
higher than those of our domestic product, and they are higher beeause 
of some prestige attaching to the imported product. 

Mr. Mason. Due to the quality or the imagined quality, that calls for 
that higher price. That is right, is it not? 

And so we do not need to worry about that. 

Mr. Chairman, all I want to say in conclusion is this: The witness is 
aman after my own heart. He certainly callsa spade a spade. And I 
compliment him for it. 

The Cuarrman. Mr. Simpson will inquire. 

Mr. Srvrpson. Mr. Strackbein, why do we insist on a showing of 
injury before we call an act “dumping”? That is what the law requires 
us to do, does it not? I cannot understand how anyone can justify that 

97539—57——10 
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when we. are concerned with avoiding disaster to American business, 
whether it is big or little. 

Mr. Srracxsern. The law does require us to do that. 

My principal objection, actually, is that by using that requirement, 
enforcement of the law is virtually prevented, because the administra- 
tive agencies color their findings by what the overall executive policy 
in this field is. I would not be afraid of an injury test if it were fairl 
administered. ‘But the cue is taken not from the facts in the case; it 
is taken from the overall foreign-trade policy. So that the intent of 
Congress is bypassed in behalf of the overriding executive policy, not 
only in this field but in related fields. 

Mr. Smrpson. Well, we must conclude then that the alleged dele- 
gation of authority by the Congress to the President and by him to the 
Department of State is the actual controlling influence which controls 
the implementation of the legislation even though it was enacted before 
that delegation was made. That is to say, they are now using that 
delegated authority in the operation of the act of 1921, the matter 
before us. 

Mr. Srrackeern. Mr. Simpson, as I pointed out, the Antidumping 
Act today is virtually the same as the act of 1921. Yet the results are 
almost unrecognizable as flowing from the same legislative intent. 

Now, when there is that much leeway, there is something wrong with 
the law. Otherwise, you might as well not pass a law, and simply 
tell the Executive to take the subject in hand and administer it. 

Mr. Srurson. This group that you represent, a part of whom are 
enumerated here, has to my knowledge a great interest in this ques- 
tion of dumping. 

Mr. Srracksetn. Correct. 

Mr. Smrson. Many of them have requested relief, have they not, 
under the act? 

Mr. Srrackpern. Yes, various ones have. 

Mr. Suwpeson. Would you be kind enough to place in the record a 
summary of those that have applied and the action that they have re- 
ceived or failed to receive in recent years ! 

Mr. Srracksern. Yes. I will be glad to do that. 

Mr. Srupson. I think that would be informative and valuable to the 
committee as we consider the legislation before us. 

The Cuatrman. Mr. Byrnes of Wisconsin. 

Mr. Byrnes. I wonder, in discussing this injury situation, which 
I certainly agree does complicate determinations under the act, 
whether it would not satisfy the situation if we simply said that there 
shall be a presumption of injury where the article being imported at a 
discriminatory. price is competitive with the same or similar United 
States-produced article, and the sale price at which it is being sold in 
the United States is below the price that a similar article is offered 
for sale in the United States by United States producers. 

You would only apply the injury test, or proof of injury, in cases 
where it was offered for sale at prices above the American market 
rice. 

Mr. Srracxsern, Mr. Byrnes, I think there is a great deal of merit 
in the suggestion you make. It is somewhat new, and I would like to 
have a little time to think it over and explore just what is. implied In 
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it. I think it may have a great deal of merit. and might answer our 
purposes. 

The Cuamman. Mr. Sadlak will inquire. 

Mr. Saviak. [ take it, then, that you are not for the bills H, R. 
6006 and 6007, Mr. Strackbein ? 

Mr. Srracksein. You are correct? 

I don’t think those bills would improve the present administration 
noticeably. 

Mr. Sapiax. If 6006 were to come to this committee, you would 
want the privilege of having it in the contents of 5120? 

Mr. Srracksern. I am sorry. » I didn’t get the question. 

Mr. Sapiak. If 6006 were to come to this committee, you would like 
to have it amended to include 5120? 

Mr. Srracksein. You might say if I could substitute 5120, for 6006, 
it would be satisfactory. 

The Cuarrman. We thank you for your statement and the informa- 
tion you have given the committee. 

Mr. Robert Hawes is the next witness. 

Please come forward and give your name and the capacity in which 
you appear for the record, Mr. Hawes. 


STATEMENT OF ROBERT N. HAWES, WASHINGTON, D. C., APPEAR- 
ING ON BEHALF OF THE HARDWOOD PLYWOOD INSTITUTE 


Mr. Hawes. My name is Robert N. Hawes. I am a partner in the 
law firm of Hawes, Gosnell & Dougherty, with offices at 1145 19th 
Street NW., Washington, D. C. Me firm has been counsel for the 
Hardwood Plywood Institute, a trade association of hardwood ply- 
wood manufacturers, for a number of years. 

I am appearing on behalf of the hardwood plywood manufacturers 
who are members of the Institute. 

Mr. Chairman, in the interest of the committee’s time, I will shorten 
my statement by eliminating certain paragraphs that have been cov- 
ered rather fully by other witnesses. 

The Cuarmman. You may have that permission, without objection, 
and your complete statement will appear in the record. Go ahead. 

Mr. Hawes. The interest of the hardwood plywood manufacturers in 
the amendments to the Antidumping Act arises from their having 
been subjected to the unfair competition of very low-priced imported 
plywood produced in foreign countries having labor costs which are 
but a small fraction of the labor cost in the United States. 

The hardwood plywood industry in the United States is made up 


.of many small companies with the exception of four companies whose 


total sales of many products would characterize them as large. With 
the four exceptions, the hardwood plywood companies are privately 


-owned, and many are father-to-son operations. ‘These companies, are 


located in small communities, in the North, South, Lake States, and 
the Pacific Northwest. 

In 1951 the State Department, through GATT, reduced tariffs on 
plywood the full amount allowed by the Reciprocal Trade Agreements 
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Act. Since 1951 plywood imports have increased over 800 percent, 
with the plywood imports from Japan incres more than4,000. 

In late 1952, the American’ hardwood omc producers awoke to 
find that imported plywood, particularly from Japan and Finland, 
was selling in the domestic markets at: fantastically low prices. 

As counsel for the hardwood plywood manufacturers, I instituted 
a dumping investigation. With the help of a Government agency, re- 
ports were obtained from abroad which showed the home market prices 
and it was evident that plywood was being sold by Finnish and Japa- 
nese producers in the United States at prices less than the prices at 
which it was sold in their home markets. 

In November 1953, after almost a year of investigation, I concluded 
that I had developed sufficient documented information to make a 
prima facie case under the Antidumping Act. 

On November 30, 1953, I filed Antidumping Act complaints with 
the Treasury Department. against imports from Finland and Japan. 

Mr. Chairman, I would like to submit copies of those complaints 
which were filed. They give considerable detailed data, and I-would 
like to submit them as evidence of the basis of the complaint. 

The Cuamman. Without objection, they will be included in the 
record. 

(The material referred to is as follows :) 


BeFoRE THE BUREAU OF CUSTOMS, DEPARTMENT OF THE TREASURY 
In the Matter of Imports of Plywood from Pinland 


PETITION OF THE HARDWOOD PLYWOOD INSTITUTE FOR WITHHOLDING OF APPRAISE- 
MENT AND, ASSESSMENT OF SPECIAL DUMPING DUTY 


Comes now the Hardwood Plywood Institute, a nonprofit corporation, repre- 
senting its members, producers of hardwood plywood, and petitions the Secretary 
of the Treasury for an order withholding appraisement from and the assessment 
of a special dumping duty on birch plywood from Finland, under the provision 
of the Antidumping Act (USCA Title 19, Sections 160-170): 

For grounds for such order petitioner states : 

The tariff classification for birch plywood is #4209.300. The quantity and 
declared value of imports of birch plywood from Finland for the first 9 months 
of 1953 are:’ 

Quantity : 23,508,000 sq. ft. 
Declared value: $1,947,949. 
Average per m sq. ft.: $83. 
The average monthly declared value for 1953 is as follows: * 


Average Average 
value per value per 


Month: m sq. ft. | Month—Continued m 8q. ft. 
January é 2.15 
PORTNOY nn te ieninder tices 71.15 “ 92. 72 

63. 92 f ‘ 95. 79 


75. 52 s . 34 


1 Department of Commerce, Bureau of Customs. 
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In April 1953, 10 Birch entries from Finland ‘showed the following average 
declared values :* 








Quantity Total value | Average value 





| per m sq. ft. 
Seana 
} 11, 834 $3, 497 $295. 50 
290, 442 38, 888 133. 98 
325, 176 41, 492 127. 60 
280, 081 21, 493 76.75 
119, 883 9, 002 75. 09 
268, 331 18, 517 69. 01 
273, 516 16, 917 61. 85 
| 4,811, 725 111, 841 61. 73 
| 114, 569 3, 152 27. 51 
16, 204 403 24. 87 
8, 511, 711 265, 202 75. 52 











The foregoing statistics from government records establish in general.the 
declared values for Finnish plywood imports. It must be remembered that 
imports of plywood range in price depending on the thickness. The average 
figures establish a mean figure with some imports at higher and some at lower 
declared values. The significance of the average will be evident when the 
domestic prices and costs of production are considered. 

There is attached hereto as petitioner’s Exhibit 1 a price list of an.important 
Finnish’ plywood manufacturer, the prices in’ Finmarks being converted into 
dollars at the rate of 231 Finnmarks to one dollar.’ 

There is attached hereto as petitioner’s Exhibit 2 a comparison between the 
domestic Finnish plywood prices and the FOB export prices obtained from 
Fintimax, Inc., San Francisco, VCalif., which are stated to be from Tyontuote; 
Helsinki, Finland. 

Petitioner’s Exhibit 2 establishes that the differential between the domestic 

Finnish price and the price for export to the United States ranges according 
to the thickness of the panel from $11.48 for 8 mm,'Grade A, to $65.46 for 25 mm, 
Grade A, with corresponding differentials'in other grades, The prices’are given 
for the 50’ x50’’ panel as this is the standard panel for the Finnish plywood 
manufacturers. 
- There is attached hereto as petitioner’s Exhibit 3, a photostat copy of an 
invoice of September 22, 1953, for 150,000 sq. ft, 6 mm’ Grade BJ/BB, 60” x60” 
Birch plywood panels priced CIF, New York at $75.24 per m sq. ft. with a 
deduction of $7.69 per m sq. ft. for ocean freight. The FOB’ Finland price, 
without deducting insurance, is’ $67.55 per m ‘sq. ft. “The Finnish domestic price 
for 6 mm, Grade BJ/BB, 60” x60" Birch plywood is 226 Finnmarks per sq. 
meter or 9.051 cents per sq. ft. or $90.51 per m sq. ft.’ 

There is attached hereto as petitioner’s Exhibit 4, a photostat copy of an invoice 
dated September 23, 1953 for 44,000 sq. ft. 3 mm Grade BJ/BB 60’’ x60’’ Birch 
plywood panels priced_FOB Finland at $42.00 per m sq, ft. The Finnish do- 
mestic price for 3 mm Grade BJ/BB 60°’ x60”’ Birch plywood is 137 Finnmarks 
per sq. meter or 5.496 cents per sq. ft. or $54.96 per m'sq. ft.* 

There is attached hereto as petitioner’s. Exhibit 5, a photostat of a copy of an 
invoice for 10,000 sq. ft. of 6 mm, Grade BJ/BB, 60’’ x 60’’ Birch plywood panels 
at.a CIF price New York of $75.24 with deduction. of $7.69. per m,sq. ft. for. ocean 
freight, the FOB price Finland was, without deduction, for insurance, $67.55 
per m sq. ft. The Finnish domestic price for 6 mm, Grade BJ/BB, 60’’ x60’’ 
Birch plywood is $90.51 per m sq. ft.’ 

There is attached hereto as petitioner’s Exhibit 6, a photostat copy of an invoice 
for 40,000 sq. ft., 6 mm, Grade BJ/BB, 60’"<60’" Birch plywood panels at a 
CIF price of $75.24 per m sq. ft. with deduction of $7.69 per m sq. ft. for ocean 
freight, the FOB price Finland was, without deduction for insurance, $67.55. 
The Finnish domestic price for 6 mm, Grade BJ/BB, 60’’ X60’’, birch plywood is 
$90.51 per m.sq. ft’ 

There is attached hereto as petitioner's Exhibit:7, a price list for Finnish ply- 
wood from Ramco Incorporated. A breakdown of these prices show the following : 


2 Department of Commerce, Business and Defense Service Administration. 
?U. S. Embassy Dispatch, Helsinki, Finland, July 22, 1953. 
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All panels 50’’ X50’' birch—Price per m sq. ft. 





| Duty paid FOB 
Ramco Thickness Grade Pacific Duty Freight Finland 
| U.S. Port 
ES eee at I sas nnianies aa $120. 07 $14. 32 $10. 35 $95. 40 
1142.11 
I is sisiticctgitts scan Cate. ce AB... = 101. 17 11. 80 10. 35 79. 
1 102. 86 
a: 36 bi 125k Omm....s.2. Rik. Soe 159. 70 18. 88 15, 52 125. 40 
1 202. 40 
Ramco-.--_..- Soehty luke Omm..2.3..5 A/BB_.---_- kasd 140. 86 16. 35 15. 52 : - ° 
152. 
NR Beccickoimhcetapeeee 12mm_.._---- ontbcaaee 212. 7. 25. 04 20. 69 167.00 
1 258. 24 
I ih eed eevices 12mm_.._-.-- AsBG...522.-. 186. 77 21. 48 20. 69 ‘ a? 2 
198. 
Ee See 15 mm_-__-__..- Do ceheetin eate 254. 33 29. 70 25. 86 / - = 
1. 
Dei St MWR e553 ck DMN téackoex 225. 96 26. 10 25. 86 . 174. = 
241 4: 
Webnned: 225s 19 mm_______- BAL 2 ame 303. 51 35. 31 32. 76 235. 40 
1 385. 94 
GO nds cestitht.- --| 19mm_--.-.-. BADD: . keuide 271. 32 31.12 32. 76 207. 44 
1 306. 67 





1 Finnish domestic price—U. 8S. Embassy dispatch, Helsinki, Finland, July 22, 1953. 


The U. 8S. Embassy at Helsinki in its report dated September 1, 1953, shows 
that the average cost of 1000 sq. ft. of 4’’ Birch plywood is $78.03, of which 
70% is fixed costs. This would indicate that the minimum cost of production of 
Finnish plywood would be $55.60 plus the cost of material. Information received 
indicates that the minimum cost of raw material, poorest quality, is approxi- 
mately $9.66 per 1000 sq. ft. of plywood. Thus the minimum costs would exceed 
$64.00 per 1,000 sq. ft. for the lowest grade of the plywood. 

Considering the above in light of Section 165 of Title 19 USCA, the addition of 
the percentages required by that section would require an ad valorem value 
of $76.20 for the lowest grade shipped. 

The declared value figures for entries for April 1953 show that a declared 
valuation of as low as $24.87 has been accepted by the Bureau of Customs. 

In view of the foregoing, the petitioner prays that the Secretary of the 
Treasury forthwith orders the withholding of appraisement for all shipments 
of Finnish plywood. Further that the Bureau of Customs ascertain the true 
and actual ad valorem value for tariff purposes and assess against all ship- 
ments the anti-dumping duty as required by law. 

Respectfully submitted, 

Rogert H. HAWEs, 
1023 Barr Building, Washington 6, D. C., 
Counsel for the Hardwood Plywood Institute. 


Finnish Birch Plywood. Domestic Price, Helsinki—U. 8. Dollar Value per 1,000 
sq. ft. (as of July 22, 1953) 


[Size 50” x 50’"] 











m/m A A/BB | B/BB BJ | B/WG/|BJ/BB/|BJ/WG| BB |BB/WG| WG 


or B 

53.25 | 52.05 49.25 | 44.84 43. 64 42. 04 
62.46 | 60.06 57.25 |} 51.25 50. 85 48. 44 
75.27 | 73.67 69.26 | 63. 26 61. 66 58. 85 
87.28 | 86.08 81.68 | 75.27 73. 67 70. 47 
104. 50 | 100.09 96.09 | 86.88 85. 28 83. 28 
118.11 | 112.90 | 108.90 | 97.69 97. 29 94. 09 
181.32 | 125.72 | 121.31 | 109.70 | 108.50} 104.90 
144.13 | 137.73 132.92 | 120. 51 119. 31 115. 31 
171.36 | 164.15 158.15 | 143.73 142. 13 137. 33 
208.19 | 202.59 | 194.98 | 179.37 | 176.96 171.76 
250. 63 | 243.02 | 233.82 | 215.00 | 212.60} 206,19 
277.46 | 271.05 | 260.24 | 240.62 | 238.62 229.81 

328.30 | 393.88 | 301.08} 291.07 





347.12 | 340.71 
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BEFORE THE BUREAU OF CUSTOMS, DEPARTMENT OF THE TREASURY 


In the matter of Imports of Plywood from Japan 


Petition of the Hardwood Plywood Institute for the Withholding of Appraise- 
ment and Assessment of a Special Dumping Duty. 

Comes now the Hardwood Plywood Institute, a nonprofit corporation, repre- 
senting its members, producers of hardwood plywood, and petitions the Secretary 
of the Treasury for an order withholding appraisement from and assessment of a 
special dumping duty on plywood from Japan, under the provisions of the Anti- 
dumping Act (USCA Title 19 Section 160-170). 

For grounds for such order the petitioner states : 

The principal woods used in the plywood imported into the United States are 
Birch and Lauan (Philippine Mahogany). The measure of the quantity of ply- 
wood imported is on a square foot, surface measure. The thicknesses of imported 
plywood range from ’’ thru %,"? and the panel sizes 2’ x 4’ up to 4’ x 8’ with 
the majority of the imports being panels 4’ x 8’ and 4’’ thick. 

The Tariff Classification, the quantity and declared value of plywood imports 
from Japan for the first nine months of 1958 are as follows :* 


Tariff classification Quantity Declared value 


Square feet 
4209.300 birch plywood 5, 171, 080 


$535, 987 
4209.500 n. e. s. plywood 71, 956, 632 4, 227, 187 





Over 90 percent of the plywood imported from Japan in the N. E. 8. classifica- 
tion is Lauan (Philippine Mahogany). 

The average ad valorem value per 1000 sq. ft. for plywood imports from 
Japan for the months January thru September 1953 is as follows :? 





Birch 





e 
eeeeeenee E 
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JAPANESE BIRCH PLYWOOD 


The petitioner has not been able to obtain price lists and invoices on Japanese- 
birch plywood ; therefore, it must rely on the declared valuations to establish that 
the purchase price of Japanese birch plywood exported to the United States is less 
than the domestic price in the Japanese market. 

The above average declared valuations for birch plywood range from a low of. 
$87.99 to a high of $112.48. This covers a range of thicknesses from 14"" to %’’. 


1 Department of Commerce from Bureau of Customs. 
? Department of Commerce, Business and Defense Services Administration. 
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Domestic prices for birch plywood sold:in Japan as of August 15, 1953,? are as 
follows: 


Birch 


T Price per 
Thickness i thousand 
square feet 


| Sosezae8 
esessseu 


The above prices show a differential of $34.68 per m sq, ft. between 44’’ and 
¥4"’, if this differential remains constant in each 14’’ increase in thickness, the 
Japanese domestic price would be as follows for thicker panels: 


Thickness Plies Size Grade EY A Price m sq. 
glue ft. 


$159. 66 








As the shipments vary in thickness the average declared value is only the mean 
of all shipments. It is quite evident that with a maximum declared value average 
of $112.43 and a minimum declared value average of $87.99 and a domestic low 
price average of $82.40, the purchases would have to be almost exclusively in the 
14’", 2d grade panels for the declared values to be equal to the Japanese domestic 
prices. Such is quite obviously not the case and an investigation of the true 
value is warranted. 

Petitioner states that a reappraisement of the Japanese birch plywood imports 
should be made and the actual domestic prices for all thicknesses and sizes of 
panels determined. 


JAPANESE LAUAN (PHILIPPINE MAHOGANY) PLYWOOD 


As Lauan wood constitutes 81%. of ‘the wood used: in Japanese plywood, this 
species represents over 90% of all plywood imported from Japan. Information 
on costs and prices is available and therefore the facts on the relation between 
purchase price for export and the domestic prices are conclusive. 

There is attached hereto as petitioner’s Exhibit 1 a photostat copy of Proforma 
Invoice of Ameriport, Kobe, Japan. Showing the following prices for Lauan 
(Philippine Mahogany) plywood 48’’ x 96’’, %4’’. 


Per 1,000 sq. 
ft. C.& F. 
East Coast 
Port U. 8. 





TR i S| A oie See hepa ey eee ee 
100,000 sq. ft. Type III 2d quality .._- athe dich Gabi thin bude 
ot Re ee es ees 
100,000 sq. ft. Type II 2d quality......-..--- 


2 Department of Commerce, Business and Defense Services Administration. 
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There is attached hereto as petitioner’s exhibit 2 a photostat copy of a price 
list of Ameriport, Kobo, Japan, showing the following: breakdown: 


PHILIPPINE MAHOGANY PLYWOOD 


Rotary cut, type III (extended urea resin glue), First quality Both sides 
scraped, Face side good and sanded, Face side no joints and no patches, Hot 
pressed, 3 ply.—Thickness, %4 inch; width, 4 feet; length, 8 feet: 


Price per thousand square feet f. 0. b. Kobe, Japan.___-...._.__-_____-- 

Plus ocean freight per thousand square feet based on a rate of $32.75 per 
40 cuble feet — css int narret-oiennsetisi beth ele dt oan asileetalent.t 

Plus marine insurance of $0.50 per hundred dollars value based on 10 per- 
cent over the f. o. b, Japan. price plus ocean freightu__.........-...- 

Plus United States import duty of 20 percent (20 percent) based on the 
ex-factory Japan price of $52.19 per thousand square feet_.._..__._____- 10. 44 | 


Total delivered price per thousand square feet to any east coast or 
gulf port (including United States import duty) —......--.-... 89. 75 


It is to be noted that this invoice states the factory price on which duty is 
assesed is $52.19 per m square feet. 

There is attached hereto as petitioner’s Exhibit 8 a photostat copy of a price 
list of Ameriport, Kobo, Japan for Lauan plywood panels in sizes from 3’ x 6’ to 
5’ x 8’ and thicknesses from %’’ thru %’’. These prices are per m sq. ft., 
1. o. b. Kobe, Japan. 

This price list establishes that there is a differential between the price of 
3’ x 6’ panels and 4’ x 8’ panels of $5.50 for 1st quality and $3.50 for 2nd quality. 
It also establishes a differential for thicknesses of $28.50 for each %’’. Ap- 
plication of this differential to the f. o. b. prices of $59.50 for 4’’ would give a 
price of $88.00 for %’’ and so forth, f. o. b. Japan. 

There is attached hereto as petitioner’s Exhibit 4 a pohtostat copy of an in- 
voice of September 1953 for 150,080 sq. ft. of 4’’ Rotary Lauan plywood, 
48’’ x 96’’, 3 ply, all Ist quality, Type II Glue with a C. & F. price of $72.50 per 
m sq. ft. As ocean freight is $19.38 per m sq. ft. the f. 0. b. Japan price for the 
plywood shipped on this invoice without deduction for insurance was $53.12. 

There is attached hereto as petitioner’s Exhibit 5 a photostat copy of an in- 
voice for 16,000 sq. ft. for 4’’, 3 ply. Rotary Lauan plywood, all 1st quality, Type 
II Glue with a ©. & F. price of $69.00 per m sq. ft. As the ocean freight is $19.38 
the f. 0. b. Japan price for the plywood shipped on this invoice without deduction 
for insurance was $49.62. 

There is attached hereto as petitioner’s Exhibit 6 a photostat copy of an in- 
voice of September 1953 for 100,000 sq. ft. of %4’’ Rotary Lauan plywood, 
48’’ x 96’’, all Ist quality, Type II Glue with a C. & F. price of $72.50 per m 
sq. ft. As the ocean freight is $19.38 the f. o. b. Japan price for the plywood 
shipped on this invoice without deduction for insurance was $53.12. 

There is attached hereto as petitioner’s Exhibit 7 a photostat copy of an in- 
voice of September 1953 for 400,000 sq. ft. of %’’ Rotary Lauan plywood, 
48’’ x 96’’, Ist quality, Type II Glue at the C. & F. price of $69.00 per m sq. ft. 
As the ocean freight is $19.30 the f. 0. b. Japan price for the plywood shipped 
on this invoice without deduction for insurance was $49.62. 

The exhibits attached hereto establish the following f. o. b. Japan prices for 
¥%’’ Rotary Lauan plywood, 48’’ x 96’’, Ist quality, Type II Glue: 


Bixbiit: 2a ni... be RI $63. 00 
MEE accep nnd sm qensnmintiniipeninnash a kiinenha anaemia nie inde ie agai 53. 12 
BRIA G, Dh penrer pray bali idl pinhhenglationee-egeehnh cael agetenetetd ld ened 49. 62 
BEI OG Wha ck aon co naneerce-tnen noshomyes baieenmerener siemineatl he eaaraeetineiieamediia nmin eda 53.12 
NG Clonee tend bgln ec bilinitagese eeagielns-qiineinngustonnnetpiaainsameneanin 49. 62 
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The U. 8. Embassy at Tokyo in a dispatch dated September 28, 1953, stated 
that the domestic Japanese wholesale price of Lauan plywood is as follows: 
\4’’ Exterior Type I (Phenol resin glue) 
Grade No. 1—Yen* 37 per sq. ft. or 10.29 cents per sq. ft.: $102.90 per m sq. ft. 
Grade No. 2—Yen 35 per sq. ft. or 9.72-cents per sq. ft.: $97.20 per m sq. ft. 
Interior Type II (Urea resin glue) 
Grade No. 1—Yen 30. per sq. ft. or 8.32 cents per sq. ft.: $83.20 per m sq. ft. 
Grade No. 2—Yen 28 per sq. ft. or 7.75 cents per sq. ft.: $77.50 per m sq. ft. 
Comparison in Price 
Exhibit 1—1st quality type II glue $63.00 Domestic Japan $83.20 
Exhibit 4—1st quality type II glue $53.12 Domestic Japan $83.20 
‘Exhibit 5—1st quality type II glue $49.62 Domestic Japan $83.20 
Exhibit 6—1st quality type II glue $53.12 Domestic Japan $83.20 
Exhibit 7—1st quality type II glue $49.62 Domestic Japan $83.20 

The dispatch from the U. S. Embassy of September 28, 1953, gives the average 
cost of Lauan plywood, 14’’ as yen 17.40 per sq. ft. or yen 17,400 per m sq. ft. or 
$48.31 per m sq. ft. If there is added to this cost the percentages required by 
Section 165, USCA Title 19, the average cost of production for tariff purposes of 
¥%”’ Lauan plywood would be $57.39, which is in excess of the prices in the in- 
voices attached hereto as Exhibits 4, 5, 6, and 7. 

Lauan plywood enters the United States under the N. E. 8. classification of ply- 
woods. ‘the ad valorem values heretofore set out for January—Septemer 1953 
show a low average of $52.89 to a high of $64.67. 

Fifteen entries in April 1953 :0f plywood from Japan in the N, BE. 8. class show 
the following : ‘ 
lentry: 13,280 ft. per m, $122.97 
2 entries totaling : 99,200 ft. per m, $97.21 and $95.00 
lentry: 44,832 ft. per m, $80.61 
Lentry: 1,422,806 ft. per m, $77.61 
2 entries totaling: 2,227,196 ft. per m, $63.89 and $61.49 

‘3 entries totaling: 2,381,618 ft. per m, $54.82 and $54.22 and $52.28 
3 entries totaling: 941,244 ft. per m, $49.90 and $44.53 and $42.92 
2 entries totaling : 99,000 ft. per m, $23.90 and $23.01 

It should be noted that approximately 80% of the entries showed a declared 
valuation of less than $64.00 per m sq. ft. 

Petitioner prays that the Secretary of the Treasury issue an order forthwith 
for the reappraisement of all plywood entries from Japan and that an investiga- 
tion be made to determine the true ad valorem value of Japanese plywood and a 
dumping duty assessed upon such finding. 

Respectfully submitted. 

Rosert N. HAweEs, 
1028 Barr Building, Washington 6, D. C., 
Counsel for the Hardwood Plywood Institute. 


Mr. Hawes. Nine months after the filing of the complaints, by 
letter dated August 17, 1954, I was advised by Treasury that appraise- 
ment action on Finnish and Japanese plywood had been suspended. 
On my frequent checkups with the Customs Bureau, I was advised 
“that the cases against Finland and Japan were under investigation. 


THE FINNISH COMPLAINT 


In April 1955, in a brief filed with the Tariff Commission in the 
Hardwood Plywood Escape Clause case, the representatives of the 
Finnish plywood producers referred to a finding by the Customs 
Bureau on our complaint to the effect that the Finnish producers 
had dumped plywood in the United States. 

As counsel for the complainant American industry, I had not been 
advised of this report. I immediately called on a Treasury Depart- 


* Yen—360 to one dollar. 
* Department of Commerce, Business and Defense Service Admin. 
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ment official with whom I-had consulted previously, and found him 
to be much embarrassed by the fact that I knew of the Customs Bureau 
report finding the Finns had eer plywood. 

I was advised that the Customs Bureau had made a report on March 
17, 1955, of its investigation of our charges against Finnish producers 
and had found that Finnish producers had dumped plywood ‘in viola- 
tion of the act in several instances. I was also told that the Customs 
Bureau report had been sent tothe Finnish Embassy for a checkup of 
the findings. 

I asked the Treasury official why a report of the Customs Bureau 
finding a violation of our laws should be submitted to the violators for 
a checkup or explanation. I was advised that the report had been 
sent to the State Department, which customarily sent antidumping 
reports to foreign countries concerned for checking and for explana- 
tion prior to the Treasury making its findings. 

I ventured an opinion that such procedure permitted the offending 
foreign producers to influence or controvert factual determinations 
of a United States Government agency. I asked that, as counsel for 
the affected American industry, I be furnished a copy of the Customs 
Bureau report. I was informed that the report was confidential. I 
contended, to no avail, that the confidential status of the report had 
been destroyed when the report was turned over to the Finnish Em- 
bassy and by the Embassy to the Finnish producers. 

I maintained that American industry was entitled to the same privi- 
leges of reviewing the report as were extended to foreign producers. 
Still, a copy of the report was not furnished. The reasons became 
apparent later. In early October 1955, I was requested by the same 
Treasury official to call at his office concerning the report on the Finns. 
I was cation that the Treasury had decided to make a finding: of no 
dumping on the grounds that the Finnish producers had explained 
some of the Customs Bureau charges and also because dumping had 
been established in only some of the importations. I contended that 
the act required that each shipment be considered and that the sale 
at less than fair value of any shipment. required a determination of 
dumping as to that shipment. 

I was informed that the Treasury Department had the right to 
exercise administrative discretion in dumping determinations and was 
exercising such discretion in our case. On October 12, 1955, I received 
an official notice stating : 


An investigation of this matter has been completed, and the facts developed 
establish that plywood from Finland has not been sold to the United States at 
less than its fair value under the Antidumping Act. 

The official decision conflicted with the factual findings of the Cus- 
toms Bureau. Dumping had been established after an investigation 
by the Customs Bureau, but ‘Treasury, in the exercise of its alleged 
discretion, ignored the facts establishing a violation of the law and 
issued the official release set out above. It was now more apparent why 
the report could not be given to me, as it would have disclosed the 
assumption by Treasury of the determination of when the Antidump- 
ing Act should be applied: 

A copy of the notice of October 12, 1955, is submitted herewith. 

The investigation of Finnish plywood took just a few days short of 
2 years. 
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THE JAPANESE COMPLAINT 


The complaint on the dumping of Japanese plywood was filed on 
November 30, 1953. In my frequent contacts with both Treasury and 
Customs on this complaint, I was advised that an investigation was 
being made. { 

My contention that the Customs Bureau should know the foreign 
market value of Japanese plywood, or if there was no foreign market 
value, then the export price to other countries in order to assess the 
duty on plywood, was, much to my surprise, met by the statement that 
the foreign market value was not known and had to be ascertained. 
This was confusing, as the legal basis for assessing duty on plywood 
is the forei caren value, and the difference between sale price in 
the United States and foreign market value is the basis for calculating 
a dumping price. 

On September 21, 1955, nearly 2 years after date of the complaint, a 
Treasury official requested that I call on him with reference to the 
Japanese complaint. I was. advised that the Customs Bureau had 
found that the grades of plywood sold in Japan were not comparable 
to the grades exported to the United States and that, therefore, the 
prices of exports to Canada had been used and no dumping found. 

I advised this official that the Japanese plywood industry had 
adopted standards which were taken from the United States commer- 
cial standards for hardwood plywood and all Japanese plywood was 
made to those standards. I referred to Foreign Service reports and 
Japanese publications which established that the Japanese plywood 
industry made comparable grades to ours and sold those grades in the 
domestic market. I asked if I could see the report which supported the 
statement and I was told that the investigation report was confidential. 

The contention that comparable grades to those exported to the 
United States were not sold in Japan is completely without substance. 
The Japanese plywood industry has been eiatpletehy reconstructed 
since World War Ii. The industry established new production meth- 
ods and new quality standards applicable to all of the plywood pro- 
duced. 

There are three types of plywood. These types are determined by 
the glue line; the Americans and the Japanese produce only these three 

There are several grades, and those grades are determined 
from the quality of the veneer. The grades produced in Japan are 
similar in all respects and competitive with the grades made in the 
United States. Many, if not all, grades and types produced in Japan 
are offered for both export and in the home market. There may be 
some variation in panel size, but the panel size does not affect the com- 
parability of the plywood. 

If the report had been made available, I am sure the Treasury’s 
contention could have been shown to be without foundation. 

On September 30, 1955, I was advised that the Treasury would in- 
vestigate the cost of production in Japan and consider that as a basis; 
this was a new tactic after 22 months of investigation. 

I knew on receipt of that letter, a copy of which is submitted, that 
a finding of dumping had to be avoided, as there was no possibility 
that the Japanese cost of production would be higher than the sales 
price, Japanese cost of labor is so extremely low that the prices at 
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which plywood was sold to the United States were above the Japanese 
cost of production. I am confident that Treasury and customs officials 
were fully aware of this situation and could have, without any fur- 
ther delay, issued a no-dumping finding on that date. 

The case dragged elong, and, on December 20, 1955, 2 years 21 days 
_ after the complaint was filed, I was asked to call on the Assistant Sec- 
retary of the Treasury. The other Treasury and the customs oflicials 
with whom I had been in so frequent contact. were: present. 

I was formally advised that the investigation showed no sales at 
less than fair value. I requested a copy of the investigation report, 
and this was denied me. I endeavored to ascertain the basis of the 
decision, but all my inquiries met with the answer that the investiga- 
tive findings were confidential. 

The American hardwood plywood industry had spent considerable 
time and moneys over a period of 3 years in an effort to stop an unfair 
trade eee supposedly contrary to an act of Congress. What did 
this effort produce? 

A cryptic note that the facts developed did not establish sales at 
less than fair value, no statement of considerations, no factual report, 
a refusal to disclose the results of the investigation, and the garbing of 
the investigative reports in a cloak of secrecy to avoid disclosure of 
facts in conflict with the decision. 

Two years have passed and the plywood imports continue in ever- 
increasing quantities at prices substantially the same as those charged 
by the Japanese in 1958, 1954, and 1955. The Finnish and Japanese 
producers were given a clean bill of health by Treasury; the door 
was opened to dumping at the will of the foreign producers. 

The fact that Treasury and the State Department do not favor the 
Antidumping Act is well known to domestic and foreign producers 
alike. 

I have gone into facts in the plywood complaints in detail because I 
feel that our case is illustrative of the past and present attitude of the 
‘Treasury Department on the enforcement of the Antidumping Act. 

Our cases point up the urgent need for amendments to the act which 
will assure enforcement. and a fair and equitable treatment for Ameri- 
-can industry, farmers, and labor. 


TREASURY REPORT TO HOUSE WAYS AND MEANS COMMITTEE 


I believe that the Treasury’s report to this committee, made in 
compliance with the provisions of the Customs Simplification Act 
conclusively demonstrates the policy of the Treasury Department on 
dumping complaints. The Treasury does not detail in its report the 
«omplaints and findings during the period 1921-33. 

The Treasury decisions show that in this period there were 54 dump- 
ing findings; the number of complaints has not been disclosed. The 
‘Treasury report to Congress shows 189 complaints for the period 
1934-56 and 8 findings of dumping. In the 1950-56 period there were 
135 complaints and 1 finding. There were 7 times as many findings 
-during the first 12 years the act was in effect as there have been in the 
‘past 22 vears. _ A change in policy on enforcement of the act seems 
‘to be established. 
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PURPOSE OF ANTIDUMPING ACT 


The Antidumping Act was designed for a single specific, purpose, to. 
inhibit the unfair trade practice of selling to the United States at, 
prices lower than the prices charged in the country of origin. Dump- 
Ing may occur in a single shipment as well as in a marketing program, 
which floods this country. with merchandise. 

The Antidumping Act is not a;tariff law. It has no relationship 
to the Reciprocal Trade Agreements Act. It is not applicable across 
the board toall imports:from a country or even all the imports of a 
single commodity. 

Congress, in enacting the Antidumping Act, recognized that foreign 
producers operate in markets which are entirely different in that they 
are free from the réstraints placed by law on our interstate transac- 
tions. Our domestic producers are subject to our antitrust laws, They 
cannot control production and cannot fix prices. Cartels, and indus- 
try production and price control agreements are not. only. permitted, 
but enforced by many foreign governments. 

In Japan, the plywood manufacturers are organized in the form of 
a cartel with controls of production, prices, and exports, the Japanese 
producers’ agreements are enforced by a decree of the Japanese Minis- 
try of International Trade and Industry. Through such means, in 
Japan and other countries, the home market prices may be, fixed with 
impunity and the producers can maintain higher prices at. home while 
unfairly dumping their products in the United States. 

Our laws are designed to assure fair competitive conditions for all 
who enter our markets. The foreign producers are not subject. to such 
restrictions in their home markets and: have a decided advantage over 
our domestic producers when shipping to our markets. 

The Antidumping Act was designed to prevent this advantage from 
being used unfairly. 

Dumping should not be confused with the meeting of competition 
defense in the Robinson-Patman Act. 

In»most instances, foreign producers dump from their controlled 
market into our uncentrolled market in order to meet the competition 
of domestic producers. A meeting of competition defense in the Anti- 
dumping Act would nullify the act. Foreign producers dump in our 
markets in order to make sales which could not be secured except for 
the unfair prices advantage obtained by dumping. 


ESTABLISHMENT OF INJURY TO DOMESTIC INDUSTRY 


We strongly recommend that the committee consider an amendment 
to eliminate the requirement for a finding of injury to the domestic 
industry. 

The primary, purpose of the Antidumping Act is to place foreign 
producers ina position comparable to domestic industry in matters 
of unfair price competition. The question of whether dumping is in- 
jurious to, a domestic industry is irrelevant. Dumping is wrong per 
se and should be prohibited in all cases. 

In considering the matter of injury, it should be noted that the 
dumping duty is the difference between the sale price and the fair 
value. There is no penalty. The dumping duty restores the price of 
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the merchandise to the fair value, no more than the price the forei 
producers should have charged in the first instance and the price the 
importers should have paid, had the offender not sought an unfair 
advantage. 

It should be made clear that the dumping duty is assessed only’ 
against a shipment when the price of such shipment is less than fair 
value. It is not assessed against all shipments of like, merchandise. 

There has been a misunderstanding and’ a miiscoriception that the: 
dumping duty was.assessed. against, all shipments of, the merchandise: 
from the country in question, elrio : - 

Under the Antidumping Act, a ‘finding after investigation’ that 
merchandise has been sold or is likely to bé sold at less than fair value, 
foreign market value, established dumping. Dumping is the sale at’ 
less than fair value, and that having been found, the prohibition of 
the act has been violated. : ont 

The next step in the procedure is the determination of assessment of! 
the dumping duty, but before this can be'done, the Tariff Commission 
must find that the domestic industry is injured or likely to be injured; 
or that a new industry was prevented from being established because of 
the dumping. 

Dumping is the unfair practice inhibited by the act. The assess- 
ment. of the dumping duty.is analogous to the assessment of a tax! 
deficiency, except for one fact; the taxpayer is assessed and must pay, 
whereas the violator of the Antidumping Act says: 


Before you can assess a dumping duty against me, the domestic industry (the 
injured party) must prove to the Tariff Commission that it has been injured. 


As such proof is difficult and in many cases impossible, the flaunter 
of our laws goes blithely on his way. The injury requirement in 
substance advises the foreign producers and importers that they must 
plan so that the difficult task of proving injury will be virtually im- 
possible. _ This can be done under the present act. 

For example, plywood has been brought into certain west coast 
ports and.sold at dumping prices on the docks. The result of such 
sales has been to drive the American producers from those markets, 
but as the entire hardwod plywood industry, with plants in 30 States, 
cannot attribute its present depressed condition to dumping in that 
west coast market, it could not under the act meet the requirements 
that industry injury was established. 


SECTION 205 OF THE ACT 


Section 205 of the act, defining foreign market. value, contains two 
terms which have resulfed in confusion and have interfered materially 
in the enforcement of the act. I refer to the terms “freely offered” 
and “such or similar merchandise.” The word “freely” should be 
deleted. 

The Treasury, relying on decisions of the Customs Court, has ex- 
cluded from consideration sales made in. the home market when there 
were restrictions on resale or use, no matter how flimsy or fictitious. 
The Treasury could have refused to acquiesce in the Customs Court 
decisions as it does in tax cases, or it could have appealed the decisions 
to the Supreme Court. It decided to acquiesce and has consistently 
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found no sales in the home market where there were restrictions on 
resale or use. 

The negative policy adopted is indicative of the Treasury Depart- 
ment’s position on the enforcement of the act. The deletion of the 
word “freely” in section 205 will require a more realistic and positive 
approach by Treasury. 

In regard to the words “such or similar merchandise,” in section 
205, the construction placed on this phrase by Treasury, if the plywood 
case is an example, is that the merchandise must be identical in every 
respect in order to be used for foreign market value pu 

the Japanese plywood case, I can only assume, as I do not know 
what the evidence showed, that the Treasury construed the phrase to 
mean that the plywood sold in Japan was not identical in all respects 
with the plywood shipped to the United States. 

I would challenge this finding. There is absolutely no question that 
the plywood sold in the home market of Japan is like, similar, and 
competitive with the plywood exported to the United States. It may 
not be identical. 

A. new definition of “such or similar merchandise” is required so 
that Treasury will not exclude for comparison purposes merchandise 
where the differences are minor in physical characteristics, component 
materials, appearance, or packaging. The test of a comparable prod- 
uct should be whether it has similar uses and is competitive. 

A definition of “such or similar merchandise” which would require 
that the Secretary for comparison purposes look, first, for identical 
merchandise; secondly, to like merchandise, and in the absence of 


identical or like, to similar or competitive merchandise, would simplify 
the investigations and prevent evasions of the act. 


SUGGESTED PROCEDURAL AMENDMENTS 


In regard to the necessary procedural amendments, the present act 
does not require the Secretary of Treasury to make a report of the 
investigation on which he makes his determination of dumping. The 
Secretary not only make no report, but cloaks his investigation find- 
ings with a confidential status. 

The hardwood plywood cases are striking illustrations of the need 
for a report. In neither case could the industry determine the factual 
basis for the decision. 

In the case concerning Finland, the right to see the investigative 
report was denied to the domestic producers but furnished to the 
foreign producers. ‘7 

In the case involving Japan, the basis of the decision was contrary 
to available fact, but again, the American industry was denied the 
opportunity of reviewing the investigative findings.  —_ 

The secrecy in which these investigations are arbitrarily cloaked 
makes them, in effect, star-chamber proceedings. The Secretary 
should be required to make a full and detailed report on all dumping 
investigations. The domestic industry concerned should be per- 
mitted to review the report and make comments and submit informa- 
tion just as the foreign producers are permitted to do under the present 
policy of the administrator of the act. 
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At this point, Mr. Chairman, I would like to add a few words to my 
statement, which relate to some testimony which has been given here 
which I have some pertinent facts on. 

Mr. Kendall, Assistant Secretary of the Treasury, said that the 
withholding of appraisal tended to reduce imports. Mr. Birch of the 
State Department indicated that the State Department looked with 
disfavor on the suspension of appraisal. 

Mr. Stitt, representing the Cound for Improved Japanese-United 
States Trade Relations, said that the withholding amounted to an 
embargo. 

I question these statements. 

Appraisement was suspended on plywood for approximately 2 
years. During the suspension, nlyeiond) imports from Japan increased 
400 percent, from 105 million square feet to 429 million square feet, and 
imports from Finland increased 25 percent, from 31 million square 
feet to 41 million square feet. 

Appraisement on hardboard was suspended, and I am told that dur- 
ing the period of suspension imports increased 300 percent. 

t would be very enlightening to all interested parties if the com- 
mittee would ask the Treasury to report the cases where appraisement 
was suspended and the imports prior to and during the period of 
suspension. 

It appears to me that we have another case of a conclusion, but no 
factual report supporting the conclusion. 

Under the act, the Secretary may make such investigation as he 
deems necessary. If he deems the investigation necessary, there is 
no limitation on the time he may hold a complaint in the inves- 
tigative status. 

It should be noted that in the Secretary’s report to Congress he 
gives the dates the complaints were received, but omits the dates of 
the findings. The 2 plywood cases were held in the investigative 
status for approximately 23 and 25 months, respectively. 

The act should be amended to require an investigation, a report and 
a time for publishing the Secretary’s report. A period of 4 months 
from the date of the complaint or the initiation of the investigation 
where such action is taken on the Secretary’s own initiative, or at the 
request of a committee of Congress, would be a reasonable time for 
the publication of the report. 

The present act provides no right of appeal for the domestic industry 
from an adverse finding. Where a no-finding-of-dumping decision 
is rendered, the domestic industry must file a new complaint, although 
it may have reason to believe that the decision of the Secretary was 
affected by extraneous considerations, unsupported by fact, or is 
merely arbitrary and capricious. 

On the other hand, the importers have the right to appeal from 
the assessment of the dumping duty under section 210 of the Tariff 
Act of 1930. 

I believe a right of appeal by the affected domestic industry from 
ano finding decision to the United States Court of Customs and Patent 
Appeals would do much to insure more efficient and effective enforce- 
ment of the act. The knowledge that a court will review the investi- 
gative report and the Secretary’s findings and conclusions will as- 
sure a fair and equitable weighing of the facts in relation to the pur- 

97539 —57——11 
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poses of the act and the interest of American industry, the farmer, and 
the laborer. 

As the purpose of these hearings is to consider amendments to the 
Antidumping Act which will make enforcement more efficient and 
effective, I urge the committee to look particularly for ambiguities 
and general phraseology which have permitted the exercise of admin- 
istrative discretion in the enforcement of the present law. 

It is quite apparent to my industry that the lack of specific lan- 
guage in the present law has led to the emasculation of the law, and 
to what in effect amounts to administrative repeal. I am confident 
that many of the affected domestic industries have a like opinion. 

H. R. 6006, the Treasury bill, does nothing to eliminate the general 
phraseology or ambiguities which have permitted the Secretary to 
make only 8 findings in 22 years and 1 finding in the last 6 years. In 
fact, the proposed bill enlarges the discretionary field of the Secretary 
by the insertion of the phrase “other circumstances,” where the lan- 
guage of the section lays too specific course to travel in the view of the 
Secretary. “Other circumstances” can mean anything the Secretary 
wishes to consider. 

The industry I represent is too familiar with “other circumstances” 
in the plywood cases to fail to feel apprehensive when the Secretary 
asks for the right to consider “other circumstances” in his determina- 
tions. 

H. R. 6006 offers nothing that will bring about more efficient and 
effective enforcement of the act. In fact, if H. R. 6006 is passed by 
Congress, such action would confirm the Secretary’s policy of emascu- 
lation and nullification. 

In our opinion, it would be better to repeal the Antidumping Act 
and with frankness tell the American industry that it isto have no pro- 
tection against dumping. 

In conclusion, I would like to briefly summarize the amendments 
which my industry deem essential. 

1. Elimination of the injury requirement. 

2. Deletion of the word “freely” in section 205 and the defining of 
“such or similar” to assure a fair and equitable basis for comparison 
of merchandise. 

3. Make investigations and reports mandatory. 

4. Grant appeals to affected domestic industry. 

5. Eliminate ambiguities and general phraseology to foreclose the 
exercise of administrative discretion. 

The Forand bill, H. R. 5120, incorporates all of the suggestions that 
my industry would like the committee to consider. 

T respectfully urge the committee consideration of H. R. 5120 as a 
bill which will assure the effective and efficient enforcement of the 
purposes of the Antidumping Act. 

On behalf of my clients and for myself, I thank you for hearing me 
on this matter which is extremely important to an industry hard 
pressed by the low-priced plywood imports from foreign countries. 

Thank you. 

The Cuarrman. Does that complete your statement, Mr. Hawes? 

Mr. Hawes. Yes, sir. 

The Crarrman. We thank you for your appearance and the infor- 
mation given the committee. 
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Any questions? 

Mr. Mitxs. Just one, Mr. Chairman. 

The Cuarrman. Mr. Mills of Arkansas will inquire. 

Mr. Mitts. Mr. Hawes, with respect to this Finnish complaint that 

ou referred to on pages 2, 3, and 4 of your statement, there is nothin 
in the Antidumping Act, as I recall, that requires the Treasury to see 
advice from the State Department with respect to whether or not 
dumping has occurred. 

Is that your understanding ? 

Mr. Hawes. That is my understanding, sir. 

Mr. Mitts. Apparently in this case, however, the advices of the 
State Department were sought. 

Mr. Hawes. That is what I was told. 

Mr. Miius. And in spite of the fact that the Tariff Commission 
found injury to have occurred ? 

Mr. Hawes. No. The case did not reach the stage of injury. It was 
cut off by the Treasury in the price determination. 

Mr. Mitts. Because the Treasury reached the conclusion, then, after 
consultation, that there had been no unfair pricing. Is that the point? 

Mr. Hawes. That is right, sir. 

Mr. Mri1s. I wanted to be certain about that. It is your contention 
that there was, of course, unfair pricing; that you had made a case that 
bore out that conclusion. 

Mr. Hawes. Well, we believed that we had made a factual case in our 
presentation, and that was supported by the statement of the represent- 
atives of the Finnish producers in the Tariff Commission hearing on 
our escape-clause case, where they referred to the finding of dumping 
by the Customs Bureau, and tried to excuse it in their brief. ey 
tried to minimize it. 

Mr. Mus. What I am trying to get at, Mr. Hawes, is this: 

Is it your thought that in the administration of the Antidumping 
Act, insofar as the question of fair value is concerned, the Treasury 
Department itself does not make the determination without consulting 
with the State Department ? 

Mr. Hawes. That is my understanding. 

Mr. Byrnes. I would like to clarify the fact that as far as this 
Finnish case is concerned, as I understand it, the Customs Bureau did 
the investigatory work for the Secretary of the Treasury to determine 
what the price situation was. 

Mr. Hawes. That is correct. 

Mr. Byrnes. In this particular case it did make a report to the Secre- 
tary of the Treasury that there was unfair pricing within the meaning 
of the Antidumping Act. 

Mr. Hawes. That is what I understand. 

Mr. Byrnes. And then, but before the Secretary of the Treasury 
finalized the findings that would normally be made by him and referred 
the matter to the Treasury Department, they sent the Customs Bureau 
report to the State Department. Is that correct? 

Mr. Hawes. That is correct. 

Mr. Byrnes. And then the State Department turned it over to the 
Finnish people, to the Finnish Embassy, or in some way at least it 
got into the hands of the Finnish producers and exporters. 

Mr. Hawes. That is correct. 
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Mr. Byrnes. And yet you, as a representative of the American in- 
dustry affected, could not see the report, and did not even know 
anything about the bureau report, because you first heard about it at 
the Tariff Commission in connection with another matter, namely, the 
escape-clause investigation ? 

Mr. Hawes. That is correct. 

Mr. Mrs. Mr. Chairman, I raised the question because I was con- 
cerned that the practice had developed, if in fact it has, of the 
Treasury Department not making the determination, but actually let- 
ting the State Department make the determination as to whether an 
article is coming in at less than fair value. And apparently, from what 
you say, the Treasury Department may make the decision, but it is 
seeking advice from the State Department as well as from its own 
agent, the Customs Bureau, in determining that matter. 

Mr. Hawes. Well, as we understand it, in this case I was told the 
investigation was made by the Customs Bureau. They report to the 
Treasury. Then in this case the investigated report went from Treas- 
ury to State Department, who turned it over to the Finnish Embassy 
or the Finnish producers. 

In any event, the report reached the Finnish producers, and they 
referred to it in their brief in the Tariff Commission, 

Mr. Mrius. But the important thing is that the Customs Bureau 
found that the articles were coming in at an unfair price? 

Mr. Hawes. That is right. 

Mr. Mis. And then the Treasury reached the conclusion, upon 
some other advice, that they were not coming in at an unfair price? 

Mr. Hawes. That is correct. 

Mr. Mitts. And the law itself does not call upon them to seek any 
other advice from any other source, does it ? 

Mr. Hawes. No, it does not, 

Mr. Mus. I do not understand how in this case they could have 
been carrying out the law at all. 

Mr. Hawes. We could not understand it either, sir, 

Mr. Byrnes. Will you yield there ? 

They do have the right to investigate, and so their investigation 
will not permit them to go to any source. But what they did in this 
case apparently was to let the State Department become the counsel 
and attorney for the defense and submit rebuttal information. 

Mr. Mitts. Well, as I understood from Mr. Kendall yesterday, the 
Treasury Department undertakes an investigation to determine 
whether or not an article is coming in at unfair price. If it is, then 
they turn the matter over to the Tariif Commission to determine 
whether or not there is injury or prospective injury. 

Now, they cut this off in the beginning on the finding that the articles 
had not come in at an unfair price, even though the Customs Bureau 
said that they had come in at an unfair price. 

Mr. Hawes. That is correct. I have a copy of a letter written to me 
by Mr. James Pomeroy Hendrick, dated September 30, 1955, with 
reference to this. 

Would you like to have me read it into the record? It explains 
their position clearly. 

The Cuatrman. Without objection, you can include that in the 
record. 
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(The letter referred to follows :) 


TREASURY DEPARTMENT, 


Washington, September 30, 1955. 
Rosert N. Hawes, Esq., 


Hawes &¢ Gosnell, 
Washington, D.C. 

Dear Mr. Hawes: I am in receipt of your letter of September 22, 1955, relative 
to the Finnish plywood dumping case. 

What happened, during the course of processing the case, was this: The 
Bureau of Customs made a report to the Treasury in which were listed certain 
sales at what might be considered sales at less than foreign market value, which 
was the standard applicable in this case. The Bureau agreed, however, that it 
would be advisable to check its figures with the records of the Finnish producers, 
in view of the fact that there were unresolved problems relating to comparisons 
between qualities and quantities in the sales to the United States and the sales 
forming the basis for the determination of foreign market value, and relating to 
charges and allowances. On the basis of the recheck it became evident that such 
sales as had been made in the past at what could be considered at less than 
foreign market value were not more than insignificant as to quantity or margin 
of difference and that therefore there was no basis‘for a finding of sales at less 
than fair value; and it was also established that the pricing as of the time of 
the recheck precluded any apparent possibility of sales at less than foreign mar- 
ket value. Under these circumstances there was no likelihood of sales at less 
than fair value in the future. This question having been resolved in the negative, 
the Treasury had no choice but to dismiss the complaint. 

Perhaps the difference between your point of view and ours can best be exem- 
plified by a question posed by Mr. Audett toward the close of our meeting on 
September 21, and your answer. Mr. Andett asked whether, if we found one 
sale in 10,000 which had inadvertently been made at slightly less than foreign 
market value we should necessarily make a determination of sales at less than 
fair value and send the case to the Tariff Commission for determination as to 
injury. Your answer was unreservedly in the affirmative. While we recognize 
that there could be circumstances justifying such an answer, in general our 
answer would, on the contrary, be in the negative. 

Sincerely yours, 
JAMES POMEROY HENDRICK, 
Assistant to the Assistant Secretary. 


The Cuatrman. Mr. Baker. 

Mr. Baxer. What is the duty for plywood now? , 

Mr. Hawes. It is 15 percent on birch; 25 percent on alder and Pirata 
pine, and 20 percent on all other species. 

Mr. Baker. Some people have represented to me that they are hav- 
ing difficulty getting American plywood. What do you have to say 
about that ? 

Mr. Hawes. Well, they have difficulty —— American plywood 
today because the American plywood producers ~ been driven out 
of what we term the thin panel market—that is, the one-eighth inch 
thick. 

Prior to the influx of imports, there was no difficulty among door 
manufacturers in securing thin panel material. 

Mr. Baxer. I can see that. But in your industry, are you prepared 
to go ahead and produce more to meet this demand? Because there 
are a lot of these situations popping up all over the country. 

Mr. Hawes. That is true, Mr. Baker, and we are certainly in a posi- 
tion to produce more thin panels. At the present time our production 
is 25 percent less than it was last year. 

Mr. Baxer. It concerns me that there are 2 or 3 big companies in 
this country that control the majority of the domestic production. 

Mr. Hawes. That is absolutely untrue, Mr. Baker. There are four 
companies that have a portion of the production, but a small part of it. 
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Mr. Baker. Has the State Department reduced the tariff duty to its 
irreducible minimum now? Have they gone down about as far as 
they can go? 

Mr. Hawes. They have gone as far as they can. They could not 
go any further this year. 

Mr. Baxer. What about next year? 

Mr. Hawes. No. 

The Cuarrman. Mr. Curtis will inquire. 

Mr. Curtis. I would like to ask this first: You have given the figures 
on the increase in plywood imports since 1951 as being 800 percent. 
What has been the percentage of increase in American consumption in 
the same period? That would give us a better picture. 

Mr. Hawes. Less than a hundred percent ? 

Mr. Curtis. Less than a hundred. 

Mr. Hawes. I was trying to figure it out exactly. 

Mr. Curtis. Now, Mr. Chairman, I would like to make a request 
that the Treasury Department furnish to this committee copies of 
these confidential reports in both of these two cases that have been 
cited here, so that our staff may go over them. I would like to go over 
them myself. I would like to further make the request that the 
Treasury Department be permitted to reply to these charges that 
have been made here, and also make a statement explaining, if they 
have any explanation, their position. 

The reason for that request is this: That, if these charges are true, 
we can change the law in many ways, and it makes no difference if the 
law that we write is not going to be complied with. And I think it is 
quite important to take two specific cases, run them down, and find 
out just what has been the procedure in this area. For that reason, I 
make these requests. 

The Cuarrman. Without objection, the records you speak of will 
be submitted to the committee. Then let us see how much volume 
there is, to see whether you want all of it included. 

Mr. Curtis. I was not requesting that it be put in our hearing, 
Mr. Chairman. I was saying that we request that those reports be 
turned over to us, so that our staff can go over them. 

The Cuairrman. Without objection. 

Mr. Curtis. With that, I would like to have the Treasury Depart- 
ment make an explanation and answer of these charges. 

The Cuarmman. Without objection, it is so ordered. 
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(On Mr. Curtis’ request, the following data on the domestic produc- 
tion and imports of hardwood plywood are inserted in the record at 
this point :) 


Hardwood plywood: United States production, imports, exports, apparent con- 
sumption, and ratios of imports to production and consumption of market 
hardwood plywood for specified years, 1947-56, and of all ordinary hard- 
wood plywood for specified years, 1943-56 


{In thousands of square feet surface measure] 


Ratio of imports to— 

United Apparent 

Class of plywood and year States Imports ! Exports | consump- 
production tion 2 


Market hardwood plywood: 2 
1947 726, 738 26, 482 
bik 805, 249 66, 761 
794, 857 84, 931 
805, 632 218, 862 
716, 481 425, 898 
i 917, 784 613, 984 
OOD Sih ss choc cicds Seaaisic ; 839, 327 697, 172 
All ordinary hardwood ply- 


— Ope Dw 


705, 798 8 

53 
§ : 26, 482 
1951 é. Wevsctonte 73, a 
BONO). sb wsss. Jack ian ,17 , 931 
ie tap ~heren sein «ini =neegtinn , 242, 218, 862 
1954 5 425, 898 
1955 4 , 613, 984 | 1,976, 
BOOS. sis ciu-ajucwaeisen 697, 172 q (7) 











1 Data on ee cover hardwood plywood only. For this purpose it was necessary to adjust (partly 
by estimate) official import statistics by deleting such softwood plywood as was reported jointly with hard- 
wood plywood imports in basket classifications. 

2 Production plus imports minus exports. 

3 The term “‘market hardwood plywood” is employed to cover that portion of ordinary hardwood plywood 
production that was sold by producing plants, 

4 Preliminary. 

5 The term “ordinary hardwood plywood”’ applies to all grades and types of hardwood plywood other 
than container and packaging plywood. 

6 Less than Mo of 1 percent. 

7 Not available. 

8 Includes estimate of 377,000,000 square feet production that was consumed by producing plants. 


Source: Compiled from official statistics of the U. 8. Department of Commerce except as indicated. U.S 
Tariff Commission, August 1957. 


The Cuarrman. We thank you for your appearance and the informa- 
tion given the committee. 

Mr. Simpson has a request. 

Mr. Stupson. I ask unanimous consent that a letter from Mr. David 
Williams, of the Pennsylvania Employer-Wage Earner Job Protec- 
tion Association, be included in the record, together with a resolution 
adopted by the General Assembly of the State of Pennsylvania. 

The Cuarirman. Without objection, it is so ordered. 
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(The material referred to follows:) 


PENNSYLVANIA EMPLOYER-WAGE EARNER 
JOB PROTECTION ASSOCIATION, 
Harrisburg, Pa., July 27, 1957. 
Hon. RicHarp M. Strmpsoyn, 
Committee on Ways and Means, House of Representatives, 
New House Office Building, Washington, D. 0 

Dear Concress Simpson : The perpetual danger to many small industries, with 
operations in Pennsylvania, from the sale of imports in the United States at a 
price less than these imports are sold in the country of origin, should be given 
careful consideration by the Committee on Ways and Means in considering nec- 
essary and suitable amendments to the antidumping law of 1921. 

A review of many industries, in recent years, appealing for relief against the 
dumping of imports and failing to receive governmental help under the provisions 
of the antidumping law of 1921, reveal a large number of Pennsylvania indus- 
tries. 

The following is a list of some of the industries filing complaints and denied 
relief : Safety pins ; umbrella parts ; insulation board ; magnifiers and lenses ; wool 
knitted goods; shoes; leather goods; work clothes; candy eggs; glassware; cot- 
ton textiles; shoe buckles; bread; rayon staple fiber hardboard; wood screws; 
plywood; foil, laminated aluminum; pencil sharpeners; fiberboard; cast-iron 
soil pipe; bicycle parts; luggage hardware; brass manufactured products; china- 
ware; paper; matches; mushrooms, canned; rayon yarn; and sewing machines 
parts. 

The General Assembly of the Commonwealth of Pennsylvania, in its 1957 ses- 
sion, memorialized the Members of Congress in a Senate concurrent resolution, 
urging adequate safeguards for American enterprises in tariff and trade legisla- 
tion. This resolution contained a special plea for Congress to enact an effec- 
tive prohibition against the dumping of imports in the United States. 

In preparing this resolution, its sponsors had opportunity to study a brief 
submitted to the Bureau of Customs, Washington, D. C., under date of December 
6, 1956, by representatives of the Rayon Staple Fiber Producers Association, in 
which detailed evidence against dumping was furnished our governmental offi- 
cials. The following is an excerpt from that very fine defense of American in- 
dustry: 

“RAYON STAPLE FIBER INDUSTRY 


“The producers of rayon staple are presently faced by dumping on the part of 
foreign producers for which the act, as interpreted by the courts, is unable to 
provide a remedy. 

“During the first 6 months of 1956, total deliveries of rayon staple fiber to 
customers in the United States, including both deliveries of imported and domestic 
fiber, amounted to over 207 million pounds. Of this amount, imported rayon 
staple fiber accounted for about 51 million pounds, or approximately 25 percent 
of all deliveries made in the United States. During this same period, there was 
an estimated domestic productive capacity of rayon staple fiber in excess of 220 
million pounds—a productive capacity more than sufficient to supply all domestic 
deliveries. Nevertheless, deliveries of domestic fiber were only 156 million 
pounds, or approximately 75 percent of total domestic deliveries and only 70 
percent of estimated domestic capacity. 

“Statistics published by the Bureau of the Census indicate that rayon staple 
fiber’ was imported into the United States from 13 foreign countries during the 
first half of 1956. The declared values at which this fiber was entered into the 
United States in the first half of 1956 averaged 25.8 cents per pound. Although 
on information available to private companies it is difficult, if not impossible, 
accurately to calculate a corresponding average foreign-market price, yet it is 
clear that the home-market price in many of the exporting countries, reduced to 
American currency, was well above 30 cents per pound, according to the best 
available price information. For example, the home-market price in Austria 
would seem to be about 31.5 cents per pound, and the declared value of imports 
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from that country to the United States averages 23.04 cents per pound. Corre- 
sponding figures from other representative countries are as follows: 


(Cents per pound] 


“It is apparent from the gap between the home market prices and the declared 
value of imports into the United States that rayon-staple fiber is being dumped on 
the American market in large quantities and that our American producers are 
presently and seriously confronted with meeting an unfair method of com- 
petition in international trade.” 

I attach a copy of the resolution, with the special request for antidumping 
legislation italicized, and urge that you bring this letter and the resolution, to 
the attention of the members of the Committee on Ways and Means when this 
subject matter is under consideration. 

We will appreciate your making both part of the record of testimony, if pos- 
sible, so that all Members of Congress will understand the danger to many of our 
much-needed industries, operating in Pennsylvania, from this dumping of im- 
ports in the United States. 

Respectfully submitted. 

Davin Witt1aMs, Director of Organization. 


SENATE OF PENNSYLVANIA, HARRISBURG, PA., OFFICE OF THE SECRETARY 


RESOLUTION IN THE SENATE, FEBRUARY 11, 1957 


The increased importation of numerous products that come into competition 
with the output of factories, farms, and mines of Pennsylvania, replacing the 
products of Pennsylvania’s industries, is a constant menace to the State’s con- 
tinuing economic stability. 

The lower wages paid abroad make it impossible for many of our smaller and 
medium-sized producers to compete with imports without resorting to ruinous 
price cutting, which in turn would result either in financial losses or heavy 
pressure for wage reductions and outright unemployment. 

Our National obligations have reached such extreme proportions that the 
National income must be maintained at its present unprecedented high level, or 
close thereto lest we become insolvent. 

Unemployment caused by the imports of residual oil, which represented 3.43 
times the average of 45 million barrels imported in 1946, to approximately 154 
million barrels in 1956, or the yearly equivalent of 36,640,000 tons of coal; and 
unemployment caused by imports of crude oil; various types of glass, steel, 
aluminum, brass, and zine products; pottery and chinaware; granite, tiles, 
cement, hardboard, plywood, hardware, plumbing, flat glass and other building 
supplies, lace, carpets and all kinds of woolen, cotton and synthetic fiber manu- 
factured goods; leather and fabric gloves; bicycles; hydraulic turbines; machine 
tools and other machinery; heavy electrical equipment and other electrical in- 
dustry products and electronics; watches, clocks and parts; optical industry 
products; cutlery; scientific apparatus; pencils and pens; pins, clips and fas- 
teners; soft fiber; insulation board and manufactured cork products ; chemicals ; 
toys; mushrooms; farm, dairy and dried milk products, wallpaper, hats and 
millinery, printing industry products; ladies handbags and leather goods; nails, 
wire, screws, bolts and nuts and many other commodities; will render the up- 
holding of the economy at its high levels most uncertain and difficult unless all 
import trade is placed on a fair competitive basis and the potential injury there- 
from thus eliminated. 
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Agricultural products such as wheat, wheat flour, cotton, butter, cheese, and 
peanuts enjoy the protection of import quotas. 

A maximum of satisfactory trade results from a prosperous domestic economy 
freed from the threat of a breakdown resuiting from unfair import competition ; 
therefore be it 

Resolved (the House of Representatives concurring), That the General Assem- 
bly of the Commonwealth of Pennsylvania memorialize the Congress of the 
United States to provide adequate safeguards in tariff and trade legislation, 
including import quotas and an effective prohibition against dumping of imports 
in the United States; against the destruction or lowering of our American stand- 
ard of living, the labor standard of our workmen, and the stability of our economy 
by unfair import competition and that the existing trade agreements legislation 
be amended accordingly; and be it further 

Resolwed, That copies of this resolution be transmitted to the President of 
the United States, the Vice President of the United States, the Secretary of State, 
the Secretary of the Treasury, the Secretary of Commerce, the Secretary of 
Labor, the Secretary of Agriculture, the Chairman of the United States Tariff 
Commission, the Speaker of the House of Representatives and each Senator and 
Representative from Pennsylvania in the Congress of the United States. 

I certify that the foregoing is a true and correct copy of a resolution introduced 
by Senators Paul L. Wagner, Ernest F. Walker, Arthur E. Kromer, William Z. 
Seott, Charles R. Mallery, J. Irving Whalley, Harold E. Flack and John T. Van 
Sant and adopted by the Senate of Pennsylvania the nineteenth day of March, one 
thousand nine hundred and fifty-seven and concurred in by the House of Repre- 
sentatives the twenty-sixth day of March, one thousand nine hundred and fifty- 
seven. 

[SEAL OF THE SENATE OF PENNSYLVANIA] (Signed) A. H. Lerzier, 

Secretary, Senate of Pennsylvania. 


The Cuarrman. The next witness is Mr. Solomon Barkin. Is Mr. 
Barkin here? 


STATEMENT OF SOLOMON BARKIN, DIRECTOR OF RESEARCH, 


TEXTILE WORKERS UNION OF AMERICA, AFL-CIO 


Mr. Barkin. My name is Solomon Barkin. I am the research direc- 
tor of the Textile Workers Union of America. 

To help you identify us, we were formerly with the CIO. We would 
like to express our attitude with respect to the matters now before you. 

The Textile Workers Union of America supports H. R. 6006 and 
H. R. 6007. We believe from our experience in the rayon-staple in- 
dustry that an effective antidumping law would be most useful in 
preventing destructive price competition from injuring the Americar 
industry. 

Disapproval of the practice of dumping is widespread, if not univer- 
sal. It is generally considered, even by free traders, as an unfair 
business practice in international trade. 

Within the respective national boundaries, individual countries have 
the power to assure fair competition among the traders or allow for 
such price-setting practices as the Nation desires. But in the interna- 
tional field, we have no means of preventing unfair pricing practices 
except through national legislation designed to control imports with- 
in the respective countries. Dumping, being such an unfair practice, 
should be regulated and is now covered by the 1921 Antidumping Act. 

The challenge is to improve its administrative provisions and proce- 
dures so that its purposes are more promptly realized. The proposed 
amendments are designed to overcome delays, close loopholes, and per- 
mit the collection of dumping duties where such imposts are properly 
required to realize the purposes of the law. , 
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The practice of dumping is particularly serious in such industries 
as rayon staple where production in most foreign countries exceeds 
their own domestic consumption. To keep their plants operating at 
or near full capacity, these producers are Hopendeit upon foreign out- 
lets. They are, therefore, intent upon selling the staple abroad. 
Their entire pricing policy is often directed to this purpose. Bein 
large producers and controlling their own domestic markets tigceman 
protective legislation or private agreements with foreign producers, 
they are insulated from competition in their own markets. 

As a result, they tend to set their own domestic prices at a level 
which would assure them handsome profits to cover a substantial pro- 

ortion of their normal overhead costs. They are then free to move 
into the international market and to cut prices in order to assure them- 
selves of foreign outlets. 

Because of the importance of overhead costs in the pricing of rayon 
staple, the foreign producers have a wide range of choice in setting 
their prices and will select the one which will assure them the sale 
of the volume of staple which they desire to dispose, irrespective of 
the effect of such sales upon the domestic industry of the country to 
which these products are sold. 

The economic base for this two-price system is the protection which 
these companies obtain in their own domestic markets. From it stems 
the ability to engage in predatory practices in other countries. The 
foreign producers will vary the volume they wish to sell in the different 
countries depending upon the volume of domestic consumption and 
their competitive positions in the various foreign countries. The price 
they will set for such sales to a single foreign country will depend 
upon their objectives rather than their domestic price schedule or cost 
structure. 

The result is definite dumping which may in any one foreign mar- 
ket be sporadic and in others intermittent or continuous, depending 
upon the desires of the foreign producer. 

As indicated, such a two-price system results in discrimination 
against the domestic consumer of the exporter and often results in 
injury to producers in the countries to which the staple is exported. 

The American rayon-staple industry has suffered from such unfair 
competition. The prices at which staple has been sold in this 
country have tended to be below the prices charged for the product in 
the respective home markets. This practice has continued with 
impunity. 

We are informed that rayon staple which is selling for 31.5 cents 
in Austria is now being shipped to this country for 23 cents. Rayon 
staple is being sold in France for 37 cents, but the declared value of 
the staple when it is landed in this country is 24 cents. The contrast 
for Germany is 31.3 cents as compared with 24 cents declared value, 
and for Italy 28 and 24 cents, respectively. 

We believe that such disparity in prices is both unfair and destruc- 
tive. 

Another view of the manipulative practices followed by foreign 
producers in their effort to increase the volume of imports into this 
country is provided by the history of the declared value of the rayon 
staple imported into this country. 
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Tn 1952 the average declared value was 41 cents. In 1953 it dropped 
to 34 cents. During the first half of 1954, it remained at 34 cents, 
but during the second half it declined to 28 cents. This remained the 
price during 1955, and it dropped to 27 cents in 1956. 

Following the reduction in prices in the latter half of 1954, imports 
rose considerably as is attested by the fact that in 1955 the imports 
reached an all-time high of 172 million pounds, as compared with 68,2 
million pounds in 1953 and 58.2 million pounds in 1954. Thereafter, 
the domestic producers undertook to meet the price competition and 
imports in 1956 declined to 92 million and the import volume is cur- 
rently being maintained at this level. 

The sharp shift in the source of our imports provides us with an- 
other view of pricing practices followed by these foreign producers. 

While the largest import source in 1954 was Belgium, 19.7 percent, 
it dropped sharply in 1955 to be overtaken by West Germany and the 
United Kingdom. Norway, which was a large exporter in 1954, 13.9 
percent, declined perceptibly in 1955. West Germany, which pro- 
vided 18.7 percent of the exports in 1954, has increased its share of 
the market each successive year, and in 1955 provided 20.9 percent of 
the exports, 27.2 percent in 1956, and 32.9 percent of the imports in 
the first 4 months of 1957. France has seemingly also increased its 
relative share from 10 percent in 1954 to 14.4 percent in 1955 and 17.7 
percent in 1956. 

The individual foreign producers select the foreign markets accord- 
ing to their own best interests and adjust prices to assure their own 
success in selling their predetermined volume. 

These dumping practices are not only unfair but also destructive. 
They divert a portion of the domestic demand to foreign sources on 
an unfair basis and then, therefore, unstabilize the market. The re- 
current short-time operations as well as the layoffs reflect the effect 
of these imports. The domestic industry would be fully occupied if 
domestic demand is supplied primarily, if not exclusively, from the 
domestic sources. 

It is generally agreed that the Antidumping Act should be modi- 
fied to be more effective and easily administered. The two bills which 
we are herewith considering are desired to accomplish this purpose. 

The Secretary of the Treasury, in submitting his report, indicated 
that the administration can be changed to assure “greater certainty, 
speed, and efficiency in the enforcement of this provision.” The present 
bills are intended to accomplish this purpose. 

The major changes contemplated under the present bills will prevent 
the use of subterfuge to circumvent the purposes of the present bill 
and permit the facile calculation of fair value. 

As the Secretary properly observed, the procedure should be such 
as to allow the agents to arrive at a fair value through a simple 
arithmetical process. The most important basis changes contem- 
plated by the proposals would eliminate the technical evasion used by 
importers, which allowed them to place unimportant restrictions on 
home consumption sales to avoid assessment of dumping duties, even 
if there had been a finding of dumping. 

Under the present bill, this act of rifliBeation will no longer be effec- 


tive. The Treasury would, under the proposed bill, be permitted to 
set a fair value on the home-consumption price in the country of 
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export regardless of restrictions. This change is of vital concern to 
the rayon staple industry, inasmuch as it has been a common practice 
to attach a restriction on the sale of the product which limits the 
purchaser to using it for further processing and thereby debars 
the imposition of any dumping duties on the import even when there 
has been a finding that the foreign seller had engaged in dumping. 

The purpose of the legislation is to bring the two concepts of foreign 
market value and fair value in harmony with one another. 

The remainder of the amendments will permit the facile calculation 
of fair value. It allows the calculation of quantity discounts and other 
conditions as circumstances of sales, thereby permitting the adjust- 
ment of the foreign value for credit terms, advertising and sellin 
costs, minor variations in method of production or manufacture, | 
other terms of sales. 

One change would eliminate the possibility of continuing the sub- 
terfuge of using the sales agency as a blind for the determination of 
price. Another loophole will be closed by allowing the Treasury to 
use third country prices rather than home consumption prices if 
the volume of home consumption sales is so small as to furnish an 
inadequate basis for comparison. 

The belief underlying the Antidumping Act is that sales below the 
prevailing domestic price in the exporting country is unfair and tends 
to be disruptive of the normal flow of commerce. Its purpose is often 
predatory and its effects in a foreign country can be most destructive. 

We believe that the establishment of a dumping practice in itself 
should be sufficient justification for action being taken to prevent 
this practice from continuing. Legitimate foreign trade would not 
be stopped. It is trade which rests on the exploitation as well as 
monopolistic control of the home market which. would be stopped. 

If the present bill does not. forthrightly provide for the assessment 
of antidumping duties as soon as a finding of dumping has been made, 
the concept of injury should be broadly conceived so that relief can 
be obtained from these unfair practices without great difficulty. 

We in the Textile Workers ‘Daioh of America know how destruc- 
tive foreign competition can be, We have seen sectors of our industry 
destroyed by the flood of imports into this country from countries 
whose costs and prices are well below those prevailing in this. coun- 
try. These are being considered through the usual channels of tariff 
ahbailes and understandings with foreign countries. 

We would not like to see a continuance of the predatory practices 
which cause the destruction of sections of our industry. This destruc- 
tion stems not from established differences in price, but from dis- 
criminatory practices which result in the dumping of foreign goods 
in the United States at prices below those parreving in the exporting 
countries. Other countries have set up prohibitions against such prac- 
tices by American exporters, We believe that similar restraints on 
importers will produce a more stable flow of goods among nations. 

he CuatrMAN. Does that complete your statement ? 

Mr. Barkin. Yes, sir. I 

The CHatrrman. We thank you for your appearance and the in- 
formation given the committee. 

Mr. Simpson is recognized. 
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Mr. Stupson. On the second page of your statement, you say: 


It is generally agreed that the Antidumping Act should be modified to be more 
effective and easily administered. 

You want something more than the mere administering of the act. 
You want results, do you not? 

Mr. Barxin. Essentially, from the information and experience 
which has been conveyed to us, a more facile and more expeditious han- 
dling of these cases apparently would be sufficient, certainly in the 
industry with which we are primarily concerned. 

Mr. Stimpson. Now, if you were convinced that merely speeding it 
up would not give you the kind of relief that would protect your em- 
ployees in their jobs, you would not be satisfied, am I correct in that? 

Mr. Barxry. Correct, sir. 

Mr. Suupson. Now, I anticipate that we are going to have consid- 
erable evidence to the effect that the mere passage of these two bills, 
6006 and 6007, will not, in the industry you represent, give the relief 
which is essential if that industry is to prosper. 

Now, if that is the fact, and the committee so finds, you would need 
something more than the mere passage of those bills; would you not? 

Mr. Barkin. Correct. 

The information which we have received from the people in the in- 
dustry is that from their more intimate contacts with commercial prac- 
tices, action as contemplated under 6006 and 6007 would be sufficient. 
But our primary concern is, of course, to eliminate the discriminatory 
effects of dumping into this country. 

Mr. Suwpson. It has been reported to me that the bill does not go 
far enough to protect your workers in their jobs. And there are con- 
siderable numbers of your workers in my district. 

Consequently, I am not going blindly to support a bill which merely 
speeds the enforcement of a law if, in its overall effect, it will not 
protect those jobs for these American workers. 

Mr. Barxrn. Well, we are given to understand that among the most 
important obstacles to application of the present law in the rayon 
staple industry is ety oe subterfuge and the restrictions and the 
interpretation which has been placed by the Treasury as to the effect 
of those restrictions in the assessment of antidumping duties. 

This is the impression, sir, which has been given us, and we have 
relied on it because we are not in the first instance intimately asso- 
ciated with the commercial practices of imports, or within the industry. 

Mr. Sruwpson. You and I can certainly agree that what we do want 
to stop is the selling of goods here in order to get rid of goods at a 
cheaper price than they are charging the folks back home. 

The Cuatrman. We thank you for your appearance and the in- 
formation given the committee. 

Will you gentlemen come forward, please? Will you please give 
your names and the capacities in which you appear, for the record. 
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STATEMENT OF ROBERT B. FULLER, VICE PRESIDENT AND GEN- 
ERAL MANAGER, THE COLONIAL BOARD CO., MANCHESTER, 
CONN.; ACCOMPANIED BY GEORGE 0. JENKINS, JR., PRESIDENT, 
GEORGE 0. JENKINS CO., BRIDGEWATER, MASS.; AND PAUL W. 
GLOVER, PRESIDENT, BATH FIBER CO., INC., BATH, N. H. 


Mr. Futter. My name is Robert B. Fuller. Iam vice president and 
general manager of the Colonial Board Co., of Manchester, Conn. I 
appear today as the representative of the National Shoe Board Con- 
ference, Inc., to suggest that amendments to the Antidumping Act of 
1921 are essential to assure effective and efficient enforcement of the act. 

On my right is Mr. George O. Jenkins, Jr., president of the George 
QO. Jenkins Co., of Bridgewater, Mass., and on my left Mr. Paul W. 
Glover, president, Bath Fiber Co., Inc., Bath, N. H. They have au- 
thorized me to speak for them as well as for my own company and for 
the National Shoe Board Conference, Inc., a trade association, in sup- 
port of amendments to the act. 

We submit that the Antidumping Act of 1921 has not effectively pro- 
tected our industry from injury from the dumping of foreign shoe 
board producers. Shoe board is a term for fiberboard or leatherboard 
made on wet lap board machines and used primarily in such parts of 
shoes as heels, counters, innersoles, midsoles, shanks, and tucks. 

The shoe board industry is small business. There are 17 shoe board 
mills in the United States, located mostly in small towns where they 
are an important factor in the local economy. 

Nearly every shoe made today contains some form of shoe board. 
Without shoe board, few conventionally made shoes could be manu- 
factured. 

Shoe board is manufactured primarily from waste materials, but 
in its finished state performs the functions of, and substitutes for, 
virgin or scarce materials. Although essential in peacetime, the shoe- 
board industry is indispensable in wartime. 

The use of waste materials frees critical materials, such as leather 
and rubber, for other applications. Moreover, the shoe-board indus- 
try has manufactured military materials, such as components of com- 
bat boots, shell grommets for projectiles, gas-mask face forms, and the 
like, thereby warranting priority ratings as high as AA-1 during 
World War II. 

During World War II, imports of shoe board were negligible. Al- 
though figures are not available to us for 1943 to 1945, our records 
show that only 59 tons of shoe board were imported in 1942. There- 
fore, without the domestic shoe-board industry, the Nation’s above- 
named defense requirements could not have been met. 

The shoe-board industry is a vital industry which should, in the 
Nation’s interest, be preserved. 

Particularly within the last few years, materials classified as “shoe 
boards” have been shipped into the United States in quantities well 
in excess of that shipped in earlier years. 

For instance, only 10 years ago, in 1947, only 755 tons of shoe board 
were imported. In 1956, 2,699 tons of shoe board were imported. 
This trend has continued into 1957. 
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The current production of the domestic shoe-board industry is ap- 
proximately 40,000 tons a year. Thus imports are approaching 8 per- 
cent of domestic production. 

As the result of the increased import activity, several domestic shoe- 
board producers have been forced out of business. The Davis Paper 
Co., of West Hopkinton, N. H., the Spaulding Fibre Co., Inc., of 
Townsend Harbor, Mass., and the Sterling Shoe Fiber Co., of Eagle- 
ville, Conn., have closed their doors. 

Other shoe-board manufacturers have been and are at the present 
time forced to sell their products at less than normal prices because 
of import competition. 

Small business is more vulnerable to outside influence and less flex- 
ible in its operations than a large business. A shoe-board mill is neces- 
sarily a mill of relatively large capital investment per product unit 
or per employee; its ability to adjust its manufacturing programs to 
combat concentrated competitive efforts of foreign producers cannot 
be met. We believe in fair competition. 

There are, however, types of boards which are no longer being made 
in this country because of the inability of domestic industry to meet 
the unfair prices charged by foreign mills. 

The plight of the shoe-board industry is in considerable measure 
caused by imports of foreign shoe boards at prices below not only those 


charged by such foreign manufacturers for similar shoe boards in 
their domestic market, but also below United States domestic competi- 
tive prices. 

We believe that the original spirit and effective action contemplated 
by the Antidumping Act of 1921 have been controverted by the absence 


of effective enforcement. 

Proof of sales by foreign producers on the American market at less 
than fair value is difficult under the existing law. On the basis of 
information known to our industry, such sales are taking place. 

The absence of a definition of “such or similar merchandise” has 
made the comparison of shoe boards virtually impossible. 

For instance, shoe boards are generally used in shoes as fillers, in 
parts of the shoe where they are not seen. Color, therefore, is imma- 
terial to its function. Yet production and sale of a board of one color 
in the exporter’s home market, and production and sale of an otherwise 
physically identical but different colored board for export to the 
United States at a lower price, allows the exporter to avoid comparison 
of the two prices for the purposes of the Antidumping Act. 

A definition of “such or similar merchandise” that requires Treasury, 
in determining comparable merchandise, to look to similar merchan- 
dise that is competitive in use and to disregard immaterial differences 
in components and appearance, is essential if the act is to be effective. 

Since shoe manufacturing in most modern countries is substantially 
similar, we submit it to be patently false when an exporter from a 
country in which shoes are made by conventional shoemaking machin- 
ery and methods claims that a shoe board is made for the United States 
market only, and that it does not make such a product for its domestic 
market. 

To the end of assisting in the identification of such materials, we 
have and will continue to be of any assistance to the Customs officials 
we can. The shoe industry, and the shoe-board industry, employ spe- 
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cialized manufacturing processes. We believe we know our own field, 
and can best identify the likely end use of our type of product. 

The Treasury Department has under discussion a new invoice from 
which, by asking for home-market price from the exporter, will enable 
Customs officials more readily to spot sales at a dumping price. This 
is not embodied in the instant bills; we believe, however, that such 
invoice forms would make the enforcement of the act considerable more 
effective. 

We submit that a provision requiring such invoice forms, such as 
certain other countries already require, is desirable and should be 
included as an amendment to the act. 

Our association has discussed at considerable length the nebulous 
criteria of “injury to an industry in the United States.” We have no 
magic formula. We wish we did. 

We do, however, submit that there have been : 

(1) Sales of shoe board of foreign manufacture to the United States 
at less than the price that those exporters are charging for materials 
identical for the intended purpose in their domestic markets; 

(2) That this constitutes dumping prices; 

(3) That the difficulty of implementing the spirit of the 1921 Anti- 
dumping Act has permitted these sales to continue unabated; and 

(4) That our industry has been injured. 

We do not feel that the Antidumping Act as presently administered 
has protected us from injury from the dumping of foreign producers 
in the manner in which it was intended. 

We respectfully request favorable consideration be given to amend- 
ments which will strengthen the act. 

That concludes our statement, and we thank you for your time. 

The CHarrman. We thank you for your appearance and the infor- 
mation given the committee. 

Mr. Sadlak. 

Mr. Sapuak. What are the foreign sources of the imports of shoe 
board? What foreign sources of supply are giving our domestic indus- 
try the most difficulty ? 

Mr. Furr. It has varied between 2 or 3 countries. At the moment 
we are faced with competition from Italy, Germany, England, France, 
and Canada. 

Of the five, I would say the greatest difficulty is coming from across 
the border. 

Mr. Sapiak. From Canada ¢ 

Mr. Fuuier. From Canada. 

The Caatrman. We thank you gentlemen for your appearance and 
the information given the committee. 

The committee will stand adjourned until 2 o’clock this afternoon. 

(Whereupon, at 12: 10 p. m., a recess was taken until 2 p, m.) 


AFTERNOON SESSION 


The Cuatrman. The committee will please be in order. 
The next witness on the calendar is Mr. Putney. 
Come forward, Mr. Putney. 


97539—57——_12 
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STATEMENT OF EMERSON PUTNEY, SECRETARY, PAPERMAKERS 
FELT ASSOCIATION 


Mr. Purney. Thank you, Mr. Chairman. 

The Cuarrman. Youare recognized. Proceed, please. 

Mr. Purney. Mr. Chairman, and members of the Committee on 
Ways and Means. 

My name is Emerson Putney and I am treasurer of the Philadelphia 
Felt Co., Philadelphia, Pa. Iam appearing as secretary of the Paper- 
makers’ Felt Association and a member of the association’s tariff com- 
mittee. My purpose is to request, on behalf of our industry, a revi- 
sion of United States antidumping legislation to bar predatory prac- 
tices of foreign producers. 

Our industry fully approves the provisions of H. R. 5102, intro- 
duced by Representative Bailey, and its companion bills, H. R. 5120, 
5138, 5139, 5202. We favor H. R. 6006 and H. R. 6007 as necessary 
first steps, but we do not believe that these bills are sufficient in them- 
selves to modernize and revitalize our antidumping laws and to provide 
American industry with the protection it needs against foreign 
dumping. 

The papermakers’ felt industry is composed of 11 companies with 
plants in 9 States; we employ approximately 5,000 American workers. 
Qur industry manufactures strong, porous woven woolen felts, used 
primarily on papermaking machinery. These felts are necessary not 
only in the manufacture of paper but also in the manufacture of many 
other products, including fabrics, parts of weapons and other defense 
products. 

The Department of Defense has determined that the papermakers’ 
felt industry plants are essential to national defense. 

Our industry is faced with foreign competition from low labor cost 
felts produced in England, Germany, France, Belgium and Sweden. 
There is no technological advantage which American mills have over 
the European mills, many of which are completely modern mills built 
since the war under programs benefiting from our foreign aid. Labor 
is a large part of the cost both here and abroad. Low foreign wages 
give an enormous competitive edge. 

But the European competitive advantage is not just a matter of 
cost. 

The European felt industry is organized in a tight trade association, 
that is, in form and operation, a cartel. The industry of each country 
is cartelized and the country associations are federated into a Europe- 
wide association that also operates in cartel fashion. 

I mention these facts because European felt manufacturers, by 
reason of their market control and customer allocation, are able to set 
prices with little regard to the cost of their products. Price lists of 
foreign felt producers show significant variations between prices 
charged for felts offered for sale in the foreign country of manufacture 
and the same felts offered for sale in the Western Hemisphere. _In- 
variably, prices of felts sold in the Western Hemisphere are signifi- 
cantly below prices for foreign home consumption. Western Hemis- 
phere sales are made below fair value; they are made possible by the 
high rigged prices in the home foreign markets and are designed to 
undercut sales by American felt manufacturers. 
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Our industry has minimum tariff protection against low-cost’ im- 
ports; our ad valorem tariff has been cut by 75 percent—from 60 per- 
cent to 15 percent—over the last 25 years. However, until 1956, we 
and the rest of American industry benefited from the built-in protec- 
tion against foreign dumping provided by then existing customs 
valuation law. However, the Customs Simplification Act of 1956, to 
a degree not yet determined, deprived American manufacturers of 
much of this protection by revising the valuation system. As you 
know, the list prepared by the Secretary of Treasury under that law 
has not yet been published and no American manufacturer can, there- 
fore, be sure of what tariff protection he has, if any, against dumping. 

We are at an important crossroads in our industry. Our industry 
has pioneered and is now using substantial quantities of new synthetic 
fibers in felts. We have every reason to believe this development will 
continue and the life of the felts may be increased by 2 or 3 times. As 
these technological developments are perfected, this will mean, in effect, 
a substantial increase in productive capacity, both for European and 
American manufacturers. At a time when the pent-up wartime Eu- 
ropean demand has now been filled, it is only reasonable to assume that 
foreign manufacturers will turn increasingly to the United States as 
a market for their excess production. If past experience is any guide, 
these foreign exports will be priced, without regard to their fair value, 
so as to undercut American competitors. 

It is for these reasons that effective antidumping legislation has as- 
sumed new importance in the eyes of our industry. 

Existing American antidumping legislation is over 35 years old; 
it has never been brought up to date and has been singularly ineffective. 
Over the 22-year period, 1934 through 1956, the Treasury Department 
has disposed of 198 dumping complaints filed by American manufac- 
turers. In only 8 of these cases, 4 of which dealt with ribbon fly 
catchers, was relief granted. Five of these findings were made on 
the same day. The batting average on the part of American industry 
is only 0.040. 

The statistics are even worse when viewed over the last 17 years. 
Since 1940, only 2 antidumping findings have been made out of a total 
of 121 cases. Just two have been recently added to that list, just previ- 
ous to these hearings. : 

It is no wonder that American producers are discouraged at the 
prospect of having to rely on existing antidumping law for protection 
against ruinously priced foreign imports. 

It is against this background that our industry measures bills before 
this committee to amend the Antidumping Act. 

We are in favor of H. R. 6006 and H. R. 6007 since they would close 
loopholes in existing legislation. They make ianpneereaeent details, 
but we do not believe that these bills go far enough in protecting Amer- 
ican industry ; they are only a salutary first step. 

The bills would accomplish two objectives: First, by preventing for- 
eign products from escaping antidumping duties in certain special cases 
by rigging foreign market prices; and, second, by amending definitions 
in the Antidumping Act so that they parallel definitions in the Cus- 
toms Simplification Act of 1956. These are commendable, even though 
limited, objectives, and wearein favorof them. — . toriig 

We believe it anomalous that a situation could arise, as it might under 
present law, where foreign sales at less than fair value coupled with a 
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finding of injury to American industry can result in the imposition of 
20, aan duty. This fault would also be rectified by H. R. 

We believe that these minor changes to remove anomalies from the 
act and to provide better definitions would not turn the antidumping 
law into an effective shield against unfair and predatory competitive 
practices by foreign producers. 

We strongly favor, therefore, H. R. 5102 and its companion bills 
which, if enacted, would turn our law, in fact as well as in name, into 
a workable remedy against dumping. In our view, these bills would 
bring an obsolete statute up to date and would create a realistic method 
of dealing with a universally condemned trade practice of dumping. 

The most important provision of H. R, 5102 would permit anti- 
dumping duties to be imposed when imported products are sold in the 
United States at less than their fair value, without regard to injury 
to domestic industry. Dumping is the predatory practice of selling at 
less than fair value, and antidumping legislation should provide a 
means of halting it. Injury to American industry may be relevant as 
a standard in other contexts. In escape-clause proceedings, for ex- 
ample, some showing of injury should be required before a reciprocal 
tariff concession is withdrawn; no question of unfair trade practices is 
involved, but only the wisdom and effect of a tariff cut. But injury as 
a condition precedent to relief is illogical where the issue is whether 
foreign producers have committed acts of predatory price cutting in 
the American market. 

Not only is the injury test illogical ; it also imposes serious practical 
burdens upon any industry seeking relief. To give you an example 
from our industry’s experience: Recently a common kind of paper- 
makers’ felt produced in Great Britain was sold in the United King- 
dom for $3.63 per pound. Yet the delivered price to the United States, 
with all transportation and other costs paid, was only $3.28 per pound. 
Another common kind of felt cost $6.06 a pound in the United King- 
dom, but was delivered in the United States for only $5.46. These 
are sales at less than fair value by any reasonable standard and should 
be halted. 

But in order to invoke the present AntidumpingAct against such 
sales, it would be necessary to demonstrate injury to our industry, a 
practical hurdle that has been successfully overcome only twice since 
1940. 

What is the injury that must be shown? The statute contains no 
definition of “injury,” nor does it list the standards to be applied in 
making an injury determination. Neither the Treasury Department, 
which made injury determinations until 1954, nor the Tariff Commis- 
sion have announced workable concepts to guide American industry. 
Should an injury determination take into account diversification by an 
American industry to minimize the impact of dumping on its tradi- 
tional markets? Can injury be measured in terms of a producer’s 
dollar volume of sales in an expanding market, or in his percentage 
share of the market? Is there no protection until “red ink” begins to 
flow? Certainly, our antitrust laws are designed to deal with preda- 
tory practices in their incipiency. Is American industry less well pro- 
tected against European predatory practices? What is the industry 
that must show the ill-defined injury ? 
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In view of the comments that were made this morning, the standards 
se different, we feel that more stringent standards should be im- 
posed on the foreign business because there is no possibility of recover- 
mg damages. We think that Mr. Byrne’s suggestion, made this 
morning in regard to presumption of injury, is a valid matter and 
should be held for further consideration, 

These questions have plagued the administration of our trade-agree- 
ment legislation; they have no place in a law designed to prevent 
unfair pricing by foreign companies selling in the United States 
market, practices which are universally condemned. Most recently, 
in Europe, the common-market treaty prohibits dumping, and injury 
is not a part of the offense. The almost uniform failure of American 
companies to secure any relief under antidumping legislation in the 
past points up the ineffectiveness of the existing law, which uses the 
injury test. 

Our industry believes that dumping, sales below fair value, is a 
pernicious and predatory practice in and of itself and should not be 
tolerated. It is an unfair practice, and we should not have to await 
proof of its adverse effect on American industry. Foreign competi- 
tors should be on notice when they sell on American markets that they 
must meet minimum standards of business morality and that foreign, 
predatory price cutting, like domestic, predatory price cutting, has no 
place in the American economic system. 

While I have concentrated on the question of injury, our industry 
also approves the other provisions of H. R. 5102, particularly that 
which would provide for an immediate investigation of dumping com- 
plaints by the Commissioner of Customs upon the request of interested 
persons, and a public report thereon, This provision is of importance, 
since Treasury will no longer regularly collect information on fair 
value in foreign countries for commodities not on the Customs Sim- 
plification Act list. It is industry which will know about these prac- 
tices aimed against them. 

It is our earnest belief that an overhaul of antidumping legislation 
is long past due, in view of its ineffectiveness in the past. We hope 
the committee will revitalize the present act by approving H. R. 5102, 
thus protecting American businessmen and workers against unfair 
pricing practices by foreign producers. 

Thank you, sir. 

The CuarrMan. Does that complete your statement ?- 

Mr, Purney. Yes, sir. 

The Cuatrman. We thank you for your appearance and the informa- 
tion you have given the committee. 

Are there any questions ? 

Mr. Reed. 

Mr. Reep. I want to commend you, sir, for a very fine statement. 

The Cuarmman. We thank you for your appearance and the infor- 
mation you have given the committee, 

The next witness is Mr. Rufus Poole. 

Please give your name, address, and the capacity in which you ap- 
pear, for the record. 
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STATEMENT OF RUFUS G. POOLE, ATTORNEY, ALBUQUERQUE, 
N. MEX., ON BEHALF OF THE DOMESTIC POTASH INDUSTRY 


Mr. Poore. Thank you, Mr. Chairman. 

The CHarrman. You are recognized. You may proceed. 

Mr. Pootze. Mr. Chairman, my name is Rufus G. Poole. I am an 
attorney at law with offices in the Simms Building, Albuquerque, 
N. Mex. My appearance before this committee today is in behalf of 
seven companies that are engaged in producing potash in the United 
States. The names and addresses of these companies are: 


American Potash & Chemical Corp., Trona, Calif.; plant at Trona, Calif. 


Duval Sulphur & Potash Co., Mellie Esperson Building, Houston, Tex.; plant 
at Carlsbad, N. Mex. 


International Minerals & Chemical Corp., 20 North Wacker Drive, Chicago, Ill.; 
plant at Carlsbad, N. Mex. 

National Potash Co., 205 East 42d Street, New York, N. Y.; plant at Carlsbad, 
N. Mex. 


Potash Company of America, Carlsbad, N. Mex.; plant at Carlsbad, N. Mex. 
Southwest Potash Corp., 61 Broadway, New York, N. Y.; plant at Carlsbad, 
N. Mex. 


United States Borax & Chemical Corp., 680 Shatto Place, Los Angeles, Calif.; 
plant at Carlsbad, N. Mex. 

These 7 named companies produce more than 98 percent of the 
potash produced in the United States. 

The Cuarrman. You understand what we have under consideration, 
do you not? 

Mr. Poorer. Yes, sir. 

The Carman. It is not a general tariff bill, but we are talking 
about antidumping. 

Mr. Poorn. Before I get through, I will make that perfectly clear, 
that we understand what is involved. 

The Caatrman. You may proceed. 

Mr. Pootz. The purpose of my appearance is to express on behalf of 
the domestic potash industry the critical need for a change in the 
“injury” provisions of the Antidumping Act of 1921. 

I might add that it is only the injury provisions to which I am going 
to address myself. 

I want to emphasize at the outset that we are not here to seek a tariff. 
Potash is on the free list and we are not asking that it be taken off. 
The efficiency of the domestic potash industry is unmatched anywhere 
in the world. “Despite high cost factors, we are well able to stand up 
against any legitimate foreign competition. We are asking only that 
the Antidumping Act be amended to prevent dumped imports from 
taking over a major part of the domestic potash market. 


TREASURY DEPARTMENT FOUND IN 1954 THAT FOREIGN POTASH 
WAS BEING DUMPED IN UNITED STATES 


Early in 1954 the domestic potash producers complained to the 
Treasury Department that muriate of potash—the principal product 
marketed by potash industry is muriate of potash, which is KCl, or 
potassium chloride; the value or strength of muriate of potash is meas- 
ured by how much potassium oxide, or K.O, it contains; most muriate 
produced in United States is 60 percent K.O—potash salts, originating 
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in the Soviet Zone of Germany, was being dumped in the United 
States. 

The Treasury investigated and, unusually in this case, made a find- 
ing that the imported potash was being sold in the United States at 
less than fair value, which means at dumped prices. The question of 
injury was submitted to the Tariff Commission for determination in 
accordance with the Customs Simplification Act of 1954. The Tariff 
Commission, which consists of 6 members, divided 3 to 3 on whether 
injury within the meaning of the statute had been established. In 
view of the fact that “the statute contains no definition of injury or 
even a listing of the standards to be considered * * *,” it was not 
surprising that the proceeding ended with a divided decision. 


ANTIDUMPING ACT AS ADMINISTERED IS INEFFECTIVE 


We submit that as presently administered the Antidumping Act is 
wholly inadequate to protect American producers from injury result- 
ing from sale of imports at dumped prices. 

Evidence presented by the domestic producers in the 1954 proceed- 
ings showed that since early 1953, potash imported from East Ger- 
many, West Germany, and Heahes was being sold in the United States 
at dumped prices. It also showed that the volume of sales lost by the 
domestic pore to dumped potash in 1953 represented about 8 
oT of the combined total sales of all domestic producers in the 

Jnited States. 

Domestic producers could have made these sales and would have 
done so had the dumped imports not taken part of this market. Yet 
the Tariff Commission was unable to find under the present statute 
that the potash producers were injured, or were likely to be injured, by 
this loss of millions of dollars of sales. 

This was the first proceeding in which the Tariff Commission was 
called upon to determine the question of injury under the Antidump- 
ing Act. Prior to 1954, and for a period of 33 years, the Antidumping 
Act was administered exclusively by the Treasury. These many years 
of prior administration by the Treasury did not, however, provide the 
Tariff Commission with any guidelines as to the meaning of the term 
“injury.” The Treasury never undertook in all these years to define 
the term. Moreover, an examination of the many cases which came 
before the Treasury does not reveal what standards of injury were ap- 
plied in making injury determinations. 

It goes without saying that the uncertainty in the meaning of the 
crucial term was an insuperable handicap to the domestic potash indus- 
try in preparing its case on injury for the Tariff Commission, gave 
rise to great confusion during the proceedings and in the case of East 
German potash resulted in an evenly split decision which the members 
of the Commission reached without the benefit of statutory guidance. 

It is not the intention of the domestic potash industry to retry before 
this committee the case they lost before the Tariff Commission. The 
case was lost because the statute was defective. It is still defective, 
and our industry is being hurt more and more and its future threatened, 
by imported potash which, according to the finding of the Treasury, 
is being sold at dumped prices. 
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UNITED STATES POTASH PRODUCTION IS SUBSTANTIALLY IN EXCESS OF 
UNITED STATES POTASH CONSUMPTION 


Prior to the First World War, most of the potash which was con- 
sumed in this country was purchased through German cartels and at 
rices much higher than present-day prices of domestic potash, To- 
ay, seven major companies are engaged in producing potash in the 
United States, Two of these companies commenced operations in 
1952, another early in 1957. There is another coming into the indus- 
try in 1959. Based on published statements of the Department of 
Agriculture it is estimated that the annual productive capacity of 
domestic prerperns at. present is approximately 2,500,000 K.0 tons of 
otash. On the other hand, total potash consumption in the United 
States, for each of the calendar years 1954, 1955, and 1956, was only 
about 2 million tons. See exhibit I. This means that the annual 
domestic demand for potash is roughly 500,000 K.O tons less than our 
productive capacity. 
(Exhibit referred to follows :) 


Exnisir I.—Potash consumption, United States* (including Hawaii and 
Puerto Rico) 


[Short tons K:0] 


from— 
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1 Total potash consumption in the United States is shown by total domestic deliveries. 
? Figures in this column include both agricultural and nonagricultural deliveries from United States 
sources. 
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Mr. Pootz. Moreover actual domestic production of potash is now 
substantially in excess of domestic consumption. Our inventories are 
growing. 

I would like, Mr. Chairman, to put into the record some statistics 
on this, in addition to what I have in my statement. 

The Cuarmman. Without objection it is so ordered. 

Mr. Pootz, They have been published by the Bureau of Mines. 

(Document referred to follows :) 


{Mineral meer Surveys, United States Department of the Interior, Bureau of Mines— 
red A. Seaton, Secretary ; Marling J. Ankeny, Director] 


Unrrep States PotasH Propuction Up In 1956? 


MINERAL MARKET REPORT, MANUSCRIPT NO, 2641 


Marketable potassium salts production in the United States continued its up- 
ward trend and reached a new high in 1956 of more than 3.6 million short tons, 
according to reports by producers to the Bureau of Mines, United States De- 
partment of the Interior. Sales of potassium salts increased 4 percent in 1956 
while apparent consumption remained about the same compared with 1955. 
Stocks in producers’ hands at the end of 1956 were 17 percent more than in 1955. 

Imports of potash materials to the United States remained about the same 
in 1956; exports were 73 percent more than in 1955. West Germany, Hast Ger- 
many, France, Spain, and Chile continued to be the principal supplying countries. 
The major portion of exports went to Japan (49 percent) and countries in the 
Western Hemisphere (41 percent). 

Publication of the production detail on the various grades and types of potas- 
sium salts has been discontinued beginning with the 1956 statistics to avoid dis- 
closure of individual company figures. The 60 to 62 percent muriate continued 
to be the major potash material produced. 

New Mexico, California, and Utah continued to supply the major portion 
of domestic potash production, with NetY Mexico supplying 92 percent. The 
National Potash Co. had nearly completed development of its mine and construc- 
tion of its refinery by the end of the year. The Farm Chemical Resources De- 
velopment Corp. began mine development late in 1956. 

The world production of potash was 5 percent greater in 1956 than in 1955. 


Tas_e 1.—Salient statistics of the potash industry in the United States, 1954-56 


1954 1956 
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1 Revised figure. 
2 Estimate by Bureau of Mines. 
§ Quantity sold by producers, plus imports, minus exports. 


1 Prepared by BE. Robert Ruhlman and Gertrude E. Tucker, under the supervision of 
W. F. Dietrich, Chief, Branch of Ceramic and Fertilizer Materials, Division of Minerals, 
Bureau of Mines, Washington 25, D. C., June 1957. 
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TaBLe 2.—Potassium salts produced, sold, and in producers’ stock in the United 
States, 1947-51 (average) and 1952-56 


Production Sales Producers’ 
stocks Dec. 31 


Potas- Equiv- Potas- | Equiv- 
sium alent sium alent sium alent 
salts potash |Oper-| salts potash , salts | potash 
(short (K20) jators| (short (K20) (short | (K20) 
tons) (short tons) | (short tons) | (short 
tons) tons) tons) 


| Fe | | a 


1947-51 (average)... 8| 2, 163, 679) 1, 199, 240 8} 2, 167, 747) 1, 200, 366) $43, 065, oo0| 36, 334) 17, 579 
1952 10) 2, 866, 462) 1, 665, 113 10) 2, 757, 252 1, 598, 354) 59, 852, 000) 170,608) 98, 244 
i 10) 3, 266, 429) 1, 911, 891 10) 2, 965, 986) 1, 731, 607) 65, 403, 000) 471, 939) 279. 168 
10} 3, 322, 395) 1, 948, 721 10) 3, 270,006) 1,918, 157) 71,819,000) 526, 398) 312, 020 
1 11) 13, 540, 141)'2, 080,311] ! 11/'3, 429, 996/12, 018, 807| ! 77, 217, 000) 2628, 938) 2371, 549 
10) 3, 678, 834) 2, 171, 584 11) 3, 571, 405) 2, 103,347; 79, 751, ne ae 702 

| | | 





1 Revised figure. 
2 Revised figure as reported by producers. 
3 Figure reflects losses in handling. 


TABLE 3.—Production and saies of potassium salts in New Mewico, 1947-51 
(average) and 1952-56, in short tons 


Crude salts ! Marketable potassium salts 


Mine production Production 


Gross ¢) Gross | Gross | K,0 Value 
weight | equivalent weight | equivalent| weight | equivalent | 


1947-51 (average)_| 5,406,980 | 1, 120, 347 , 844, 73: 1,013,753 | 1,851, 831 1, 014, 287 | $35, 851, 000 

Bie 7, 852,732 | 1, 644, 034 , 530, 596 | 1,468,029 | 2,439,042 | 1,411,125 | 52, 483, 000 

9, 100, 671 | 1, 908, 280 , 937, | 1,721,435 | 2,661,587 | 1, 552, 831 58, 076, 000 

| 9,975,460 | 1,985,626 | < 1, 763, 378 | 2, 954, 043 | 1, 732, 240 | 64, 367, 000 

| 10, 956, 466 | 2,159,010 | 2; 0 | 2 1,898,770 | 23, 122, 432 | 2 1, 841, 122 | 2 69, 641, 000 

| 11, 941, 474 2, 304, 572 | 3, 383, 1, 996, 693 | 3, 278, 977 | 1, 930, 754 | 72, 802,000 
t 





1 Sylvite and langbeinite. 
2 Revised figure. 
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TABLE 4.—World production of potash (marketable, unless otherwise stated) in 
equivalent K,0, by countries,’ 1947-51 (average) and 1952-56, in short tons? 


[Compiled by Helen L. Hunt] 





Country ! 1947-51 1952 
(average) 


North America: United States 1, 665, 113 
Crude (including brines) * 1, 305, 834 | 1,841,118 
South America: Chile 1, 562 13, 200 
Europe: 
France (Alsace)................. 857, 325 | 1,022, 539 
Crude #_____.. 966, 490 | 1, 162,750 
Germany: 
East ¢ 1, 142, 200 | 1, 440, 000 

d5d.. | 1,315, 500 | 1, 670, 000 

| 774,101 | 1,445, 128 
923,777 | 1, 712, 659 
199, 613 
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Asia: 
Israel 
Japan 
Africa: Eritrea 
Oceania: Australia__............. th 








World total (marketable) | 
(estimate) ! | 4, 400, 6, 200, 000 | 6, 500, 000 7, 300, 000 | 7 


} In addition to countries listed, China, Ethiopia, Italy, and Korea, are reported to produce potash salts, 
but statistics of production are not available; estimates by senior author of chapter included in totals. 

? This table incorporates a number of revisions of data published in previous potassium salts chapters. 
Data do not add to totals shown due to rounding where estimated figures are included in the detail. 

4 = avoid duplication of figures, data on crude potash are not included in the total. 

4 Estimate. 

6 Year ended June 30 of year stated. 


Source: Foreign Statistics, Division of Foreign Activities, Bureau of Mines, June 6, 1957. 








Mr. Pootx. This exhibit shows for each year since 1947 the tonnage 
relationships between potash imports and total potash consumption 
in the United States. During the years 1954, 1955, and 1956, when 
domestic production exceeded domestic consumption, potash imports 
were as follows: 


Year: K,0 tons 


These imports originated in East Germany, West Germany, France, 
and Spain, and were delivered to ports along the Atlantic seaboard. 
The territory along the Atlantic seaboard, which is being reached by 
dumped potash, is one of the heaviest potash-consuming areas in the 
United States, and roughly represerits a band or area running from 
Maine to Florida and extending inland some 200 miles from the 
coast. 

I have attached to my statement a second exhibit, marked “Exhibit 
II,” showing potash imports in 1956 from ae to 12 States along 
the Atlantic seaboard and the percentage which such imports bore 
to the total consumption of potash in each of these States. 
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(Exhibit referred to follows :) 


Exuisit IIl.—1956 potash imports from Europe showing destinations by States 
and percentage which imports bore to total deliveries of the States’ 




















Total Total Percent 
tons K:0 tons K:0 anges 
imported delivered 2 0 

ND a iw DUD cll coddedidion shaiisie Uebods suned Lhbndul. oso dahitin 6, 927 11, 583 60 
had 5, 107 16, 796 30 
SESE RS Tae a eae ee 425 3, 487 12 
Renn te Gree. daa, Sood tb See co ee as St 1, 180 34, 129 3 
a ok the Re a a a a 7, 050 32, 834 21 
rmnevemnams 2. i es, Os eh as SU 4, 404 37, 435 12 
Ren sd a a OU Rd is) Si 34, 471 75, 588 46 
OI bth OCR Et i Dr 2 Be ee td ed 55, 157 105, 759 52 
FETE ae AeA ee oe 20, 511 94, 262 22 
ER Ta ET EE SS ee oe 14, 871 | 65, 412 | 23 
cach ad iin neceedi pb ttaliceindindedibsctmcaians ty Ute ndene braleaideaves 10, 689 130, 228 8 
OS PS Sa aS ee er eer 4, 838 | 109, 681 4 
Pie his Rs ted Site i nin neamacode abd 165, 632 9375144. |... lace... 


1 While there is some shipping across State lines, the total deliveries in a State roughly represent the total 
consumption of a State. 
2 This column includes tonnages of both United States and import origin. 


Note.—Figures furnished by American Potash Institute, 1102 16th St. NW., Washington, D. C. 


Mr. Pootz. It will be noted that out of a total of 717,144 K.O tons 
consumed through deliveries in these 12 States in 1956, 22 percent of 
such consumption, or 165,632 K.O tons, was imported, pa I might 
add that on the basis of the 1954 findings of the Treasury, most of 
this tonnage was sold at less than “fair value” or at dumped prices. 
The most significant point concerning these Coastal State imports, 
however, is the fact that in some States the imported potash represents 
50 percent or more of the total consumption. If this high percentage 
of tonnage is being lost in some States to unfairly priced imports, 
it is reasonable to suppose that a similarly high percentage can be 
Jost in the remaining Coastal States whenever efficient sales outlets 
are established. 

As I have shown, the inventories being carried by the domestic 
companies throughout 1956 were substantially in excess of the total 
amount of imported potash delivered in these 12 States—so there is 
no question of the fact that there was a surplus of domestic potash 
from this 22 percent of the market of these 12 States could have been 
supplied. Every ton of imported potash which has been sold in the 
United States at dumped prices has made impossible the sale of a ton 
of domestic potash. These sales were lost to the domestic industry 
because they were made at prices with which the domestic industry 
could not compete. While it may be reasonable to require the domestic 
industry to accept this sort of loss in aid of normal trade, it is clearly 
not reasonable to do so to protect seaaaiys: 

If the amount of dumped potash offered to the United States trade 
were increased, it is entirely possible that domestic producers would 
be virtually forced to withdraw from the seaboard area and compete 
only at the point where the cost of reshipping dumped potash inland 
equalizes domestic and import prices. In 1956 out of a total domestic 
consumption of 1,916,255 K.O tons for agricultural purposes, 44 per- 
cent or 844,761 K.O tons were delivered in States bordering on the 
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Tonnage represented by Coastal 
Area is approximately 26% of 
total U.S. Consumption. 


Tonnage repres2nted in all 
shaded areas is approximately 
hu% of total U. S. Consumption 
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Atlantic Ocean and Gulf of Mexico, the market area that is reachable 
by dumped potash. 

(See map, attached as exhibit III, showing area accessible to 
dumped potash.) 

Mr. Poors. Moreover, the ability of the domestic producers to com- 
pete with foreign exporters, who sell at dumped prices, will be pro- 
gressively weakened as domestic freight rates and labor costs, et 
cetera, rise. 

Domestic potash cannot compete with imported dumped potash: 

As exhibit IV to my statement, I have attached a schedule showing 
the difference between the delivered cost of domestic potash and the 
delivered cost of dumped potash, at various ports along the Atlantic 
seaboard. Depending upon the variable of transportation costs, it 
will be noted that the delivered cost of domestic potash to ports along 
the Atlantic seaboard ranges from $5.73 to $10.80 higher per K,O ton 
than the delivered cost of imported potash. Based on a range of 
$3.96 to $6.48 per ton of 60 percent muriate of potash, as shown in the 
exhibit. 

(Exhibit IV follows:) 


Exureit 1V.—Typical examples of delivered cost of domestic potash and imported 
potash at various Atlantic ports, June 14, 1957 


F.o. b. Carls-| Total muri- | Difference 

Net freight | bad cost of | ate cost per | in favor of 
cost per ton muriate ton delivered | importers at 
per ton at port $33.90 per ton 


(1) (2) (3) 


Savannah/Jacksonville.-_................-.....- $16. 34 $21 


$37. 34 $3. 44 
OSS EL ae eee Disiew aitinai 16. 86 21 37. 86 3. 96 
Wilmington, N. C., to New York__-.....-.--.- 17. 42 21 38. 42 4. 52 
pases, Maw Ct. 2s. ek baad 17. 96 21 38. 96 5. 06 
IIIS, FG ns cvententisechegitioreiobies 19. 38 21 40. 38 6. 48 


(1) Freight adjusted to include 3 percent transportation tax. 


(2) Calculated at a current f. o. b. Carlsbad price of 35 cents per unit K:O for majority of sales season. 
(3) Based on current French and West German quotations of 5644 cents unit K;0. 


NoTE,—1 ton of KO is equivalent to 1.67 tons of 60 percent muriate of potash (the form in which potash 


is customarily sold) so all of above figures would be multiplied by 1.67 in order to arrive at relative figures 
per ton of K,0, 


Mr. Pootr. In considering this problem, the question arises as to 
whether the domestic producers could regain the business lost to im- 
ports by reducing their prices to a point equal to that at which dumped 
potash is now being sold. The answer to this question is “no.” 

Past experience shows that the European exporters would continue 
to sell their potash here even though it required them to reduce prices 
by several dollars a ton. In 1954, domestic producers lowered their 
prices as much as $2 a ton at port cities on the Atlantic in an effort 
to compete with these imports, but it was to no avail. The foreign 
exporters persisted in maintaining a substantially lower price on the 
imported dumped potash. 

The European exporters who are dumping potash here cannot, be 
regarded, however, as a permanent source of cheap supply. In 1949, 
prior to the strike that shut down most of the domestic producers for 
73 days, the delivered cost to the buyer of domestic potash at Atlantic 
seaboard was $59.60 per K,O ton. After domestic competition had 
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been eliminated by the strike, the European exporters immediately 
raised their price for sales in this country to as high as $85 per K,O 
ton. 

DOMESTIC POTASH INDUSTRY COMPETITIVE AND EFFICIENT 


The domestic potash industry is highly competitive. This fact is 
underscored by the price history of domestic potash since 1940. Not- 
withstanding that during this period there was an unparalleled in- 
crease in nearly all cost components as well as a greatly expanded use 
of potash, the prices charged by domestic potash producers, f. o. b. 
point of production, remained virtually unchanged; actually the cur- 
rent f. o. b. price is about 90 cents per K,O ton lower than it was in 
1940. The wholesale commodity price index over this same period 
increased over 100 percent; the consumer price index increased 91 per- 
cent; hourly earnings of workers in the Carlsbad potash industry in- 
creased 225 percent. 

The ability of the domestic producers to maintain these low selling 
prices through the years in the face of constantly increasing costs 
has been due solely to their efficiency of operations, extreme mechani- 
zation and higher and higher output per man-shift of labor. During 
this process, however, the industry has attained a relatively high break- 
even point, as shown by evidence submitted to the Tariff Commission. 

Any heavy inroad on the domestic potash market by unfairly priced 
foreign potash would, without question, rapidly reduce profits to the 
vanishing point as the industry was forced to operate farther and far- 
ther below capacity. There are certain areas along the Atlantic sea- 
board where it would now be necessary for domestic producers to sell 
below cost. in order to compete with delivered prices of this unfairly 
priced foreign potash. 

I have a portion of my statement devoted to the working condi- 
tions, which are some of the best in the United States, and where the 
wage rates are very nearly the highest. 

I wish to point out to the committee, Mr. Chairman, that at the 
present time employees are being laid off, and it is a serious point that 
this committee ought to weigh and take into consideration when this 
whole matter is studied, as to how these dumped imports are affecting 
American industry. 

The damage resulting from dumped potash, of course, could destroy 
the economic security of the wage earners employed in the domestic 
potash industry. The earning power of several thousand highly paid 
workers would be endangered if it should become necessary to curtail 
production because of inability to compete with imported potash being 
delivered into the United States at less than its fair value. According 
to the Bureau of Labor Statistics the average earnings of Carlsbad 
potash workers are equal to the average earnings of the highest paid 
industrial workers in the United States, which means the highest 
wages in the world. 

For January of this year, average hourly earnings were approxi- 
mately $2.85; and average weekly earnings were $117 with a normal 
workweek of 40 hours. In line with the national wage pattern, Carls- 
bad potash producers increased wages in 1956 by an average of 914 
cents per hour and provided for a further increase as of June 1, 1957, 
of an average of 7 cents per hour. 
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The American railroads may also suffer a substantial collateral 
injury if port deliveries of dumped foreign potash are assumed to be 
250,000 tons of material, 150,000 K.O tons, annually. At an average 
freight rate of $18 per ton, there would be lost to sey priced 
imported material a gross revenue in freight to American railroads in 
the neighborhood of $4,500,000. 

The ‘operations of the domestic industry result in the payment of 
large sums in Federal and State income taxes, Federal and State 
royalties on production from public lands, State severance and produc- 
tion taxes, et cetera. Practically all production at Carlsbad, N. Mex., 
is from the public domain on Federal and State leases. Loss of 
domestic business results in loss of revenue to all such public agencies. 

What is purpose of Antidumping Act ? 

I can summarize what I have said before in a few words: The 
present statute is not adequate to protect the domestic potash industry, 
and other domestic industries, from dumped imports. And I want to 
ask you to consider, in light of this, whether the act is accomplishing 
its purpose. 

The basic question posed by this hearing is what is the purpose of the 
Antidumping Act? Before the merits of the proposed legislation can 
be analyzed, the committee must first amet what the act should 
accomplish. The decision in the potash case before the Tariff Commis- 
sion is a dramatic illustration of the failure of the act to prevent loss 

caused by dumped imports. In that case, 8 percent of the domestic 
market was lost to imports which the Treasury had found were being 
dumped, and the Tariff Commission decided that this loss was not an 
injury. While the Commission did not state what it believed the term 
“injury” to mean, they obviously thought it meant something more ex- 
treme than loss of market. 

The Treasury has recommended that this term remain undefined and 
the Tariff Commission continue to have unlimited discretion as to what 
injury should mean in a given case. The proper meaning of injury 
raises a broad legislative ‘policy y question which we submit that only 
Congress should decide. If the term is to be so restricted as to be 
limited to predatory selling or to something which threatens the 
continued existence of an industry, Congress should so decide and the 
statute should so state. 

We believe that an industry is injured when it loses sales to dumped 
imports. 

There are five pending bills—H. R. 5102, H. R. 5120, H. R. 5138, 
H. R. 5139, and H. R. 5202—which would meet this need by eliminat- 
ing the injury test in its entirety and would require the imposition of 
dumping duties whenever the Treasury finds that sales of any mer- 
chandise of a type produced in the United States are being made at 
less than fair value. Such achange would make the Antidumping Act 
consistent with our countervailing, antisubsidy, duties legislation 
which adds a duty to counterbalance export subsidies on imported 
merchandise. The export subsidy situation and the dumping situation 
present identical problems from an economic standpoint. The Treas- 
ury has recognized the exact parallel between these two situations in its 
request to Congress for legislation which would have imposed an in- 
jury test on the countervailing duties law. Congress had declined to 
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add such an injury test to this situation. There is no more reason to 
require that injury be shown in one case than in the other. 

The Canadian dumping statute, which has been in existence for more 
years than ours, does not require a showing of injury before dumped 
imports are subject to dumping duties. We know of no move afoot to 
amend that law. 


IF “INJURY TEST” IS TO BE RETAINED, THE TERM “INJURY” SHOULD 
BE DEFINED 


We understand that both the State and Treasury Departments have 
objected to the elimination of the injury test on the ground that it 
would curtail imports which were not causing or threatening injury 
to a domestic industry. This seems unlikely simply because in such 
a case there would be no one to complain. This objection could, how- 
ever, be met another way: by continuing the injury test and defining 
the meaning of this controlling term. If the injury test is to be re- 
tained, we urge that the term be defined. Such a definition should 
seek to achieve two objectives: First, protect domestic producers 
against loss resulting from dumped goods, and, second, secure to the 
consumer the temporary benefit of bargain prices which dumped goods 
offer where no offsetting loss to domestic producers will result. We 
believe the definition should be as follows: 

For the purposes of this act an industry in the United States is being or is 
likely to be injured whenever (a) a portion of the domestic market is being or 
is likely to be supplied by foreign merchandise sold at less than its fair value 
and (b) such industry would otherwise supply such portion of the domestic 
market. 

We also think that this definition takes care of situations that were 
brought out by Secretary Kendall. 

It would not stop dumping sales here which were at prices in excess 
of domestic prices, nor would it stop the sale here of dumped goods 
where there were no goods in this country selling in competition. 

We would suggest that the foregoing would be added to section 201 
(a) of the Antidumping Act, 1921, as amended. 

There is universal agreement even among the opponents of a strong 
Antidumping Act, that dumping is an evil practice which should be 
stopped wherever it hurts a domestic industry. Economists, since Jacob 
Viner, who wrote the leading treatise on dumping, have believed that 
dumping was bad for the economy of the country receiving the dumped 
goods except in the case where the consumer could rely on the dumper 
as a permanent source of goods at that price. Potash importers in 
particular have proved that their prices rise where competition is 
not present. 

When the strike started, they immediately shot their prices up over 
50 percent. 

Permanent dumping is a myth under modern trade conditions. And 
the temporary benefit to the consumer is not sufficient to outweigh the 
harm to the competing producer and to the economy as a whole in any 
other instances. 

The present statute is not accomplishing its purpose. Industries are 
being harmed every day by dumped imports. And they will continue 
to be hurt until the injury requirement in the statute is changed. 
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We urge that the committee consider and decide the important, ques- 
tion of legislative policy which the use of this term presents, and that 
the term be eliminated or redefined so as to make it clear that an in- 
dustry is being injured when it is prevented by dumped imports from 
supplying a portion of the domestic market. 

Thank you, 

The CuarrMan. Does that complete your statement ? 

Mr. Pootz. That completes this prepared statement. 

The Caarrman. We thank you for your appearance and the in- 
formation given the committee. 

Did you want to include something else in the record ? 

Mr. Pootz. I want to point out one thing here that hasn’t been 
made clear. Almost everybody that has testified, regardless of the 
position they have taken, has appeared to be in favor of judicial re- 
view. Not trying to speak immodestly, I have worked in the field of 
administrative law a good deal, and I had the honor at one time of 
heading the section on administrative law of the American Bar Asso- 
ciation. I want to say that you cannot, I do not think, inject judicial 
review here unless the statute carries appropriate standards. 

You are going to have to define important terms such as “injury” so 
that there will be something against which the court can review. 
Otherwise, they will not be in a position to determine whether the law 
has been followed, whether there has been reasonable finding of facts, 
and whether the discretion which has been granted has been reason- 
ably exercised. 

The CuarrMan. Does that complete your statement ? 

Mr. Poote. It does. 

The Cuatrman. We thank you for your appearance and the in- 
formation given the committee. 

Are there any questions ? 

Mr. Jenkins. Have you asked permission to extend your remarks? 

The Cuatrman. He has been given that. 

Mr. Pootz. I would like to have my exhibits go into the record, too, 
which are attached to my statement. 

The Cuatrman. Without objection, it is so ordered. 

We thank you for your appearance and the information given the 
committee. 

The next witness is Mr. A. FE. Albright. 


STATEMENT OF ARCHIE ALBRIGHT, ASSISTANT TO THE PRESIDENT 
OF STAUFFER CHEMICAL €0. 


Mr. Atsricut. Mr. Chairman, and members of the committee, my 
name is Archie Albright. I am assistant to the president of Stauffer 
Chemical Co. and am appearing on behalf of that company to ad- 
vocate the amendment of the Antidumping Act so as to strengthen its 
provisions and to simplify its administration. 

Our concern with the present inadequacies of the law results from 
the fact that the chemical industry is peculiarly vulnerable to the 
dumping of foreign materials. This is so because of the relatively 
standard characteristics of most chemical products. There are not, as 
in the case of most manufactured goods, differences in design or brand 
aeceptance. A chemical meeting the standard purity specifications 
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will normally enjoy equal acceptance whether it be of domestic or for- 
eign manufacture. Assuming reasonable availability of delivery, 
price then becomes the controlling factor in determining whether the 
domestic or foreign product is sold. 

The recently submitted report of the Secretary of the Treasury to 
the Congress on the operation and effectiveness of the Antidumpin 
Act lists 146 cases arising under the present act in the 20-year period 
between January 1, 1934, when detailed records began to be kept, until 
October 1;1954. In only seven of these cases was the special antidump- 
ing duty imposed. 

The Customs Simplification Act of 1954, which became effective 
October 1, 1954, transferred injury determination to the Tariff Com- 
mission. Between October 1, 1954 and December 31, 1956, 52 dumping 
cases were disposed of. In only one of these was an antidumping duty 
imposed. 

These figures, we submit, do not indicate that dumping of goods of 
foreign manufacture in the United States was not widespread during 
the periods referred to, or that United States producers did not suffer 
serious injury as a result of these practices, but rather they show the 
comparatively ineffectual character of the present law. It has been 
comparatively simple for the foreign producers to avoid its effect 
through introducing minor differences in selling conditions in their 
home market. 

That the prevention of dumping is a matter of vital importance to: 
the United States chemical industry may be illustrated with reference 
to three products produced by Stauffer Chemical Co. These are po- 
tassium nitrate, tartaric acid, and cream of tartar. In 1921 when the 
Antidumping Act became effective, there were five United States com- 
panies manufacturing potassium nitrate. With the exception of one 
small producer of technical material on the west coast, Stauffer Chem- 
ical Co. is today the only remaining producer in the United States. 

In 1921 there were four United States companies manufacturing 
tartaric acid and cream of tartar. Today, Stauffer Chemical Co. is 
the only remaining producer and it has but a single plant. The clos- 
ing of these United States plants can be directly related to the dumping 
of these three chemical products in the United States by foreign 
producers. 

Today, Stauffer Chemical Co. strives to avoid closing the last domes- 
tic source of potassium nitrate. This material is being offered for 
export to the United States by East German manufacturers at a price: 
of $4.55 per hundred pounds and by West German manufacturers at 
$5.13 per hundredweight. The price of this same material to West 
German users of potassium nitrate is $7.23 per hundredweight, a full 
$2.10 higher than the price quoted for export to the United States. 
The price differential in the case of East German material is believed 
to be even higher. 

I might add at this point that we found it practically impossible to 
obtain any reliable information as to exactly what was the domestic 
East German price. 

The pricing of potassium nitrate for export to the United States so 
far under the price of the same material in the country of origin results 
in the offering of the East German products in the United States, after 
the payment of ordinary duty and importation charges, at a price of 
$2.75 less per hundred pounds than the current price for United States 
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produced material. Since the United States producer’s current cost 
of production exceeds the Kast German manufacturer’s price for ma- 
terial delivered in the United States duty paid, Stauffer Chemical Co., 
as the producer, finds itself faced with the unenviable choice of either 
reducing its price and selling potassium nitrate at a loss, or of dis- 
continuing its manufacture. 

Were the latter results to follow, it would leave the United States 
users of this material entirely dependent on foreign sources of produc- 
tion. Potassium nitrate is used in the manufacture of matches, explo- 
sives, fertilizers, heat-treating salts, and glass; as a meat preservative ; 
in metallurgy; in the treatment of tobacco; as a chemical reagent; and 
by a variety of other industries. Uncertainties of supply and ulti- 
mately higher prices would certainly result from such an elimination 
of United States production. 

Stauffer Chemical Co. faces a similar problem in connection with 
its tartaric acid and cream of tartar plant. As noted above, it is the 
sole surviving producer in this country of these products. If it is 
forced to close down as a result of the dumping here of foreign mate- 
rial, the industries using these products will similarly dependent 
on foreign imports. These industries include tanning, baking powder, 
soft drinks, hard candies, medicinals, ceramics, photography, tex- 
tiles, metallurgy, beverages, and the organic synthesis of other chem- 
ical products. 

Stauffer Chemical Co., as a producer of organic solvents, is also 
being materially injured by the dumping of foreign trichloroethylene 
in the United States. 

Other products could be added to those listed above but these will 
serve to il ustrate the problem, 

The recommendations of the Secretary of the Treasury contained 
in its report to Congress would, if adopted, eliminate some of the 
loopholes which have permitted foreign producers to continue dump- 
ing in this country, but it is felt that others remain which must also 
be closed before the desired purpose can be attained. The most im- 
portant change needed is a provision that sale of foreign material in 
the United States, () at less than its fair value and (2) at less than 
the price charged by United States producers for a comparable prod- 
uct, would be presumed to be injurious to United States producers. 
It would seem proper to place the burden of proving the absence of 
such injury on the foreign producer, under these circumstances. 

Under the bill proposed by the Treasury Department, the special 
dumping duty still applies only where the Tariff Commission “ad- 
vises that an industry in the United States is being, or is likely to 
be, injured.” What constitutes an “industry” and what degree of 
“injury” is permissible is left uncertain. The statistics noted earlier 
that, out of 198 cases handled since 1934, only 8 affirmative findings 
under the act resulted, are eloquent testimonials to the difficulty of en- 
forcing the present act. Even more eloquent is the analysis of the 
eight cases in which an affirmative finding was made. Annex B at- 
tached to the Treasury report shows that 4 of the 8 cases involved 
ribbon flycatchers. The other four involved glass frostings, hard 
board, cast-iron soil pipe, and knitted wool berets. 

While producers of essential chemicals are being driven to the wall 
by foreign dumping, supporters of the present statute point with 
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pride to its success in restricting the dumping of ribbon flycatchers and 
wool berets. It would appear self-evident that any law that can 
show such a meager harvest is in need of clarification and strength- 
ening. 

If the law is thus strengthened and clarified, the problem of admin- 
istering it will be correspondingly simplified. No longer will a for- 
eign producer be able to escape on technical grounds of interpreta- 
tion, after a time-consuming and expensive hearing. Indeed, the mere 
existence of a readily enforcible antidumping law should serve in- 
evitably to reduce the frequency of such practices. 

The Cuarrman. Does that complete your statement ? 

Mr. Avsricur. Yes, Mr. Chairman, and thank you for giving us the 
opportunity to appear. 

he CuarrmMAn. We thank you for your appearance and the infor- 
mation you have given the committee. 

Are there any questions? 

Mr. Reed, of New York, will inquire. 

Mr. Reep. Mr. Albright, I think you have made a fine statement. 
It is just history repeating itself with regard to the chemical busi- 
ness in this country; is it not ? 

Mr. Atericut. Yes, sir. 

Mr. Reep. In the early days, I remember very well that we were 
flooded with foreign chemicals and every plant in this country was 
shut down. It was only after the law was put on the books and the 
got some protection, that they came back. Now we are coming bac 
to the same old story that we will have to have protection for the in- 
dustries in the chemical] field. 

Mr. Avsricut. Certainly in the case with respect to the products 
T have given here, sir. 

Mr. Reep. Thank you. 

The Cuarrman. We thank you for your appearance and the infor- 
mation given the committee. 

(A subsequent letter from Mr. Albright follows :) 

STAUFFER CHEMICAL Co., 
New York, N. Y., July 31, 1957. 
Hon. JERE CoorPer, 


Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D.C. 


Dear Sir: I should like to add to the record of your committee’s hearings on 
amendments to the Antidumping Act of 1921, a few additional quotations from 
the authors whose works are cited in the supplement which Assistant Secretary 
of the Treasury Kendall submitted with his statement. 

In the discussion of the question, ““‘When should dumping be acted against?’ 
Mr. Kendall’s supplement includes a quotation from Taussig’s Some Aspects on 
the Tariff Question, ending with the underscored phrase, “if this sort of thing 
goes on indefinitely.” The sentences immediately following that phrase (Taus- 
sig, p. 205) are: 

“* * * Suppose it goes on for a considerable time, and yet is sure to cease 
sooner or later. There would then be a displacement of industry in the dumped 
country, with its inevitable difficulties for labor and capital; yet, later, when 
the abnormal conditions ceased, a return of labor and capital to their former oc- 
cupations, again with all the difficulties of transition. It is the temporary char- 
acter of dumping that gives valid ground for trying to check it.” 

Mr. Kendall’s supplement includes several quotations from Viner’s Dumping, 
a Problem in International Trade, to which I should like to add the following 

. 145): 
st * : Even the stanchest upholders of free trade, from Adam Smith on, have 
conceded that there is at least a theoretical case for restriction of import where 
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there is a possibility that such restriction will permit a domestic industry to 
develop and to attain before long the strength to meet foreign competition on 
eyen terms. There is, surely, even a stronger case for the temporary protection 
of an established industry with a long record of successful survival of the 
test of foreign competition, if such industry is threatened by foreign competi- 
tion of an abnormal and temporary character. But cheapness of foreign com- 
modities resulting from their sale at dumping prices is predominantly a tem- 
porary cheapness. The fact that foreign producers are exporting at dumping 
prices affords a strong presumption that these prices are temporarily and ab- 
normally low.” [Italic added.] 

While the quotations already furnished in Mr. Kendall’s supplement clearly 
support action against dumping which is of a temporary character, I feel that 
the additional matter quoted above is useful in showing the acceptance by free- 
trade economists of the presumption that dumping will, in fact, prove to be tem- 
porary. It is apparent, in any case, that antidumping legislation could not be 
enforced on the opposite assumption. The permanent character of dumping could 
never be finally established, and could not even be presumptively established, be- 
fore the complete destruction of the affected domestic industry. 

Respectfully yours, 
A. E. ALBRIGHT, 
Assistant to the President. 


The Cuarrman. The next witness is Mr. Walter Sterling Surrey. 


STATEMENT OF WALTER STERLING SURREY, WASHINGTON, D. C., 
ON BEHALF OF WORLD COMMERCE CORP., OF NEW YORK CITY 


Mr. Surrey. I would appreciate having my statement inserted into 
the record, Mr. Chairman. 

The Cuamman. We appreciate your cooperation. You are recog- 
nized for 15 minutes. Your entire statement will be included in the 
record. 

Mr. Surrey. My name is Walter Sterling Surrey. I am a partner 
in the law firm of Surrey, Karasik, Gould & Efron, of Washington, 
D.C. 

I am here today in behalf of World Commerce Corp., of New 
York City. This company, both directly and together with asso- 
ciated companies, is one of the principal importers in this country 
of foreign rayon. 

I think we have to consider today what the Treasury proposals in 
connection with H. R. 6006 are trying to achieve. The legislative 
history on the antidumping law. so far as fair value is concerned, clear- 
ly reveals that by fair value was meant the ordinary meaning. That 
is a value fixed under normal conditions of fair trade by buyers and 
sellers in a free and open market for the importation of goods into 
the United States. 

The purpose of the law was designed to protect against unrealistical- 
ly low prices sometimes fixed by foreign suppliers, who were willing 
to sell at a temporary loss in order to gain control of a market. 

For a long part of the history of the administration of this law, I 
think it is clear that the Secretaries of the Treasury have ignored 
the clear, legislative, intended meaning of fair value. Two years ago, 
they put this disregard into legislative interpretation, and now they 
ask that it be put into the statute. 

The effect. of the Treasury proposals, insofar as fair value is con- 
cerned, appears to be to change the law from one designed to impose 
special duties to offset true dumping to a law making possible such 
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special duties as a device for levying ordinary, protective duties at 
rates higher than those promised other countries. 

In other words, they are trying to make this an addition to the 
escape clause. 

A lot of the testimony that has appeared before this committee 
seems to be a year early. I think a lot of the people ought to come 
up here next year when the Trade Agreements Act is here, and con- 
sider the special problems of the duties on their products and the 
competitive products abroad. I think it is important to bear in mind 
that what we are trying to do here is to prevent dumping—predatory 
dumping—dumping which is unfair in international trade. 

The Treasury attempts to reduce its proposal on fair value to 
arithmetic, and then it runs away from this and says, “You really 
ean’t quite do it by arithmetic. It is not merely subtraction, but 
there are a few things that you have to take into account when you 
compare home-mar ket price and the price at which they are selling 
here.” 

But they don’t go far enough, because home-market price is prob- 
ably the worst possible standard you could use, and it could run either 
way, good or bad, for those who feel they are being hurt. 

A. product abroad may be a luxury product, but it is not in this 
market. There may be special restrictions in the sale of a product 
an a home market which are not present here. There may be a whoie 
host of reasons why the home-market price is just an unreal standard 
against which to compare anything. 

“What you are really trying to find out in making this first compari- 
son is: Is this product being sold in the United States at a price which 
is below the world price? Is it being sold here at less than the price 
that it really commands in the international sales? 

The world price could be computed by a weighted average of the 
sales from the producing country to third countries during a repre- 
sentative period, and to the United States during a representative 
period, but, in the case of the United States, not including the 120-day 
retroactive period under section 201 (b). If you use this standard, 
you are going to have to make a lot less exceptions. You are going to 
have to look at a lot less of the unreal economic factors that exist in 
the home market. 

A country can control its home-market price through a multitude 
of easy methods, but that. does not control with respect to the world 
price. 

If you find that the sales in the United States are then less than 
this world price, and that they cannot be explained by changes in 
market levels, either abroad or here, then you would have a basis for 
a finding by the Secretary of the Treasury that sales are at less than 
fair value, and you would have a realistic basis for achieving that 
purpose. 

In the event that there is not a world price that you can test the 
price here against, then, I believe, you should use the cost of produc- 
tion. Wecertainly would accept the Treasury proposals on construc- 
tive value in amending section 206. If you cannot use that, then, and 
only then, should vou really look to the home-market price. 

The balance of the criticisms that we have with respect to the Treas- 
ury proposals deal not with what they recommend, but with what they 
fail to recommend. 
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In the case of injury, we believe that it should be defined to include 
substantial injury which adversely affects an entire industry as a re- 
sult of the sales at less than fair value. 

We believe changes should be made with respect to the withhold- 
ing of a placement. The Treasury Department takes a great deal of 
pride in its statement that “We have caused a lot of fear which has 
prevented dumping.” Fear should not be the United States standard 
for international trade. 

To cause fear that prevents legitimate trade is not being a leader, as 
the United States is in the world today. 

This is revealed when you realize how few cases which have been 
investigated have really resulted in dumping. Yet where these in- 
vestigations take place, serious damage results. 

For example, in an investigation of rayon in 1 year, no imports 
could effectively be brought in for 11 months. It was then found 
that there could be no dumping, no sales at less than fair value. But, 
for 11 months, imports were cut off. That isa fear standard the Treas- 
ury seems to take pride in, and I think it is a fear standard which the 
United States, as a leader in creating good world conditions for inter- 
national trade, should be ashamed of. 

For this purpose, I would get around these undesirable results. I 
would recommend that we eliminate the provision that you can have 
the withholding of a placement on the mere suspicion of dumping. I 
think we should have a requirement of a reasonable belief as to dump- 
ing, particularly if we are going to have judicial review. 

I believe that those who complain about dumping, or who are 
suspected of dumping, should be required to put up a bond, and I be- 
lieve the 120-day retroactive period could safely be reduced to 60 or 
30 days and still catch all of your illegitimate dumpers. It is also our 
view that there should be a Presidential review of a finding of dump- 
ing by the Tariff Commission, limited to one question, as to whether 
this finding was against the national interest. Not to review the 
evidence as to whether it was correct, but merely whether it is against 
the national interest. 

We believe there should be judicial review with respect to all aspects 
other than the Presidential finding. 

The administrative procedure should be radically altered to require 
a notice of investigation by the Secretary of the Treasury on the basis 
of a prima facie case, and copies of the complaint should be made avail- 
able in the Federal Register. 

When the Secretary of the Treasury determines that there are sales 
at less than fair value, then notice in the nature of a show cause order 
should be published in the Federal Register, and the proceedings 
should be held within a very short time to determine whether that find- 
ing is correct. 

If the matter is referred to the Tariff Commission, there should be 
a requirement, wherever requested, of a hearing by the Tariff Commis- 
sion, and its conclusion should be published in the Federal Register. 

The Presidential review would then follow, limited solely to the one 
question of national interest, and at that time you could have a court 
review if those affected are hurt. 

I think you have to remember that you are not only dealing with a 
foreign exporter. You are dealing with the person who imports here. 

You are dealing with manufacturers of goods brought in from abroad, 
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and you are dealing with manufacturers who use raw materials from 
abroad and who export them back again abroad. 

These people, these American citizens, should be protected by these 
fair administrative procedures. 

That concludes the summary of my statement, sir. 

The Cuarman. We thank you for your appearance and the in- 
formation you have given the committee. 

(Statement referred to follows:) 


TESTIMONY ON BEHALF OF WorLD COMMERCE CoRPORATION OF New YoRK BY 
WALTER STERLING SURREY, ON PROPOSED AMENDMENTS TO THE ANTIDUMPING 
AcT 


My name is Walter Sterling Surrey, a partner of the firm of Surrey, Karasik. 
Gould & Efron, suite 1116, Woodward Building, Washington, D.C. 

My appearance here today is on behalf of World Commerce Corporation of 
New York City. This company, both directly and together with associated com- 
panies, is one of the principal importers in this country of foreign rayon. 

I have no doubt that all those testifying before this committee are opposed 
to dumping. Certainly my client and I are. I have no doubt that all those tes- 
tifying before this committee are in favor of antidumping legislation. Certainly 
my client and I are. 

On the surface, therefore, the work of this committee seems reasonable in its 
objectives and easy in its accomplishment. Unfortunately, or certainly unfor- 
tunately with respect to the work of this committee, there seems to be substan- 
tial disagreement among those testifying before this committee both on behalf 
of official agencies of the United States Government and on behalf of the pub- 
lic, as to what dumping really is. 

We should constantly bear in mind just what serious evil was being legislated 
against in the Antidumping Act of 1921. This committee is fully aware of the 
origins of the antidumping legislation. At the time of the original enactment 
of the antidumping legislation in 1921, the United States Government and the 
American people were concerned with an unfair trade practice of the worst type 
best described as “predatory dumping,” that is, activities by foreign exporters 
which would create an artificial lowering of prices in the United States market 
with the purpose and intent or the effect of destroying a domestic industry. 
This concern related particularly to evidence that German manufacturers of 
certain commodities were engaging in the export to this country of large quan- 
tities of such commodities with the clear intention of selling them at such a low 
price that the American manufacturer of comparable commodities would be un- 
able to compete. 

The United States is today the largest exporter and the largest importer in 
the world. Clearly, therefore, what the United States does in the field of in- 
ternational trade has an impact, not only on imports into the United States, but 
it also has a vital effect on the standards which our exports must face abroad. 
If the United States is to take unjustified action restricting imports into this 
country, it can expect that other countries will follow suit with respect to their 
arbitrarily restricting imports from the United States. 

The United States must, therefore, be most cautious that legislation affecting 
international trade is not so loosely drawn as to lead to unexpected results harm- 
ful to international trade. The mere enactment of such legislation can produce 
harmful actions by foreign countries. Already certain activities of this coun- 
try in the field of international trade have had serious consequences abroad. 

Indeed, it has often been said, both here and abroad, that in effect the United 
States is the largest dumper by reason of its sales of surplus agricultural com- 
modities at prices below the cost to the United States. This is a serious charge, 
and equally serious is the fact that such a feeling is expounded vigorously and, 
indeed, with considerable rancor among friendly nations in all parts of the 
world. 

I point this out only to accentuate the fact that the United States must not 
take legislative action of a nature which will create greater hostility among 
friendly foreign nations with whom we trade. It is, therefore, extremely impor- 
tant that the legislation which is enacted by the United States Congress in respect 
to dumping should be sufficiently thought out and carefully phrased as not. to 
lead other countries to emulate us by enacting undesirable reciprocal legisla- 
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tion harmful to our trade. We should also bear in mind that in the coming 
years there will be established in Europe a common market—a market within 
which trade barriers and custom duties will be eliminated among the partici- 
pating western Eurpoean countries. The American manufacturer will be hard- 
put to compete in this large area of 160 million potential customers. Certainly 
the Congress does not now want to take action against foreign imports which 
will in turn further prejudice the sale of American goods in that market. 

The United States should always prevent dumping—dumping in the real sense 
of the word—dumping that is designed to destroy a whole American industry 
in order that when such destruction has been accomplished the foreign producer 
can take over the American market. But it is equally essential that the United 
States in its desire to cure the dumping evil not prevent legitimate practices 
in international trade. 

Competition among firms in the United States has.always been deemed help- 
ful, indeed, our antitrust laws are based on that very fact. It is equally true that 
competition among the domestic manufacturers and foreign manufacturers in 
the American market is healthy, and the same is true of competition among 
American producers and foreign producers in the foreign market. 

For all these and other reasons, it is therefore extremely important that any 
amendment to the Antidumping Act should avoid creating obstacles to fair, com- 
petitive, international trade. Any amendment which results in this would be 
contrary to our own national interests; it would be contrary to the policies of 
both of our great political parties; and it would be contrary to the interests of 
the American people. 

Against this general background let us now review H. R. 6006, now before 
this committee. H. R. 6006 represents the Treasury Department’s recommenda- 
tions made in response to section 5 of the Customs Simplification Act of 1956. 
That section directed the Secretary of the Treasury to recommend to the Con- 
gress any amendments of the Antidumping Act which he considered desirable or 
necessary to provide for greater certainty, speed, and efficiency in the enforce- 
ment of such Antidumping Act. 

I submit that the Treasury proposals do not comply with the directive of the 
Congress. Instead of proposals for the enforcement of the existing antidumping 
law, we have in H. R. 6006 a proposal for a basic change in existing law and 
incidental proposals for the enforcement of the proposed new law. 


FAIR VALUE 


Under existing law, special antidumping duties can be imposed only, one, if 
the Treasury Department finds that a class or kind of foreign merchandise is 
being, or is likely to be, sold in the United States or elsewhere at less than its 
fair value and two, if the Tariff Commission finds that an industry in the 
United States is being, or is likely to be, injured, or is prevented from being 
established, by reason of the importation of such merchandise into the United 
States. 

The statute contains no definition of the term “fair value,” but the legislative 
history of the Antidumping Act plainly shows that it was intended by the Con- 
gress to have its ordinary meaning; that is, a value fixed, under normal condi- 
tions of fair trade by buyers and sellers in a free and open market for the im- 
portation of goods into the United States. This legislative history further shows 
clearly that the unfair price the act was designed to prevent or offset was an un- 
realistically low price fixed by a foreign supplier willing to sell at a temporary 
loss in order to gain a market in which the losses could be recouped at a later 
date. Although the point was not emphasized in the hearings and statements 
on the floors of Congress, the terms of the law were adequate to meet cases in 
which a foreign producer might fix an abnormally low price in order to dispose 
of surplus production in the United States without disturbing a protected and 
profitable market outside the United States. 

This meaning for the term “fair value” is entirely consistent with the remain- 
der of the statute in which it is used, and particularly with the purpose of that 
statute to impose special duties to offset dumping prices. These special duties 
are required by the act to be computed and imposed by local officers of the 
Customs Service at many ports of entry. The act, therefore, sets up standard 
formulas for measuring the duties under all the conditions that could be 
anticipated. 
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The act did not prescribe any formula for determining fair value. This 
determination was left to the discretion of a single person, the Secretary of the 
Treasury, a policy officer of Cabinet rank who could determine whether a situa- 
tion was within the policy of the statute but was not to be burdened with the 
administrative detail of measuring the special duties. 

This reasonable and plainly indicated explanation of the term “fair value” has 
been largely disregarded by the various Secretaries of the Treasury for many 
years. Warly in the history of the Antidumping Act, fair value was defined by a 
regulation as identical with the adjusted foreign market value or cost of produc- 
tion by which the special dumping duties were to be measured. However, about 
2 years ago the Treasury Department revised the regulations and redefined fair 
value. In so doing, it adhered to a concept inconsistent with the statute and its 
purpose ; namely, that foreign goods were being dumped if they were sold in the 
United States or elsewhere at less than the price charged for them in the foreign 
home market. 

This was a strange conclusion for the Treasury to reach at the time it was 
announced. It was not only inconsistent with the distinction Congress had made 
in the law between fair value and foreign market value or cost of production, but 
it was also inconsistent with representations then being made to the Congress by 
the Treasury Department that foreign market value should be eliminated as a 
measure of regular United States import duties because that value was so often 
commercially unrealistic as a measure of the real value of goods in international 
trade. 

Now the Treasury is asking that its commercially unrealistic standard of the 
value of goods in international trade be endorsed by the Congress as a proper 
standard for determining whether goods are being dumped. This endorsement 
is not to be openly expressed by a statutory definition of fair value, but it is im- 
plicit in the language of the proposed amendments, and this purpose of the amend- 
ments to ratify the definition with minor alterations is frankly admitted by the 
Treasury’s report in which its proposals were submitted. There is less frankness 
in the absence of any explanation as to why a statutory definition is not proposed. 
I can only assume that this omission represents a lack of confidence in the defini- 
tion the Treasury has sought to establish by regulation. 

I submit that the Congress should not ratify this basic change in the Antidump- 
ing Act which the Treasury has effected by regulation and now seeks to make 
secure. 

Adoption of this Treasury proposal would change the law from one designed 
to impose special duties to offset true dumping to a law making possible the use 
of the Antidumping Act as a device for levying ordinary protective duties at rates 
higher than those promised to other nations under the trade agreements program. 
To this extent, it would be a mere illegitimate supplement to the escape-clause 
legislation. The escape-clause has its legitimate place in that program; it has 
no place in the antidumping law. The inclusion of this concept in the antidump- 
ing law would make possible the unfair governmental practice of imposing so- 
called dumping duties on goods which are sold to the United States at a price 
which is fair in international trade under any standard of a fair price in fair 
competitive international trade. 

The Treasury Department achieves this anomalous and unjust position by 
having as its objective the determination of fair value by simple arithmetic. The 
Treasury, in effect, is saying that every effort should be made to base the deter- 
mination of sales at less than fair value by subtracting the sale price to the 
United States from the home market price, and if there is a difference, then there 
is generally a sale at less than fair value. 

The Treasury Department apparently realizes the above-stated effect of its 
proposal and feebly seeks to provide a means of avoiding it, at least in some 
eases. As section 202 (b) and (c) of the Antidumping Act are proposed to be 
amended, they would provide for certain allowances in determining a foreign 
market value for the purposes of the act. The present provisions for making 
allowances for quantity discounts would be continued with certain changes of 
apparently minor effect, but new provisions are added, the first of which would 
permit allowances for “other differences in circumstances of sale.” In its ex- 
planation of this proposal, the Treasury lists typical differences between home 
market and export transactions contemplated by the proposal as “restrictions on 
sale, credit terms, advertising and selling costs, and minor variances in methods of 
production and manufacture.” 

These examples also reveal that Treasury has failed to recognize the real 
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price can be a false standard for many reasons: the article in question might in 
the home market be considered a luxury article commanding high prices, here a, 
necessity ; a monopoly may exist there; special taxes might be applicable; there: 
may be import restrictions against raw materials applicable where used for 
manufacture for sale in the local market. The examples are many and will be 
increasing in number as underdeveloped areas become more and more industrial- 
ized and more advanced economically. 

The Treasury examples are apparently only illustrative, but they amply indicate. 
a recognition that a foreign market value determined in this manner is an 
unrealistic measure of a fair value for goods in international trade. It is good 
that Treasury at least recognizes the fact that a foreign-market value so deter- 
mined is an unreal standard. Our complaint about this recognition is that it 
is only a partial recognition and that it is embodied in a solution that can result, 
only in lengthy delays and the perpetration of dangerous injustices. 

This does not mean that I am not in full agreement with those who think the 
Antidumping Act should be amended and that a primary objective of the amend- 
ments should be to make possible an enforcement of the act that will be certain, 
speedy, and efficient. As a basic necessity, I urge that the act be amended 
effectively to limit its application to true dumping. I suggest that this can best 
be done by a realistic definition of ‘fair value” or an equivalent clarification of 
the law which would limit application of the law to merchandise which is being, 
or is likely to be, sold in the United States, or for exportation to the United States, 
for less than its normal price in international trade, plus, in the case of sales 
in the United States, regular import duties and charges and United States selling 
expenses. The law might best and properly define the normal price in inter- 
national trade as the actual cost of producing the merchandise, plus a profit not 
less than that usually realized in international sales of like merchandise. How- 
ever, the Treasury Department has objected to any requirement that it determine 
costs of production in foreign countries if this can be avoided. 

I, therefore, suggest that the normal price of any product in international trade, 
the world price, can easily be arrived at by determining the weighted average 
price in sales to third countries and to the United States during a representative 
period, but insofar as including sales to the United States is concerned, there 
should not be included any sales made during any part of the 120-day period 
under section 201 (b). In this connection, and I will refer to it later, it would 
seem appropriate to reduce this 120-day period to 30 or 60 days, insofar as 
retroactive application of dumping duties is concerned. 

In addition, this world price would be adjusted to take care of any unusual 
economic factors, such as any clearly established change in the market level, 
either abroad or in the United States. Under this formula what the Secretary 
of the Treasury would be determining is whether goods are being sold in the 
United States at an arbitrarily, artificially created low price where the price does 
not have any fair relationship to factors of international trade, to the conditions 
existing in foreign markets and in the United States market. 

In making this determination, the Secretary of the Treasury would first look 
at the sales of the commodity in question from the country in question in the 
international field. He would first go through the arithmetical determination as 
to whether the sale price in the United States is less than the weighted average 
sales price in a representative period to third countries and to the United States 
(adjusted as above) which we call the world price. The determination of what 
would be a representative period would have to be arrived at by consideration of 
each industry in and of itself. If there is a difference, he would then determine 
whether this difference is caused by the reasonable competitive fair price consid- 
erations such as special conditions in third country markets or special conditions 
in the United States market—in general, by circumstances of fair competition. 

It is submitted that by first looking to this standard of world price rather than 
first looking to the home market price, the difficulties to be encountered by the 
Secretary of the Treasury would be considerably lessened. This is so because 
the world price is less likely to be governed by special unusual conditions than is 
the home market price. In other words, by using this formula the Secretary of 
the Treasury will find that he will have to be taking into account fewer special 
economic circumstances than would be the case if he used the home market price. 

In the event the Secretary of the Treasury finds that there are not sufficient 
sales to third countries and to the United States to establish a world price, then 
the Secretary of the Treasury would base his calculation on the cost of produc- 
tion. In this connection, I support the proposal advanced by the Treasury De- 
partment for using constructive value to determine cost of production, as con- 











198 AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 


tained in its recommendations for amendment to section 206, and which is based 
on section 402 of the Tariff Act of 1930, as amended by the Customs Simplifica- 
tion Act of 1956. If the cost of production figures are not reasonably available, 
only then should the Secretary utilize the home market price, adjusted to take 
into account all quantity differences and all the special economic factors that 
might exist in the establishment of that price. 

The standards I propose would be certain and realistic; they would be under- 
standable to the foreign manufacturer and exporter as well as to the United 
States importer. The United States producers could detect deviations from 
them in most cases and importers and foreign suppliers could engage in normal 
business transactions without fear of the risk and uncertainty they have en- 
countered under the administration of the existing law and which would be con- 
siderably increased if the Treasury proposals are adopted. 

This proposal would enable the elimination of the anomalous situation of 
which the Treasury Department complains whereby foreign exporters are en- 
abled, by placing unimportant restrictions on home consumption sales, to avoid 
assessment of dumping duties, even if there has been a finding of dumping. This 
could be achieved by having the “fair value” price as so determined by the Secre- 
tary of the Treasury with adjustments in changes in market levels used for de- 
termining the assessment of special dumping duties in the event a finding of 
dumping is made. 

Above all, we could not object if other countries adopted such standards in 
their antidumping laws. For more than 20 years the United States has par- 
ticipated as a leader in attempts to standardize and make more reasonable the 
measures taken by individual governments to regulate international trade. It 
surely would not be consistent with this position for the United States to assert 
that dumping is an unfair practice in international trade and then define dumping 
in such manner as to brand us as practicing that dumping consistently and on a 
gigantic scale in our foreign disposals of products for which prices in the United 
States are supported by governmental actions. That would be the exact effect 
of adoption of the Treasury proposals. 

Rayon provides a good example of the dangers I have outlined regarding the 
Treasury Department proposals, and an equally good example of the equitable- 
ness of our proposals. Our client today can provide for the sale to American 
spinners of foreign-produced rayon and can give the American spinner the assur- 
ance that such sales will not be below the average weighted international price. 

While the price of rayon in the international market varies from time to time, 
the general average international price remains quite constant. It provides a 
standard which the foreign producer and our client and the American buyer can 
understand and one which they can all use with some real degree of certainty. 
If, however, they must use home market prices as the standard, then they are 
going to run into variations with each country because of differing customs duties, 
because of special limitations on sales and a whole host of special economic fac- 
tors related to the home market price in each country and varying for each coun- 
try. In these circumstances, the importation of rayon would be a risky business. 
This risk would obviously cut down and curtail the amount of rayon imported 
into this country. 

The American spinner would, therefore, be at a disadvantage in exporting fin- 
ished yarns and fabrics. If the American spinner, by reason of amendments to 
the antidumping legislation, is forced to pay a higher price than the international 
price because of peculiarities in home market prices not recognized by the Treas- 
ury Department, then he will no longer be able to have his finished yarns and 
fabrics compete in the foreign market. 

This could have very serious effects on our own rayon industry. For example, 
during recent years considerable improvements and developments have been 
made in rayon staple which originated in foreign countries. This category in- 
cludes crimped rayon staples, solution-dyed rayon staples, and many other ex- 
amples. After these innovations and improvements were introduced into this 
market, domestic industries produced the same quality. This inducement to the 
domestic producer to improve his wares was good for the American producer; 
was good for the American consumer. It expanded the industry; it expanded 
the market; it placed the consumer in a better position. However, administra- 
tion of the antidumping law under the proposed Treasury amendments might well 
have eliminated this result since the uncertainties of the trade would be so great 
as to produce a serious curtailment of imports of foreign rayon. 

Such a result would also affect other industries in the United States. Thus, it 
must be remembered that foreign rayon manufacturers buy United States wood 
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pulp. It is obvious that if they are deprived of the United States market for 
the sale of their rayon, they would buy their wood pulp elsewhere. Thus: the 
Italian rayon industry purchased $3.5 million of pulp in the United States in 
1956. In the same year $2.25 million of Italian rayon was sold in the United 
States. And even if these dangers in the rayon industry do not in fact material- 
ize, the fear that they could take place might well be enough to prevent or seri- 
ously curtail the rayon imports here. 

What is true of rayon applies to all imports, in varying degrees. Home mar- 
ket price is almost bound in every case to be a less realistic test than the world 

rice. 
. I have confined myself to the most basic point in the Treasury recommenda- 
tions. Other criticisms—serious ones, but not as serious as those diseussed—deal 
primarily not with what they recommend but with what they fail to recommend. 


INJURY 


The injury concept of the Antidumping Act should be defined to require that a 
finding of injury shall take place only where substantial injury has taken place 
which in fact adversely affects an entire industry. It is most unrealistic to per 
mit a finding of dumping because there has been injury to one production unit 
of an entire United States industry, where the rest of the industry is not hurt or 
damaged, actually or potentially. The elimination of a marginal producer in an 
industry by sound and fair competitive practices, whether from competition by 
a foreign product or domestic product, certainly should not be considered as being 
evil and justifying a finding of dumping. 

It is further believed desirable that the Congress should establish certain 
criteria for the finding of injury so that such a finding can take place only when 
there has been or clearly will be a substantial decline in production, sales, and 
profits threatening the destruction of competition in a given industry where such 
results are directly attributable to the foreign imports at less than fair value 
sales prices. 

WITHHOLDING OF APPRAISEMENTS 


The Treasury Department takes pride in the fact that the present administra- 
tion of the Antidumping Act has caused considerable fear among foreign govern- 
ments. The Treasury Department in its report to the Congress on the operation 
and effectiveness of the Antidumping Act states: 

“* * * there is no doubt that foreign governments are keenly aware of our 
Antidumping Act, and fear its sanctions—perhaps most of all they fear the 
withholding of appraisements,” 

One can become sufficiently confused about this attitude on the part of the 
Treasury Department when one considers that more than 95 percent of all com- 
plaints and suspicions which have been considered under the act during the past 
twenty-odd years and which usually involved a withholding of appraisements 
pending investigation have been found to be without foundation. International 
trade is not furthered by the creation of fears which apparently are false, which 
are unjustified, and which clearly can adversely affect fair international trade. 

The withholding of appraisement should take place only when the Secretary of 
the Treasury “has reason to believe” that the purchase price of the imported mer- 
chandise is at less than fair value. At the present time the statute permits the 
Secretary to authorize the withholding of appraisements reports where he merely 
suspects that the purchase price is less, or the exporter’s sales price is likely to 
be less than the foreign market value. This can have very serious repercussions 
on international trade and cause unjust sufferings by foreign exporters and Amer- 
ican importers where the Secretary withholds appraisements merely on the sus- 
picion of violations of the Antidumping Act. 

Suspicions can be generated by false rumors or even falsely motivated rumors 
on the part of competitors in this country. This should not be encouraged. Sus- 
picions can be legitimate but they can be wrong and the foreign exporter and the 
American importer—indeed the American consumer—should not be penalized by 
reason of false suspicions. This danger might well be avoided by providing that 
private sources alleging dumping be required to post an appropriate indemnity 
bond. 

It is also submitted that the retroactive period, the 120-day period before the 
question of dumping first came to the attention of the Secretary of the Treasury, 
as provided for in section 201 (b), should be modified. Experience reveals that 
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a retroactive period of 30 to 60 days, at the most, is fully adequate to catch 
previous dumpings, and at the same time do less harm to normal, fair interna- . 
tional trade. 

PRESIDENTIAL REVIEW 


The antidumping legislation should provide for Presidential review of the 
final administrative finding of dumping as is the ease for the escape clause and 
national security findings. This is deemed necessary and essential in order that 
each case may be reviewed by the President as to its probable effect on the over- 
all national interest and national policies, both domestic and foreign. His re- 
view should be limited to this effect only, and should not deal with the ques- 
tions as to whether such a finding is warranted by the evidence. 


JUDICIAL REVIEW 


A finding of dumping should be subject with respect to all of its findings, in- 
eluding the finding of fair value and the finding of injury, to judicial review. 
Such a review obviously would not involve a review of the Presidential deter- 
mination that a finding of dumping is not contrary to our national interest. Judi- 
cial review is particularly important in view of the fact that administrative 
determination of dumping not only can hurt a foreign ‘producer but can severely 
penalize the domestic importer, the domestic manufacturer of semiprocessed 
goods imported from abroad and domestic distributors and retailers. 


ADMINISTRATIVE PROCEDUBES 


The administrative procedures, should be reorganized : 

(i) A notice of investigation based on a proper complaint or report which 
establishes a prima facie case of dumping should be published in the Federal 
Register in terms sufficient to give notice to interested parties of the nature of 
the investigation ; 

(ii) Moreover, copies of the complaint should be available for inspection by 
interested parties. Those having an interest in such investigation would then be 
in a position to provide information to the administrative agencies involved, which 
could reduce the cost and time consumed in conducting a foreign investigation. 
The administrative agencies could spot check such information abroad if neces- 
sary without the need for long and costly investigation abroad ; 

(iii) At the time of the finding of sales at less than fair value, which should 
be required to be made within a given period of time, a notice should be pub- 
lished in the Federal Register in the nature of a “show cause” order which would 
permit interested parties to show cause within a specified minimal period of time 
why the “fair value” determination should not be made or whether it should 
be limited. After such a hearing, the Secretary of the Treasury should be re- 
quired to publish his determination with complete explanation of his conclusions 
and the reasons therefor ; 

(iv) If the Secretary has made such a determination and has, therefore, 
referred the matter to the United States Tariff Commission, the Commission 
should be required to determine within a limited period of time after a public 
hearing, if one is requested, whether such imports at less than “fair value” 
are causing, or threatening, real injury to the entire domestic industry. The 
Commission should publish its conclusions, together with the evidence and reason- 
ing supporting such conclusions, and if the Commission finds such injury it shall 
so certify to the President, who shall within a limited period of time determine 
whether the imposition of such special dumping duties is in the national in- 
terest. 

(v) Any person affected by a finding of dumping should have the right to peti- 
tion the Court of Customs and Patent Appeals to review all questions of law 
relating to such finding (other than the Presidential determination that a find- 
ing of dumping is not contrary to our national interest). 


CONCLUSION 


There is also pending before this committee H. R. 5120 and a number of iden- 
tical bills which propose amendments to the Antidumping Act. These bills are in 
sueh obvious conflict with announced policies of the present administration and 
with the policies of the trade agreements program that they should require little 
discussion. They contain all the major objectionable features of the Treasury 
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proposals, except that they do contain a limited and inadequate provision for 
judicial review. The purpose of these bills to impose ordinary customs duties 
to offset differences between United States and foreign costs of production under 
the guise of special dumping duties, in violation of trade-agreement commit- 
ments, is much more obvious and comprehensive than anything contained in the 
proposals of the Treasury Department. 

I am confident that this committee, with its illustrious record of zealous pro- 
tection of international commitments, will reject these bills forthwith. 

Gentlemen, the wise administration of an antidumping policy first requires 
wise legislation. The subject is a complicated one. We somehow feel that the 
Treasury Department, perhaps unconsciously, has submitted its recommenda- 
tions on the basis of habit in administration, rather than on the basis of seeking 
a wiser answer to a complicated subject. We look to this committee for that 
wisdom. 

The Cuatrman. Mr. Eberharter, of Pennsylvania, wishes to in- 
quire. 

Mr. Esernarter. Mr. Surrey, you are counsel for this particular 
company ; are you ¢ 

Mr. Surrey. Yes, sir. 

Mr. Enernarrer. If I remember, you are not representing a mem- 
ber of any association or anything like that? 

Mr. Surrey. No, sir; merely the World Commerce Corp., which is 
an importer of rayon. 

Mr. Esvernarter. Particularly rayon? 

Mr. Surrey. Yes, sir. 

Mr. Esernarter. Thank you very much. 

That is all T have. 

Mr. Kreocu. Mr. Chairman ? 

The Cuatrman. Mr. Keogh, of New York, will inquire. 

Mr. Kroon. Mr. Surrey, I was interested in your suggestion which 
I think no one today, at least, has made, with respect to this Presi- 
dential review in addition to a judicial review. Is that not somewhat 
encumbering the machinery of business ? 

Mr. Surrey. No, sir, Mr. Congressman, I don’t believe it is, if you 
limit the Presidential review solely to the question as to whether a 
finding of dumping by the Tariff Commission is against our national 
interest. In the trade cases, as you have found, by the inclusion of 
the escape clause, such a review can be important in a particular case 
regarding our relations abroad and our national interest. He would 
not review the evidence. 

Mr. Krocu. Then you mean if this Presidential review were pro- 
vided and the President found that in a particular case the nditig 
of dumping would be against our national interest, that would ter- 
minate everything ? 

Mr. Surrey. That could terminate the case and there could be no 
review of a Presidential finding. 

Mr. Kroon, You do, as you point out to Mr. Eberharter, represent 


one who is presently importing. 


Mr. Surrey. Yes, sir. 

Mr. Kroon. I wonder if you would give us the benefit of your ex- 
perience with the present law, and point out what deficiencies there 
are, if any, from the importer’s point of view. 

Mr. Surrey. The present law as administered under the Treasury 
regulation which is now sought to be included in the statute, creates 
a most uncertain standing. For example, rayon is produced in France, 
in Italy, in the United Kingdom, in Belgium and other countries. 
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Each country has local conditions for the sale of rayon. For an im- 
rter, like World Commerce, which primarily deals with France, 
elgium, and Italy, to test the price at which it is being sold here 

against home market conditions, creates an unreal sort of fairyland, 
an Alice in Wonderland. Now if they can look at the sale in the world 
market, the international market—the world price—there you will 
find in the history of rayon, regardless of what the home market sales 
are, for special reasons in each case, there you can find that the sales 
have been pretty standard prices over a period of years, and the 
importer would know just what he is doing. He would know whether 
there is a possibility of violation of the law, or whether there is not. 

He would be on safe grounds in proceeding under such a standard. 

Today he is not. Today he has to take risks which are unfair. He 
has to turn down certain imports, which is unfair to real international 
trade. 

Mr. Krocu. There have been a number of witnesses, including your- 
self, who have suggested the cutting down of that 120-day period 
to 30 ot 60 days. Would you be good enough to tell us whet your 
bases for that suggestion are ? 

Mr. Surrey. What you are trying to catch there is a case, really, 
of a single act of dumping. On dumping, the goods come in, and 
then you find that questions arise concerning it, and you want to go 
back and catch that. 

With an effective administration, which I think our customs people 
and others give, you do not have to go back 120 days. You have to 
go back only a short period of time. 

I think if this committee requested the Department of the Treasury 
to submit figures on the cases where they have gone back, how far 
they really had to go back, in cases where they have had a suspicion of 
dumping, or finding of dumping, or sales of less than fair value, you 
will find that 60 days is more than adequate and even 30 days is ade- 
quate. I do think you need a retroactive period to cover the case 
of dumping. But you don’t have to go all the way back in history 
to do that. 

Mr. Krocu. As I understand it, your suggestion for the Presi- 
dential review in the limited area that you propose, and the judicial 
review generally, together with your several suggested administrative 
procedural reforms, are all your experienced point of view, are they, 
with respect to. improving the business of importing? 

Mr. Surrey. Yes, sir. 

Mr. Kroeu. I wonder if you would tell us briefly how you think 
those suggestions would improve the present situation and tend to 
prevent dumping in the future. 

Mr. Surrey. If you had publication, for example, by the Secretary 
of the Treasury, that he has a reasonable cause to believe dumping 
is taking place, and if copies of the complaint are available, first of 
all I believe that this will produce evidence by people interested in 
that particular transaction or in the general field, in that area of 

oods, which will assist the Department of the Treasury in ascertain- 
ing the information. They could then use that information, if nec- 
essary, to spotcheck abroad. 

But you would have the interested parties and persons interested 
in the transaction submitting information in the beginning. 
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You would also, out of the whole course of this type of administra- 
tive procedure, build up a set of standards for the administration of 
the Antidumping Act which would have to be followed by the Sec- 
retary of the Treasury and by the Tariff Commission, in a sort of 
common law of antidumping which would set standards which would 
be clear and concise to the importing public, and which would be of 
assistance to them. 

Mr. Krocu. It is your opinion that the bulk of the importers would 
tike to know for certain what the practices should or should not be, 
and would, therefore, welcome any assistance along those lines? 

Mr. Surrey. I cannot speak for the bulk of the importers. Un- 
fortunately for my practice, 1 am not representing them, But from 
my knowledge of it, I believe that would be the case. 

Mr. Krocu. Thank you very much. 

The Cuamman. We thank you for your appearance and the in- 
formation given the committee. 

The committee now stands in recess until 10 o’clock in the morning. 

(Whereupon, at 3: 13 p. m., the committee recessed, to reconvene at 
10 a. m., July 31, 1957.) 
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AMENDMENTS TO THE ANTIDUMPING ACT OF 1921, AS 
AMENDED 


WEDNESDAY, JULY 31, 1957 


House or REPRESENTATIVES, 
CoMMITTEE ON Ways AND MEANS, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in the committee 
hearing room, New House Offiee Suilding, Hon. Jere Cooper (chair- 
man) presiding. 

The Cuairman. The committee will please be in order. 

The first witness on the calendar this morning is the Honorable 
James b. Utt from the State of California. We remember you very 
pleasantly as a former member of our committee, and we are happy 
to have you back here with us today. 


STATEMENT OF REPRESENTATIVE JAMES B. UTT, OF CALIFORNIA 


Mr. Urr. My name is James B. Utt, and I represent the 28th Dis- 
trict of California. 

Mr. Chairman, I think it can be stated categorically that any act 
under which 198 complaints are brought and only 8 affirmative deci- 
sions rendered is an ineffective piece of legislation. That is the record 
of the Antidumping Act from January 1, 1934, to December 31, 1956, 
as set forth in the Report of the Secretary of the Treasury to the 
‘Congress on the Operation and Effectiveness of Antidumping Act, 
and so forth, submitted to the Congress, February 1, 1957. 

We can scarcely blame this ineffectiveness on any particular admin- 
istration or on any particular set of administrators. The record of 
effectiveness of the act has been consistently bad for 23 years. That it 
is getting worse is indicated by the fact that in 51 out of 52 cases 
brought from October 1, 1954, to December 31, 1956, Treasury deter- 
mined that there was no basis for a finding under the Antidumping 
Act. 

In the past 26 months there have been four separate dumping com- 
plaints made with respect to tuna imports from Japan: (1) Canned 
tuna on March 18, 1955; (2) frozen tuna on June 23, 1955; (3) frozen 
albacore tuna on October 17, 1956; and (4) frozen albacore tuna on 
March 18,1957. In each instance, there has been no finding of dumping 
within the meaning of the Antidumping Act. 

The first, second, and fourth of these cases were dismissed without 
much outward sign of activity. The third, however, gave rise to a 
considerable volume of correspondence and public evidence between 
Treasury and the complaining industry which has been brought to the 
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attention of this committee and the Congress. From the documentary 
evidence in this case, some light is thrown on why the Antidumping 
Act does not work. These are some of the things that stand out: 

1. The complainant gave copious and detailed evidence with respect 
to the fact that the albacore was being sold in this market at substan- 
tially below its cost of production. This was not only admitted by 
the Japanese in their own publications, but making up the losses called 
for a considerable reorganization of the export trade in tuna to the 
United States by the Japanese Government. 

In the evidence so far put before the Congress on this case, there is 
nothing from the defendant’s side which counteracts the evidence from 
the complainant. The domestic industry was given no adequate report 
from Treasury as to the evidence used to outweigh the evidence it has 
provided in the case. None was required by law. The case was de- 
cided against the domestic industry. 

One could come to the conclusion, rightly or wrongly, that the evi- 
dence obtained by the Treasury from its agents, from the Japanese. 
Government, and from exporters and importers could not stand up 
against the information publicly given by the domestic industry. This 
is purely speculative, as no report is required on which a conclusion can 
be based. 

This is the sort of thing that can be mended by public hearings in 
which all parties at interest can present their information and views 
under rights of cross-examination and under liberal rules of evidence 
such as the Tariff Commission customarily employs in such hearings. 
It can be further amended by requiring that, if there is a negative de- 
cision, the report of that finding be made public, together with the 
evidence used in reaching such a decision. 

These two things are provided for in H. R. 5102 and companion bills, 
but are absent in the present act and in H. R. 6006 and companion bill. 

In my mind, public hearings and a public report of finding backed 
by the evidence will improve the efficiency of this act more than any 
other changes that can be made in it. In the full glare of public scru- 
tiny, complainants will not bring weak cases and administrators will 
not make weak decisions unsupportable by adequate evidence. 

2. This particular albacore-dumping complaint was brought on Oc- 
tober 17, 1956, and the finding was not made until March 1, 1957. By 
the time the Treasury decision was made public in the United States, 
substantially all of the 14,000 tons of albacore in Japan had been sold, 
and a substantial amount was in transit to the United States. 

Certainly, 90 days should be adequate time in which to make such 
an investigation and decision, and provision in the law should be made 
therefor. 

3. The United States consumed about 300,000 tons of tuna per year 
in the canned form; 14,000 tons is less than 5 percent of this total. Yet 
the dumping of this 14,000 tons of frozen albacore at. about $100 per ton 
less than its cost of production had adversely affected the total market 
for canned tuna, and every part of the domestic tuna fishing industry— 
not just those elements of industry that deal in albacore and white-meat 
tuna. . . ; 
It would appear from this example that, if a substantial production 
of a like or similar commodity obtains in the United States, the dump- 
ing of even a small quantity of the commodity in this market will ad- 
versely affect the domestic producers. Undoubtedly, other cases would 
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reveal the same fact if their details were as well known as are the de- 
tails of this frozen-albacore dumping. 

Thus, it would appear that the injury phases of the present act are 
superfluous. If there is a substantial production of a commodity in 
the United States, the domestic producers of it will be injured auto- 
matically if even a relatively small volume of the commodity is dumped 
in this market below cost. Accordingly, when this condition obtains, 
the injury investigations now provided for in the act should be 
required. 

4, It seemed to the complaining industry in this frozen-albacore 
dumping case that there was a clear-cut case involving particular 
ce ettion, The particular albacore under consideration has been 
dumped on this market at $100 per ton less than it cost the exporter. 
This fact was not denied by the Japanese and was not in question. 
The albacore was determined by Treasury to be a fungible commodity, 
whereas the trade very carefully stipulates what albacore it is buying 
and purchases particular lots and sizes at particular prices in the ordi- 
nary course of events. 

If, however, the industry challenged the decision, the same indivi- 
duals in the Treasury who made the decision would be the ones who 
would review it. Under the present act, no way could be found to 
appeal the decision or any key element in it. 

It would appear that one of the basic changes that is necessary in the 
present act is the provision for right of appeal from a Treasury de- 
cision on a dumping case to the United States Court of Customs and 
Patent Appeals. 

The points which I have picked out are provided for in H. R. 5102 
and companion bills, whereas they are not provided for in the present 
act or in H. R. 6006 and companion bill. I think that these points are 
of a critical nature in improving the effectiveness of the Sear 
Act. Accordingly, I hope that the committee will report out a bil 
providing for these changes in the act and along the lines of H. R. 5102. 

Mr. Chairman, that concludes my statement, and might I ask for 
permission to perhaps extend my remarks in the record? 

The Crarrman. Without objection, the permission is granted. 

Mr. Reep. I suppose you might almost say that these foreign ships 
are practically canning factories afloat. 

Mr. Urr. Sometimes they have it cut up, and sometimes it is ready 
to go into the cans. It comes in in a long tube, and they push it into 
acan. They come in with shiploads of tuna that is not dumped, be- 
sides the 14,000 pounds that is dumped. It is frozen at the time of 
catching, and it is processed over here. 

Mr. Jenkins. I gathered from your statement that the matter about 
which you have complained has not been given enough attention by the 
governmental authorities. Maybe I am putting it too strongly, but I 
conclude that that is the situation over there; that they do not com- 
ply with the law and they do not endorse it. If that is the case, I 
wonder if you so state in your statement, or what recommendations do 
youmake? I think something should be done. 

Mr. Urr. The thing that is to blame goes back to this reciprocal 
trade agreement, when Congress delegated the tariff and trade to the 
executive departments, We have not had the protection of the Tariff 
Commission, which was a creature of Congress, and the Congress is to 
blame for the position in which we find ourselves today. 
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Mr. Smurson. Mr. Utt, I want to thank you for coming to your old 
committee again. You have been working on this subject for a good: 
number of years. It is my understanding that you have never gotten 
the relief which this industry needs in the hearings where you have 
been trying for it. 

Mr. Urr. That is correct. We have never had specific relief. When 
hearings have been held, there have been self-imposed quotas, but at 
the conclusion of the hearings they are back in the field again, and 
we do not have any legislative } protection. 

Mr. Srpson. In your capacity as a representative of an area that is 
adversely affected, what would you consider the proper amount of im- 
ports of this fish? You come to this committee seeking relief on be- 
half of the American citizen, who has a right to appear before the 
Congress, which traditionally handles these matters on behalf of the 
citizen. 

Mr. Urr. That is correct. 

Mr. Stmpson. When you were on the committee, your record was 
clear as one of those who believed that Congress should have retained 
the authority we all thought and believed was given to it by the 
Constitution as an authority which we should not have delegated. 
You believe, I assume, that had Congress retained the power, you 
would have been able to get relief rather than from some executive 
branch. Isthat correct? 

Mr. Urr. I believe it would. 

Mr. Mason. Just to drive home that point that Mr. Simpson was 
trying to make, you say here the record of effectiveness of the act 
has been consistently bad for 23 years. If you subtract 23 years from 
1957, you have 1934, the date when the Congress passed over its powers 
to the President under the reciprocal trade agreements, and ever since 
then the Tariff Commission has been a creature of the Executive rather 
than the right arm of the Congress, and that is the origin of our trouble 
today, is it not ? 

Mr. Urr. That is my belief, Mr. Mason. 

Mr. Curtis. Did you make the remark that dumping had been found 
in regard to the hard-board situation ¢ 

Mr. Urr. It is not in my statement. 

Mr. Curtis. It was my understanding that they did not find it, but 
I wanted to clarify that. You know more about it than I do. 

Mr. Urr. As I recall, dumping was found by the Treasury or the 
Tariff late in 1953 or 1954 and I have inquired of the Treasury De- 
partment several times as to whether they have reassessed or revalued 
the imports and the answer is “No,” they have not yet done it. 

Mr. Curtis. Perhaps my confusion lies in the difference between 
plywood hard board. 

Mr. Urr. I am talking in particular of hard board called masonite 
sometimes. 

Mr. Curtis. I would like unanimous consent to put in the record 
the percentage figures with respect to the relationship of foreign im- 
ports to domestic production after the testimony in the record with 
regard to plywood. 

Mr. Cooper. Without objection, it is so ordered. 

(The data referred to are inserted in connection with discussion of 
plyweed on p. 161 of the hearings of July 30, 1957.) 
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Mr. Kine. Approximately 2 years ago, the Secretary of State, Mr. 
Dulles, was before the committee, and in answer to my inquiries, he 
acknowledged that the tuna import situation was most serious, and it 
was giving them great concern in the Department of State, and that 
he was going to work hard to bring about some measure of relief. He 
touched upon their efforts in the Department to enlarge or.expand the 
possible markets throughout the rest of the Western World for this 
product. That would perhaps take the pressure off of having to send 
such a disproportionate share here. Five months later, in Geneva, 
this product was firm on the free list. That is the sort of cooperation 
we have had for one reason or another one year after another during 
most of my time here. I just do not know whether the blame is in the 
Congress or whether it was imprudent to have delegated certain of our 
authority, particularly when it is acknowledged through the past sev- 
eral years to have been and is a serious problem as it affects our domestic 
industry. We just must depend upon the executive department to give 
whatever relief is needed because I think it is obvious to most of us 
that it is most unlikely that the Congress will act in a specific case re- 
gardless of the injury. 

Mr. Urr. I think that is correct, and that is the thing that disturbs 
me about many of our industries. 

The CratrMan. We thank you for your appearance and the infor- 
mation you have given this committee. 

The next witness is Mr. Richard F. Hansen. Will you kindly step 
forward and give the committee your name, address and the capacity 
in which you appear before the committee. 


STATEMENT OF RICHARD F. HANSEN, MANUFACTURING CHEM- 
ISTS’ ASSOCIATION, INC., AND SYNTHETIC ORGANIC CHEMICAL 
MANUFACTURERS ASSOCIATION 


Mr. Hansen. My name is Richard F. Hansen. I am chairman of 
the International Trade and Tariff Committee of the Manufacturing 
Chemists’ Association and a member of the International Commercial 
Relations Committee of the Synthetic Organic Chemical Manufac- 
turers Association. I have been authorized by each of these associa- 
tions to make this statement on its behalf. The membership of the 
Manufacturing Chemists’ Association comprises 160 chemical manu- 
facturing companies, and that of the Synthetic Organic Chemical 
Manufacturers Association, 95 such companies. Together they ac- 
count for more than 90 percent of the domestic production of chemicals. 

The pending bills, H. R. 6006 and 6007, embody the recommendations 
of the Treasury made pursuant to the directive of Congress to “review 
the operation and effectiveness” of the Antidumping Act and to suggest 
changes desirable or necessary “for greater certainty, speed and effi- 
ciency in the enforcement” of the act. We commend the Treasury 
report as a sincere and well-considered effort to carry out that assign- 
ment, and the bills as constructive and helpful legislation. 

We believe a generous measure of commendation is due the Treasury 
and the sponsors of the bills for adhering to the basic concept of our 
antidumping law from its inception, that dumping is in essence simply 
the export of goods to this country at a price less than the prevailing 
price in the country of origin, 
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There is, as the Treasury report states, no “justification for com- 

lacency” as to the need for an effective antidumping law. There has 

en a remarkable postwar revival and expansion of the chemical in- 
dustries in other countries. Western Europe and Japan, especially, 
have far greater productive capacities than before World War LI, 
and entirely new chemical industries have appeared in other parts of 
Europe, Asia and the Americas. There will, therefore, be an in- 
creasing temptation for the rest of the world to look upon the United 
States market—the largest in the world—as a convenient place in 
which to dispose of surplus production. 

We, therefore, urge enactment of the pending bills with, however, 
certain changes which in our opinion would further promote cer- 
tainty, speed, and efficiency in the enforcement of the act. 

The changes we suggest fall into two categories, those relating to 
administrative procedure, and those relating to the substantive con- 
ditions governing the application of the law. 


PROCEDURAL CHANGES 


(1) Public notice and right of appearance, in Treasury investiga- 
tions: As the act has heretofore been administered, the first official 
information released to the public which reveals in any way that 
imported merchandise is or has been under scrutiny to determine 
whether it is being dumped in this country is when the Tariff Com- 
mission announces that public hearings will be held to ascertain 
whether or not domestic industry has been or is likely to be injured 
by such imports. 

Since the Commission does not undertake such an inquiry unless 
the Treasury Department has first found that goods are being 
dumped, the Commission’s announcement signifies that an investiga- 
tion and determination have already been made. If the Treasury 
has not made an affirmative finding of dumping, the question of in- 
jury does not arise, no hearings are ordered by the Tariff Commission, 
and the public is left completely in the dark as to the Treasury’s 
decision on complaints of dumping made to it. 

We believe that both the domestic producer and the importer are 
entitled to know when and if the Treasury Department institutes a 
formal investigation of alleged dumping of any articles in our market. 
With knowledge of the pendency of an investigation, interested per- 
sons would have the opportunity to supply the Treasury Department 
with information relevant to foreign and domestic prices, or to de- 
velop such information if they do not already have it. 

Public notice that an investigation has been started should be re- 
quired in all cases where the Secretary has reason to believe or suspect 
that dumping exists or is threatened, and it should state the class or 
kind of merchandise involved and the country of origin. It is not 
proposed that such notice be required where the Secretary, upon a 
preliminary examination of a complaint, finds that there are not 
sufficient grounds for suspecting dumping and that an investigation 
is unnecessary. Even in such case, however, it would be appropriate 
for the Secretary to give the complainant a written explanation of 
the Treasury’s decision. 

Moreover, the Treasury’s investigation would best serve its intended 
purpose if interested parties were given the right to present evidence 
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and be heard during its course. Neither the law nor the customs reg- 
ulations provide for appearances by interested parties, although it 
is the practice of the Department to receive whatever information may 
be offered to it. The right to be heard is too substantial, however, to 
be dependent, as now, upon mere administrative courtesy. We, ac- 
cordingly, believe that the statute itself should state that interested 
persons have the right to present evidence and be heard during the 
course of the investigation. 

Amendments to accomplish both objectives, public notices and the 
right to be heard, can appropriately be made to section 201 (b) of 
the act, by (1) inserting after the words “he shall forthwith” the 
following: 

(1) publish in the Federal Register notice that an investigation into such 


matter has been instituted, stating the class or kind of merchandise involved 
and the country from which exported, and (2)— 


and (2) adding a new sentence to read as follows: 
In connection with such investigation any interested person shall have the 
opportunity to present evidence and be heard. 


PUBLICATION OF DECISIONS OF TREASURY AND TARIFF COMMISSION 


Additional procedural deficiencies in the act and in the bills are the 
failure to require the Treasury to publicly announce its decision, or 
the reasons therefor, on the question whether or not goods are being 
dumped, or the Tariff Commission to publish the reasons for its deci- 
sion on the question of whether or not domestic industry is injured. 
If the Treasury’s decision on dumping is negative, the public is not 


officially informed of either the fact that a determination has been 
made or of the grounds for the determination. If it is affirmative, it 
will not become publicly known until the Tariff Commission announces 
hearings on its phase of the case, and then only by inference, and, 
when the Commission reaches a decision on the question of injury, 
it announces only the fact of the decision, and none of the reasons. 

In our opinion, the decision of each of the two agencies, whether 
affirmative or negative, should be made public when rendered, together 
with a statement of the reasons therefor. Such a statement would be 
useful not merely in relation to the imports immediately involved but 
also as source of valuable information for the future guidance of all 
concerned, foreign and domestic. To give effect to this recommenda- 
tion, it is suggested that section 201 of the act be amended by adding 
thereto a new subsection (c), as follows: 

(c) The Secretary, upon determining whether foreign merchandise is being, 
or is likely to be, sold in the United States at less than its foreign market value 
(or constructed value) and the Tariff Commission, upon making its determina- 
tion under subsection (a) of this section, shall each forthwith publish such deter- 


mination in the Federal Register (whether such determination be in the affirma- 
tive or the negative), together with a statement of the reasons therefor. 


REQUIREMENTS FOR IMPROVED INVOICE FORM 


The invoice form required to be submitted with each customs entry 
is recognized by the Treasury report as a useful instrumentality in 
the enforcement of the act. Information as to the character of the 
imported goods is especially helpful in alerting the appraiser to pos- 
sible cases of dumping. According to the Treasury report, one-third 
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of all the antidumping investigations pending at the beginning of the 
last year were initiated as the result of an appraiser’s report. 

The need for an adequate description of the emtineeiion in the in- 
voice form is intensified by the practice often followed by foreign 
producers of adopting unusual nomenclatures for merchandise. This 
is of relatively frequent occurrence in the case of chemicals. It is 
most likely to occur where something improper, such as dumping or 
undervaluation, is attempted and an effort at concealment is made. 
The practice can be countered by requiring the invoice to state the des- 
ignation by which the merchandise is known both in the country of 
origin and in the United States. 

The Treasury, although recognizing the need for an improved in- 
voice form, proposes no present statutory change for that purpose, 
upon the ground that the change can be made by administrative ac- 
tion alone. The legitimate interests of domestic industry, however, 
would be better served if the requirement for an adequate description 
of the merchandise were incorporated into the law itself and not left 
entirely to administrative action. As the provision would be of gen- 
eral application to the tariff law as a whole and not merely to the 
Antidumping Act, the amendment could most appropriately be made 
to section 481 of the Tariff Act of 1930, dealing with the contents of 
invoices, by inserting in paragraph (3) of subsection (a), after the 
words “including the name by which each item is known,” the words 
“both in the country from which exported and in the United States.” 


SUBSTANTIVE CHANGES 


(1) Elimination of “fair value”: At present, the act employs the two 
terms, “fair value” and “foreign market value,” in different connec- 
tions. “Fair value” is the yardstick by which to determine whether 
or not there is dumping. “Foreign market value” is the primary 
yardstick by which to determine the amount of the antidumping duty. 
When “foreign market value” cannot be ascertained, “cost of produc- 
tion” may be used, but, as the Treasury states, this is usually difficult 
to determine. The former term is not defined in the law but is ad- 
ministratively defined in the customers regulations; the latter term 
is defined in the law itself. 

As a result, the two terms can, and in practice have been found to 
have, quite different meanings. The Treasury report points out in 
some detail how this difference in meaning has proved a major obstacle 
to effective application of the law. In certain types of cases, the 
Treasury could find that the import price of goods was less than the 
“fair value” of the goods but was unable to assess antidumping duty 
because such import price could not be found to be less than “foreign 
market value.” As the Treasury states, the situation has been an 
anomaly. 

The Treasury proposes to obviate this anomaly by amending the 
statutory definition of “foreign market value” to bring it into closer 
accord with the definition of “fair value” in the customs regulations; 
and the bills so provide. In our opinion, however, this is only a piece- 
meal and most inadequate solution of the problem. Differences be- 
tween the two terms could continue to exist, as long as both terms were 
employed and were used in different connections and defined in differ- 
ent. places, 
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We submit that the same factors which are employed in determining 
the amount of the antidumping duty —“foreign market value” or, 
where it cannot be found, “cost of production” or “constructed value”— 
should also be the factors employed in determining the fact of dump- 
ing. In principle, there is no place at all for an additional concept 
such as “fair value.” We urge that this term be entirely eliminated 
and that there be substituted for it, “foreign market value’—or where 
it cannot be determined, “constructed value,” now proposed in the 
place of the present “cost ‘of production.” It is accordingly suggested 
that section 201 (a) of the act be amended by striking out the words 
“fair value” and ~ihatibetan the words “foreign samen value, or, in 
the absence of such value, then its constructed value.” 

(2) Amplified definition of “such or similar”: The Treasury re- 
port recognizes the importance of an adequate definition of the term 
“such or similar,” since the essence of a dumping investigation is a 
comparison between the goods suspected of being dumped and “such 
or similar” goods sold in the country of origin. The term “such or 
similar” is not defined in the present antidumping law. Judicial and 
administrative interpretations of that term as it occurs elsewhere in 
the customs laws leave considerable doubt as to how much identity or 
similarity there must be in respect to composition, use, etc., before 
two articles may be considered “such or similar.” 

It is therefore possible for a foreign producer, by relatively minor 
changes in the character of the goods exported to this country, to 
prevent comparison of those goods with other goods which might be 
properly comparable for the purposes of an antidumping law. The 
problem is probably more acute in its impact on the chemical industry 
than on any other major industry. The number of chemicals in com- 
mercial use runs into the thousands; and two chemicals may differ 
from one another sufficiently to constitute technically different prod- 
ucts and yet be genuinely comparable for price purposes. 

The problem can be illustrated by a case which arose under the 

valuation provisions of the Tariff Act, involving an importation of 
paint and one of varnish (Rhoenolin Paint Co. v. U. S., 67 T. D. 
(1935) p. 1415). The paint imported into this country differed from 
that sold in the country of origin in containing 3 percent more thin- 
ning material. The varnish importation differed from the varnish 
sold in the country of origin in that the constituent oils were boiled in 
a different manner. In each case, the article impor ted was held not 
to be “such or similar” to the one sold in the country of origin, irrespec- 
tive of whether they were sold under the same name or for similar uses. 
It was therefore held that the imported articles could not be valued 
by reference to the selling prices of the foreign articles but had to be 
valued on another basis. 

The same situation could arise under the antidumping law and 
present an even more difficult problem than when it arose under the 
valuation provisions. Under the latter provisions, the fact that the 
foreign and the imported articles were not “such or similar” merely 
required the use of another basis of valuation. 

Under the antidumping law, however, the fact that the two articles 
were not “such or similar” would in many cases prove a complete bar 
to the assessment of antidumping duty. A wider range of com- 
parability is, therefore, necessary for an antidumping law than for 





f 
i 
4 





214 AMENDMENTS TO ‘THE ANTIDUMPING ACT OF 192) 


ordinary valuation purposes. At the same time, the factors to be 
employed in the comparison must be stated with sufficient clarity to 
constitute an adequate legislative standard. 

The Treasury recognizes the need for a comprehensive definition of 
the term in question in the antidumping statute. In conformity with 
its views, paragraph (3) of the proposed new section 212 of the act 
(which is added by sec. 4 of each of the bills) contains a definition of 
the term “such or similar” consisting of the definition now contained 
in the 1956 Customs Simplification Act with the addition of two new 
subdivisions designated “E” and “F.” 

While we regard the proposed definition as a distinct improvement 
over existing law, we feel obliged to point out its ene in one im- 
portant particular. The proposed subdivisions A to D relate largely 
to physical characteristics and thereby fail to meet the type of problem 
which arises in the chemical industry, where chemical rather than ex- 
ternal physical attributes are controlling. 

Thus, for the chemical industry, the remaining subdivisions, E and 
F, become al] the more critical. These subdivisions state, in substance, 
that, subject to certain conditions, goods may be compared which the 
Secretary or his delegate “determines may reasonably be compared.” 

These provisions, it will be noted, lay down no objective standard to 
which the Secretary or his delegate must conform. Their discretion 
would be limited only by their reason. The law would be more certain 
in its operation, and affected interests, both domestic and foreign, could 
better plan their operations, if an objective standard were established 
for the guidance of administrative officers. It is accordingly sug- 
gested that subdivision E of the definition now contained in the bills, 
page 9, line 23, be changed to read as follows: 

(E) Merchandise which satisfies all the requirements of subdivision (C) ex- 
cept for differences in the process of production or manufacture, or in concen- 
tration, or in the method of packaging for sale, and except for minor differences 
in degree of advancement in manufacture or value, in which case a comparison 


may be made with necessary adjustments for differences in the cost of produc- 
tion or manufacture. 


No change need be made in subdivision F, which incorporates by 
reference the provision of FE. 

(3) Clarification of “injury” and “industry”: The Treasury report 
recommends against any statutory definition of the terms “injury” or 
“industry” upon the stated ground that the question of injury to 
domestic industry cannot be decided “without reference to the eco- 
nomics of the situation” and is incapable of solution by any “single, all- 
embracing formula.” Accordingly, it proposes that each of those 
terms be left to “interpretation by the Tariff Commission.” 

If an authoritative body of precedents had been built up under the 
existing law, the Treasury view might carry more conviction. But, 
lacking any guideposts whatsoever, the range of possible interpreta- 
tions of “injury and industry” is wide open and can vary from one 
extreme to the other as the personnel of the Commission changes. <Ac- 
cordingly, we submit that in this instance the Treasury recommenda- 
tion does not comply with the congressional directive of providing 
“oreater certainty” in the enforcement of the act and should not be 
followed. 

In a situation which is parallel in many important respects, although 
not all, Congress has found it desirable to clarify “injury” and “in- 
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dustry” in the statute itself. Both of these terms are found in the 
escape-clause provisions of the Trade Agreements Act. In those pro- 
visions, as in the Antidumping Act, Conerees is concerned with pro- 
tecting domestic industry against injury from forms of foreign com- 
petition deemed to be destructive. In our opinion, the two enactments 
are sufficiently similar in purpose to permit limited use of the criteria 
of “injury” and “industry” which Congress wrote into the escape- 
clause procedure, to more definitely establish the meaning of the same 
terms in the Antidumping Act. 

The clarifying language which Congress added with respect to the 
term “injury” is found in section 7 (b) of the 1951 Trade Agreements 
Extension Ret, and that with respect to “industry,” in section 6 (b) 
of the Trade Agreements Extension Act of 1955. 

An important note of caution is necessary in drawing on the escape- 
clause provisions for concepts to be employed in the antidumping law. 
The escape-clause provisions attempt to correct for tariff concessions 
which turn out to have been improvident and deal with long-term 
trends. For that purpose, Congress has provided relief only in the 
case of “serious injury” and not merely “injury.” 

The Antidumping Act, however, attempts to prevent damage before 
it can occur in specific cases. For that purpose, Congress has signifi- 
cantly omitted the requirement that the injury be “serious.” To in- 
troduce into the Antidumping Act any concept which would limit re- 
lief to cases of “serious injury” would be a major change:in the whole 
policy of the law as it has stood since 1921. Such a change would be far 
removed from the objective of Congress in directing the present in- 
quiry ; it would militate against, not promote, “greater certainty, speed 
and efficiency in the enforcement” of the act. 

With no change, however, in the fundamental concept of “injury” as 
ee in the Antidumping Act, it is still possible to look to section 
7 (b) of the 1951 Extension Act for criteria which would be helpful 
in the application of that term, particularly a downward trend of 
domestic production, employment, or prices, an increase in imports, 
higher or growing inventory, etc. Such an enumeration would, a3 
pointed out by Congressman Reed in his supplement, to the recent re- 
port of the Subcommittee on Customs, Tariffs, and Reciprocal Trade 
Agreements, lay down the primary principle and provide a secondary 
principle which would identify “some of the factors which are to be 
considered in applying the primary standard.” 

One further factor should be added to those enumerated in section 
7 (b) to clarify a situation which has arisen under the antidumping 
law and is not fully dealt with by the language of section 7 (b). The 
question has been raised whether injury limited to a particular geo- 
graphical area is sufficient to merit relief under the antidumping law. 
This question was decided in the affirmative by the Tariff Commission 
in the California soil-pipe case, but the correctness of the decision 
under the existing statutory language has been challenged. We agree 
with the Senate Finance Committee that “it should be clear that in- 
jury in a particular geographical area may be sufficient for a finding 
of injury under the Antidumping Act” (S. Rept. 2326, August 6, 
1954, to accompany H. R. 10009). 

An amendment to the Antidumping Act incorporating the criteria 
enumerated in section 7 (b) of the 1951 Extension Act, with the addi- 
tion of the geographical-area factor, may appropriately be made to 
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section 201 (a) of the act by inserting after the first sentence a new 
sentence reading as follows: 

The Commission in making such determination shall, without excluding other 
factors, consider whether the importation of such merchandise is causing, or is 
likely to cause, a downward trend of production, employment, prices, profits, or 
wages in a domestic industry affected, or a decline in sales, an increase in im- 
ports, either actual or relative to domestic production, a higher or growing 
inventory, or a decline in the proportion of the domestic market supplied by 
domestic producers. The effect of importations into a particular geographical 
area of the domestic market shall also be a factor in making such determination. 

Likewise, the clarifying language which C ongress had added to the 
escape-clause provisions in reference to the term ‘ ‘industry” would be 
equally useful for the Antidumping Act. “Industry” should be de- 
fined to mean any “portion or subdivision” of an organization or 
organizations pr oducing a particular product or products even though 
the organization or org anizations also produce other products not 
affected by matter in question. 

This committee will recall the reasons for writing that definition into 
section 6 (b) of the 1955 Trade Agreements Extension Act—that one 
division of a company or industry producing a product suffering from 
undue foreign competition might merit relief notwithstanding other 
products of the company or industr vy were not Stat affected. The 
policy underlying such a provision is equally applicable to the Anti- 
dumping Act. 

We accordingly recommend that the definition of “industry” in sec- 
tion 6 (b) of the 1955 Extension Act be incorporated into the Anti- 
dumping Act. This may appropriately be done by adding to section 
212 of the act, as it is proposed to read under section 4 of the bill, a 
new paragraph reading as follows: 

(5) The term “industry” means that geographical portion or subdivision of 
the producing organizations manufacturing, assembling, processing, extracting, 
growing, or otherwise producing like or directly competitive products or articles 
in commercial quantities. In applying the preceding sentence the Commission 
shall, so far as practicable, distinguish or separate the operations of the pro- 
ducing organizations involving the like or directly competitive products or ar- 
ticles referred to in such sentence from the operations of such organizations 
involving other products or articles. 

Mr. Chairman, that completes my testimony. Thank you for hearing 
me, and in behalf of our two associations, I hope our statement has 
been helpful to the committee. If our group can be of further assist- 
ance, please feel free to call on us. 

The CuarrmMan. We thank you for your appearance and for the in- 
formation which you have given this committee. 

Mr. Curtis. If the Congress saw fit to formalize the procedures for 
the Treasury Department and the Tariff Commission along the lines 
that you suggested, do you see any objection to the imposition of a 
schedule of fees to cover costs ? Tit 

Mr. Hansen. Costs of conducting the investigation ? 

Mr. Curtis. Similar to the type of schedule of fees, for instance, in 


our courts. 
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(The schedule of fees above referred to follows :) 


U. 8. Court of Customs and Patent Appeals ( Appellate) 


Rach attorney for himself to practice (includes certificate) 

Hach certificate, under seal 

For making or copying any record .or other paper and certifying the same 
(per portfolio of 100 words) (per 100 words) 

For filing and docketing a customs appeal 

‘When United States files an appeal, no payment necessary 

Certifying a printed record 


The Marshal’s Office of the United States Court of Customs and Patent Ap- 
peals informed this office that there is a United States customs court in New 
York City. While they are supposed to have general jurisdiction over the 
United States customs court, changes in fee rates sometimes change without 
the United States Court of Customs and Patent Appeals knowing about them. 


Mr. Hansen. My feeling is that the machinery of the Government 
that is used in conducting these investigations is quite complicated 
and the schedule of fees, if it were realistic to reflect the actual costs, 
in many cases would be prohibitive. 

The type of industry or individual or company that has frequently 
asked for relief has been on the rocks financially, or close to. being 
on the rocks and really would not feel that it was in a position to pay 
any fees at all. 

If the purpose of the Antidumping Act is broad in conception, 
with the idea that it is going to protect all industry in this country 
from practices which are looked upon as being improper, I think 
that the entire country should bear a proportionate share of the ex- 
pense and the individual complainant should not be required to pay 
any individual fees. 

The Cuarrman. We thank you for your appearance before the com- 
mittee and the information which you have given it. 

(The following letters and memorandums were received by the 
committee :) 

Foop MACHINERY & CHEMICAL CorpP., 
San Jose, Calif., July 25, 1957. 
Re proposed amendments to Antidumping Act (H. R. 6006 and related bills). 
CLERK, 
Committee on Ways and Means, 
House of Representatives, Washington, D.C. 

Dear Str: We wish to place before the committee this expression of our 
strong support for enactment of the proposed legislation referred to above. 

Existing legislation, in the form of the Antidumping Act of 1921, has proven 
inadequate to effectuate the policy established by the Congress at that time. 
Its provisions have been evaded by such practices (by foreign exporters to the 
United States) as the establishment of fictitious valuations predicated upon 
fictitious terms of sale. 

Difficulties in administration of a statute which did not contemplate recourse 
to such evasive practices have compounded this problem. 

American producers and sellers have been and continue to be injured by these 
evasive practices, and the apparent inability of the Department to cope with 
those practices under the 1921 act. As an example, we, as suppliers of basic 
chemicals to the rayon industry, have lost sales of our basic materials because 
our customers, the American rayon producers, have suffered by reason of this 
unlawful foreign competition. 
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The amendments proposed in H. R. 6006 would go a long way to meet the 
problem, although some further amendments, chiefly by way of clarification, 
would be desirable and undoubtedly will be presented. We believe that measures 
to hinder dumping, such as recommended by the Rayon Staple Producers and the 
Manufacturing Chemists Association, would be most helpful in the solution of 
this problem. The proposed legislation, even in its present form, would repre- 
sent Congressional recognition of the problem, and enable the administration to 
act more effectively to accomplish the publie policy which Congress has long 
supported. As such, this legislation represents a long step forward. We urge its 
enactment. 

Very truly yours, 
Pau. L. DAVIES, 
Chairman of the Board and Chief Executive Officer. 


THE Sociery oF THE PLASTICS INDUSTRY, INC., 
New York, N. ¥Y., July 29, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN Cooper: The Society of the Plastics Industry appreciates 
this opportunity to express to the committee its views and comments on H. R. 
6006, a bill to amend the Antidumping Act of 1921. On the whole this associ- 
ation finds this proposed legislation a constructive advance toward solving the 
problem of discouraging the unethical practice of dumping. We believe, how- 
ever, that this bill may be further strengthened in the manner described below: 


1. ELIMINATE THE INJURY TEST 


The practice of dumping is an unethical method of doing business. Its effects 
can be very destructive. Of grave concern is the extent to which damage can 
be done to local industry before the appropriate cumbersome legal proceedings 
can be brought to bear and halt further damage. To us it seems that the sole 
criteria for invoking antidumping penalties need be only that the import in 
question is competitive with an American-made product. On this point it would 
seem that the United States Tariff Commission is an agency ably qualified to 
certify the competitive aspect. Thus, once the Treasury Department has found 
the existence of dumping, there would be no need to await injury to American 
producers. 

2. DEFINE THE TERM “FAIR VALUE” 


Section 20 (a) of the Antidumping Act of 1921 uses the term “fair value” 
without definition. Although the courts have determined that this term is 
identical with “foreign market value” which is defined in Section 205, it seems 
to us that establishing this identity by law is far superior to dependence upon 
judicial construction and administrative discretion. 


8. PUBLIC NOTICES 


One general complaint about the antidumping precedures has been the fact 
that very few interested people have ever known of actions in process relating 
to their interests. We believe that public notices should be issued at both the 
institution and conclusion of proceedings. In this way all interested parties 
will be informed so that preparation may be made for participation and so that 
the outcome at the conclusion is clearly understood. 


4. DEFINITIONS 


We fail to understand any need for the new definitions included in sections 3 
and 4 of the bill. Of all the definitions offered, only that relating to wholesale 
quantities seems to offer any chance for more effective enforcement. Generally 
speaking, the existing definitions seem adequate and have the added virtue of 
much supporting court litigation with the overall effect of being clearly under- 
stood. 

A whole series of new definitions would have to start from scratch. Occasion- 
ally, the purposes of the best written laws can be completely lost through loose 
administration. It is in this respect that we close this communique with an 
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earnest. request for the vigorous and prompt enforcement. of the legislation 
resulting from the hearings on this subject. Our great American competitive 
system has no room for the import of unfair and unethical problems. 
Very truly yours, 
JOHN M. WETHERBY, 
Secretary, SPI Tariff Committee. 


VINYL Fasrics INStTItTute, 
July 29, 1957. 
Hon. JERE CoopEr, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D.C. 

Dear CONGRESSMAN Cooper: The Vinyl Fabrics Institute appreciates the op- 
portunity to offer its views on H. R. 6006 and H. R. 6007, bills to amend the Anti- 
dumping Act of 1921. We believe these bills would, as written, do much to 
improve the certainty and effectiveness needed in the antidumping law. How- 
ever, they stop short of what seems to us a truly workable and effective anti- 
dumping measure. 

First of all, there is no attempt in this bill to correct the failure of the existing 
statute to define what is meant by fair value in section 201(a). Even though 
there is ample court litigation identifying fair value with foreign market value, 
we believe that the law should specifically define fair value as synonymous with 
foreign market value. 

Secondly, we believe it improper that an American industry must be seriously 
endangered before anything can be done to protect it from the unfair trading 
practice of dumping. It would be a far better solution to discourage dumping 
before it became injurious. Eliminating the necessity of awaiting the establish- 
ment of the inevitable injury by assuming the likelihood of injury from the 
dumping of a competitive import, will accomplish that purpose. Thus the role 
of the Tariff Commission might be transformed from one of determining the 
degree of injury to one of merely certifying whether or not a dumped import 
is competitive with an American made product. 

Both the above features are intrinsic to the Canadian system of controlling 
Canada’s dumping problems. In this institute’s letter of last December to the 
Treasury Department on the subject of the Antidumping Act, it was suggested 
that adaptation of the principles of the Canadian system to our own antidumping 
regulations would improve the certainty and effectiveness of those regulations. 
We have not changed this view and the specific requests made in this letter are 
consistent with that position. o 

Dumping is an unethical and improper business practice. As is true about 
any unethical practices it is very important that they be discouraged. 

Finally, we would hope for and expect vigorous enforcement of the provisions 
of the antidumping statutes which evolve from these considerations to defend 
and protect domestic industries against the commercial abuse of the dumping 
of imported goods in the United States market. 

Very truly yours, 
Pau F. Jounson, Hvecutive Secretary. 


PITTSBURGH PLATE GLASS Export Corp., 
Pittsburgh, Pa., July 24, 1957. 
Hon. JERE COOPER, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This company and the Pittsburgh Plate Glass Co. wish 
to go on record in favor of H. R. 6006 which was introduced in the current ses- 
sion of Congress and which is the subject of hearings being held by your com- 
mittee beginning on July 29, 1957. 

We feel that the Antidumping Act of 1921 has become ineffective because of 
the way in which foreign producers are able to sell products in the United 
States at figures greatly below the prices used in their own countries and yet 
escape the penalties provided in the act by placing certain meaningless restric- 
tions on the sales in the country of production. We think the bill would be 
strengthened if it included a time limit during which a finding as to the existence 
or nonexistence of dumping would have to be made. Furthermore, we feel 
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that provision should be made for public hearings before the Treasury on the 
question of the existence of dumping and before the Tariff Commission on the 
question of injury. We feel, too, that provision should be made for judicial 
review of the findings in both cases, a right presently granted to importers. 
Very truly yours, 
Joun H. Hensnaw, President. 


MEMORANDUM OF ARGUS CAMERAS DIVISION OF SYLVANIA ELEcTRIC Propucts, IN¢., 
IN REFERENCE TO H. R. 6006 AND H. R. 6007 


Argus Cameras division of Sylvania Electric Products, Inc., is a manufacturer 
of photographic equipment. Its plant is located at Ann Arbor, Mich., and it 
has distribution outlets throughout the United States. Argus employed 965 
persons as of December 31, 1956, and had a payroll of $3,165,041.16 for the fiscal 
year ended December 31, 1956. Many of its employees are highly paid and highly 
skilled craftsmen whose techniques and know-how are assets to the United States 
for national security, as well as military needs in time of emergency. 

Argus produces and sells a wide variety of photographic products. Since the 
conclusion of World War II foreign competition has affected its business. Cam- 
eras imported both from Germany and Japan have become an important factor 
in the American market and the increased activity in 1956 and 1957 has sharpened 
this competitive impact from imports. Japanese cameras and photographic 
accessories exported to the United States have shown a remarkable expansion 
during the past several years. In value 1956 exports were 119 percent higher 
than those in 1955. There is every indication that 1957 will show a further in- 
crease in such exports from Japan, and competition from that quarter is becom- 
ing increasingly severe. Information from Japanese trade sources indicates 
that the Japanese Government is providing assistance to its photographic and 
optical industries for engineering, research and tooling costs. 

Against this background of increasingly severe import competition, particularly 
fom Japan and Germany, Argus is interested in the efforts made to improve 
the operation and effectiveness of the Antidumping Act along the lines proposed 
in the pending bills, H. R. 6006 and H. R. 6007. 

The photographic camera and equipment industry in the United States is 
particularly susceptible to the injurious effects which arise from dumping of 
foreign merchandise into the United States at less than its fair value. 

The Treasury Department report accompanying H. R. 6006 and H. R. 6007 
states that industry’is in need of an effective antidumping law. We agree with 
this view, since the productive capacities of Germany and Japan, insofar as photo- 
graphic products are concerned, are greater than that which existed prior to 
World War II. We urge that the Congress enact the pending bills but suggest, 
however, that certain changes be made therein in order to insure that speed and 
efficiency in administration of the act will be attained and that domestic indus- 
try will obtain adequate relief from the injurious effect of either local or wide- 
spread dumping in the markets of the United States. 

We note that neither of the pending bills provides that industry be informed 
when and if the Treasury Department institutes a formal investigation of al- 
leged dumping. Without information of this kind domestic industry is unable 
to supply information which may be in its possession to the Treasury Depart- 
ment or other interested agencies of Government to the effect that dumping in- 
cidents are taking place in the markets of the United States. 

Argus, therefore, urges that the pending bills be amended so as to require 
the Treasury Department to issue public notice of an investigation that dumping 
is suspected or is threatened, describing in such notice the category of merchan- 
dise and the country of its origin. Furthermore, a requirement should be in- 
corporated into the statute to the effect that the Treasury Department advise a 
complainant industry of the reasons for failing to order an investigation after it 
has made a preliminary examination of a complaint. 

Public notice is of interest not only to domestic industry, but it is believed that 
importers also are entitled to be informed by the Treasury Department that an 
investigation has been undertaken in order that they might prepare themselves 
to furnish relevant information as to prices and other pertinent data. 

It is also suggested that the pending bills be modified so as to permit interested 
parties to appear before the Treasury Department and furnish testimony, present 
evidence, and be heard as part of any investigative process. 
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The bills also are deficient in that they do not contain a requirement that Treas- 
ury and the Tariff Commission publish reasons for their decisions on the ques- 
tion of whether merchandise has been dumped within the meaning of the statute 
or whether a domestic industry has been injured. When Treasury’s decision on 
the question of dumping is negative, no information is published; if it is affirma- 
tive, information is not available until the Tariff Commission announces hearinzs 
on the question of injury. When the Tariff Commission has passed upon the 
question of injury, no information is available as to the reasons for determining 
that injury does or does not exist. 

The decisions of the Treasury Department and the Tariff Commission, regard- 
less of their nature, should be published as soon as they are rendered; and a state- 
ment of the reasons should be furnished in support of the findings which have 
been made. Accordingly, Argus recommends that appropriate language be in- 
corporated into the pending bills to carry out what it believes would constitute 
an effective strengthening of the provisions of the Antidumping Act. 

In addition to the foregoing suggestions for strengthening the provisions of the 
Antidumping Act, insofar as procedural changes are concerned, Argus is also of 
the view that improvements can be made in the language of existing law, as well 
as in H. R. 6006 and H. R. 6007, dealing with definitions of “fair value,” “foreign 
market value,’ “such or similar,” “injury,” and “industry.” 


FAIR VALUE-—-FOREIGN MARKET VALUE 


The statute at present utilizes two terms “fair value” and “foreign market 
value.” The term “fair value” is utilized by the Treasury Department to deter- 
mine whether dumping exists; on the other hand, “foreign market value” is the 
basis by which the amount of antidumping duty is measured in instances where 
such duties are required to be levied. The statute does not define “fair value” 
whereas “foreign market value” is defined in the law. In practice, the terms 
have been construed differently; and such construction, either of administra- 
tive or of judicial nature, has created obstacles which have impaired the speedy 
and eflicient application of the statute. H. R. 6006 and H. R. 6007 propose to 
amend the statutory definition of “foreign market value” in a manner which 
would cause it to conform with the administrative interpretation of the term 
“fair value.” So long as the two terms are capable of being construed differently, 
it is likely that there will be confusion in administration of the law and delays 
in processing complaints from domestic industry. 

Argus urges that the elements entering into the statutory definition of “foreign 
market value” contained in the statute also be utilized in determining whether 
dumping exists for the purposes of applying the concept of “fair value.” Ac- 
cordingly, it is suggested that the words “fair value” be deleted from the statute 
wherever they appear, and the words “foreign market value” be substituted 
therefor. In instances where “foreign market value” cannot be satisfactorily 
ascertained, the statute provides that the “cost of production” of the imported 
article, subject to the Antidumping Act provisions, be determined. It is believed 
that the cost of production formula, while difficult of ascertainment, should 
continue to form part of the statutory scheme as an additional protection to an 
affected domestic industry. 

SUCH OR SIMILAR 


The term “such or similar” appears in existing law without definition. Ad- 
ministrative interpretations and judicial decisions of that term where it appears 
elsewhere in customs statutes or regulations have created an area of doubt as 
to the scope of the term where a dumping issue exists. The Treasury Depart- 
ment proposals apparently seek to eliminate these doubts by providing a defini- 
tion of the term “such or similar” which would be in conformity to that con- 
tained in the Customs Simplification Act of 1956, together with additional lan- 
guage. While the proposed definition does provide more certainty in the identi- 
fication of merchandise where a suspicion of dumping exists, there is no objective 
standard to which an appraiser of merchandise must conform in applying the 
definition to a particular item of merchandise. Differences in methods of process- 
ing, packaging, or other minor differences in degree of advancement in value, 
may remove an article from the category of “such or similar” merchandise, as the 
Treasury proposes to define it. It is submitted that the proposed definition be 
amended so as to require the Treasury Department to make a comparison where 
these minor differences exist and make allowance or adjustments for such 
differences in the cost of manufacture. 
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INJURY 


The Treasury Department report accompanying H. R. 6006 and H. R. 6007 
concludes that a “single all embracing formula” for determining injury would 
result in inflexibility in operation and the economics of a particular situation 
require that the meaning of the term “injury” be left at large. 

Argus believes that the important element of injury under the statute should 
be defined by the Congress and not repose in unfettered administrative discretion. 
It is submitted that the certainty which the Congress seeks to provide for in the 
administration of the Antidumping Act will be much more realistic by defining 
the term “injury.” This term is, of course, already defined in the Reciprocal 
Trade Agreements Act; and the criteria used in that statute by the Congress to 
measure the question of “injury” is of equal, if not more, utility insofar as the 
antidumping statute is concerned. A downward trend of domestic production, 
employment or prices, higher or growing inventories, increases in imports, and 
Similar trends are clearly understood factors which could be applied in determin- 
ing whether injury exists by reason of imports at less than fair value or foreign 
market value. 

INDUSTRY 


” 


Argus is also of the view that the term “industry” as it appears in the Anti- 
dumping Act should be defined in conformity with the language now contained in 
the 1955 Trade Agreements Extension Act. We, accordingly, propose that the 
definition in 6 (b) of that act be incorporated into the provisions of H. R. 6006 
and H. R. 6007. 

The resurgence of low-cost foreign competitors in the photographic equipment 
field and the fact that a considerable portion of their production has been and 
will continue to be exported to the United States creates competitive problems to 
domestic producers of like or directly competitive products under normal and 
ordinary circumstances of trade. In circumstances where this foreign competi- 
tion resorts to practices which have been recognized as “dumping,” it is of vital 
importance that domestic industry be protected against this unfair type of foreign 
competition. The bills, H. R. 6006 and H. R. 6007, are steps in the right direction, 
but the needs of domestic industry require that the changes herein proposed be 
incorporated into the framework of the pending legislation to the end that 
Argus and other domestic manufacturers of photographic equipment may quickly 
and efficiently seek recourse under the statute before a dumping situation has been 
aggravated to a point where the injury done has become irreparable. 

Respectfully submitted. 

JosePH H. Derweiter, General Manager. 


STATEMENT OF VIEWS OF THE UNITED STATES POTTERS ASSOCIATION ON PROPOSED 
AMENDMENTS TO THE ANTIDUMPING AcT oF 1921 


Practically every commercial nation worthy of note has taken action to prevent 
the disruption of its economy by the dumping of merchandise by foreign producers. 

Most of these countries consider merchandise “dumped” if it can be imported 
into their countries at a price which is less than the price at which the producer 
of such merchandise sells in his own country. All that is required by the laws of 
these countries is that a factual finding be made of the two prices, that at which 
it is sold at home, and that at which it is sold for export. If it is determined that 
the price for export is less than the home price, an additional, or dumping, duty 
equal to the exact difference between the two is levied. 

In most commercial countries having these laws, there is no element of injury 
imposed, nor any discretion lodged with administering officials as to the existence 
or effect of the dumping. It is difficult to understand why the United States will 
permit the importation under such lenient conditions where dumping is concerned, 
when our own exports are subjected to the rigid requirements above-mentioned. 
We feel that the existing dumping law, had it been rigidly interpreted, could have 
been much more effectively administered, but if it is to be amended, we suggest 
that an antidumping law be enacted shorn of requirements such as injury, ad- 
ministrative discretion, etc., which will more closely resemble the antidumping 
laws to which our exports are subjected. 

The administration of the Antidumping Act of 1921 has seemed to have been 
largely a matter of discretion with the Treasury Department in its action on an 
antidumping complaint. The record shows that this law that was reasonably 
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effective from 1921 to 1933, began to lose its effectiveness in 1934, until now its 
application is almost nil, 

The statistics reveal that during the present period from 1921 to 1933 there 
were 54 cases with findings of dumping, and that from 1934 to the present there 
have been only 8 dumping decisions, although there have been approximately 
200 complaints filed. 

The fact that the same act proved effective for a period after its enactment, 
and suddenly became ineffective for a longer period, shows conclusively that the 
exercise of the discretionary powers in the administering officials produced this 
effect. This should argue conclusively for the elimination of these powers from 
the bill. 

The proposed legislation, which has been extensively discussed, pro and con, 
at these hearings contain new definition of terms, shifting of administrative 
responisbility to determine elements of dumping, all of which are new and will 
have to be litigated over a term of years, before either the Government, the 
importer, or the domestic industries will know their scope and meaning. If we 
pattern new legislation, having only a factual basis for the levying of dumping 
duty, after the existing laws of many foreign countries, we will, in our opinion, 
avoid this and approach a more universal application of the tests of dumping. 
Since reciprocity seems to be the slogan of this era, and through our membership 
in GATT we promise to work toward uniform international trade requirements— 
let us enact an antidumping law which has as its basis factual findings and man- 
datory application, and thus bring our practices on a par with the requirements 
our commerce has to meet. 

Respectfully submitted. 

Unitep States Porters ASSOCIATION, 
W. A. Berz, Secretary. 
By Counsel: J. G. Leron, 
Lamb & Lerch, New York, N.Y. 


The next witness is Mr. John D. Rode. Will you come forward 
please and identify yourself for the record ? 


STATEMENT OF JOHN D. RODE, VICE PRESIDENT, ASSOCIATION OF 
THE CUSTOMS BAR 


Mr. Ropr, Gentlemen, my name is John D. Rode, and I am vice pres- 
ident of the Association of the Customs Bar, as well as a member of 
its standing committee on practice, procedure, and legislation. I am 
an attorney at law and have specialized in the field of customs law for 
over 20 years. 

Our association takes no stand on the wisdom or desirability of anti- 
dumping legislation generally, but we desire to be heard on matters 
relating solely to procedure and judicial review. The members of our 
association probably will have more to do with the actual application 
or working of the law than any other group, except of course Govern- 
ment officials, since we are the ones to whom the majority of the 
interested or affected parties turn for counsel. 

At the outset may I mention that our association is familiar with 
the recommendations of the standing committee on customs law of the 
American Bar Association, and we endorse fully their statement filed 
with your committee. 

The particulars in which we feel the present Antidumping Act of 
1921 requires or merits amendment are briefly as follows: 

1. Interested parties should be given notice and an opportunity to 
be heard in the case of investigations as to fair value by the Secretary 
of the Treasury and in the case of determination of damage or injury 
by the Tariff Commission. 

While it has been the practice of the Secretary of the Treasury to 
permit interested parties to present their views, and of the Tariff 











224 AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 


Commission to hold public hearings, we feel that this should be made 
a matter of statutory right, clearly defined as to nature and extent, 
such as is the case in matters arising under the escape clause (Trade 
Agreements Extension Act of 1931), under section 336 of the Tariff 
Act relating to equalization of costs of production, and under section 
337 of the Tariff Act relating to unfair practices in import trade. 

2. A complete record should be made of any proceedings by the 
Tariff Commission as to the question of injury. Testimony should 
be reduced to writing and the findings of the Commission fully set 
forth and reasons given therefor. This we feel is particularly im- 
portant where, as is proposed under H. R. 6006 the findings of dump- 
ing or absence thereof will depend almost entirely on the issue of 
injury. There is little enough precedent as to what constitutes injury 
and a full record should be of benefit to the Government, to importers 
and to domestic industry as a guidepost for the future. 

3. The statute should clearly provide that a finding of injury by 
the Tariff Commission be subject to judicial review in the same man- 
ner as are the Secretary of the Treasury’s findings of value, price, etc., 
under the present law. 

This amendment would seem advisable in light of the transfer of 
the determination of injury from the Treasury Department to the 
Tariff Commission (Customs Simplification Act of 1954). Here, 
again, if injury is to become the most important determining factor, 
there should be no denial of the right of judicial review. 

4. Provision should be made to permit an interested party to re- 
quire the Secretary of the Treasury to review any dumping order to 
determine whether any basis exists for its continuance. At present, 
this appears to be a matter of discretion with the Secretary of the 
Treasury, and it is felt that it would be salutary to provide for such a 
review. 

5. Finally, and most important, some drastic revision is imperative 
to remedy the unfair and retroactive application of the present law. 
The amendment contained in the Customs Simplification Act of 1954 
was definitely a step in the right direction, but the problem is still a 
vexing one. As matters now stand, any finding of dumping applies 
to unappraised merchandise entered not more than 120 days before 
the question of dumping was raised by or presented to any authorized 
person in the Treasury. Since the importer does not know when the 
question is raised, his liability may be increasing rapidly and his right 
to limit or prevent liability becomes a fiction. Coupled with the fact 
that the admistration of the law is at best a difficult and technical 
matter, and uncertain of outcome, you can readily understand why 
the word “dumping” isa terrifying one in import circles. 

We appreciate that the law would fail in its purpose if before it 
could be put into effect, damage is done and no penalty attaches. On 
the other hand, an importer has no means of knowing at the time 
of importation whether he is guilty of injury or indeed if anyone is 
even complaining. There should be some reasonable basis of 
application. 

At the very least, the importer should be informed when a question, 
which in the mind of the Secretary of the Treasury is substantial and 
real, is first raised. He then might be able to curtail or stop shipments 
afloat or under contract and thus reduce his liability. The domestic 
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interests likewise should favor this disclosure since it might result in 
the termination of a claimed source of injury. 

Next, the liability of the importer should not extend to entries made 
before the date the question is so raised. There is nothing sacrosanct 
about the period of 120 days. The fear that occasional so-called spot 
dumping may go unpenalized i is no reason for condoning retroactive 
sanctions on regular shipments in the ordinary course of trade. Many 
legitimate importations have been canceled because of the filing of un- 
justifiable complaints of alleged dumping. 

Further, liability should not include entries which happen to be 
unappraised because of some reason entirely apart from the question 
of dumping, or because at a particular port the work of appraisement 
is far behind, 

I am sure this committee can find an equitable solution to this prob- 
lem and in that endeavor our association will be very glad to assist. 

Thank you, gentlemen, for your courtesy in permitting us to appear 
here today, 

The CuatrmMan. Does that complete your statement ¢ 

Mr. Ropr. Yes, sir. 

The Cuarrman. We thank you for your appearance and the informa- 
tion you have given the committee, 

Mr. Sapuak. Mr. Rode, on the basis of your experience, since you 
have had some 20 years’ experience in this field, you mentioned 120 
days, and I should like to know what limitation of time you would 
suggest rather than the 120 days, which you say is not sacrosanct. 

Mr. Rope. In 120 days there can be an immense liability. I do not 
think it would require that period of time for such spot dumping to be 
observed by the Treasury Department. It should only take a few 
days. 

Mr. Saptak. We have heard 30 days and 60 days previously men- 
tioned, so, on the basis of your experience, I ask you what you suggest. 

Mr. Rope. We see no reason why there should be any period of time 
prior to the actual filing and notice of the complaint. 

The Cuarrman. We thank you for your appearance and the in- 
formation you have given the committee. 

The next five of the | long list of witnesses still to be heard represent 
the fishing industry. If all five of you gentlemen will come forward, 
I would like to inquire of you whether it is possible for just one witness 
to speak briefly with the understanding that the statements of the 
other witnesses will be included in the record at this point. 

Mr. Cuarues R. Carry. Mr. Chairman, some of the views to be ex- 
pressed SaneeRINS the legislation under consideration. differ rather 
materially. I would think that Mr. Harold Cary, Mr, Farrar, and Mr. 
Klein who have substantially the same position might. be able to com- 
bine, but Mr. Wyatt and I, both of whom represent fish canners have 
somewhat different views. We would be willing to attempt to com- 
bine our testimony if we might each have a few minutes to set forth 
particular observations. 

Mr. Cary. Mr. Klein, Mr. Farrar, and I are willing to combine 
our statements, Mr. Chairman, in order to expedite the work of the 
committee. 

The Cuarrman. Thank you, and will you now proceed, Mr, Cary. 
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STATEMENT OF HAROLD F. CARY, GENERAL MANAGER, THE 
AMERICAN TUNABOAT ASSOCIATION 


Mr. Cary. The American Tunaboat Association represents the 
major part of the domestic bait-boat fleet. This is the fleet which pro- 
duces the largest amount of the domestically produced tuna for can- 
ning and sale in the United States market. 

We have appeared previously before the Committee on Ways and 
Means in regard to trade policy and trade agreement legislation 
which vitally affects our operations. Examples of this are our appear- 
ance at the January 1955 hearings on extension of the Trade Agree- 
ments Act, and at the September 1956 hearings on United States cus- 
toms tariff and trade agreement laws and their administration. 

In October of 1951, we appeared on a matter of direct, particular 
interest which results in the recommendation by the Committee on 
Ways and Means—H. R. 5693—that a temporary tariff be imposed 
on frozen tuna—an action in which the House of Representatives 
overwhelmingly concurred and in which the United States Senate, by 
a narrow margin, did not. The trends in the producers’ business have 
since followed, with few occasional departures, an inexorable down- 
ward line. 

The information and evaluation given this committee at those and 
at other times have been carefully and accurately drawn, as we based 
our testimony on our actual experience. 

We now appear on the subject of the Antidumping Act. We have 
not previously appeared at any hearings on this subject as we have 
had no extensive experience in this field which we could bring to this 
committee as useful to it or to us in designing or amending law on 
the subject. 

We appear now because we have had experience with the law and its 
administration which permits us to see it from other than a theoreti- 
cal view. 

Our letters of May 27, 1957, and July 15, 1957, to the chairman of 
the Committee on Ways and Means outline this experience in the 
fullest detail. We will not restate this detail in the interest of con- 
serving time, but we do ask that these letters with their appendixes be 
included as a part of this statement. 

( The letters referred to follow :) 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Calif., May 27, 1957. 





Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House Office Building, Washingion, D.C. 


DEAR CONGRESSMAN Cooper: Your committee is in the process of studying the 
effectiveness of the Antidumping Act of 1921, as amended, and has before it a 
report of the Secretary of the Treasury on the operation and effectiveness of 
the act with suggested amendments to it which the administration considers to 
be desirable or necessary. There are also pending before your committee a 
number of bills designed to amend the Antidumping Act, such as H. R. 5102, 
H. R. 5120, H. R. 5138, H. R. 5202, and your own bill, H. R. 6006. 

For the last several months our market has been subjected to extensive dumping 
of frozen tuna from Japan which has had the effect of seriously injuring us. We 
initiated a complaint with respect to frozen albacore under the Antidumping 
Act on October 17, 1956. It was dismissed and apparently concluded on March 1, 
1957. A recounting of this case and its treatment in the Department of the 
Treasury may be of assistance to you and your committee in evaluating the 
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report of the Secretary to you on the operation and effectiveness of the Anti- 
dumping Act and the amendments to it which your committee may consider to 
be desirable or necessary. 

DUMPING 


We consider dumping in the economic sense to be the sale of a commodity 
produced in a foreign country and sold in this country for a lesser price than 
it would bring in the foreign-market area of origin, or at less than its cost of 
production in the foreign-market area of origin, in a volume sufficient to injure 
the business of a domestic producer of a like or similar product. We understand 
that the legislative intent of the Antidumping Act, when all administrative regu- 
lations, actions, and interpretations are stripped away, was to prevent dumping 
when defined more of less in this manner. 


THE JAPANESE ALBACORE FISHERY 


In order to understand the origins and reasons behind albacore dumping it is 
necessary to understand some of the basic facts of the Japanese albacore fishery, 
including its seasonality. The monthly landings of albacore in tons in Japan 
for the past 5 years (which are typical), as given by the monthly statistical report 
of the Japanese Fishery Agency of the Ministry of Agriculture are as follows: 


1952 | 1953 1954 | 1955 | 


vy ¥ aT ote 


January . ; ; are 3, 719 5, 558 6, 872 4, 645 
Februar) d Wide See ee 3, 983 4, 831 5, 57 5, 132 
March . . biddioic. dé 4, 698 4, 074 6, 417 4, 198 
April_-- ae aaa oom 2, 868 2, 694 3, 822 4, 604 
3 
9 





May... "430| 6.017| 3,657 
June Ped ae8t .| 36, 760 | 24, 070 9, 942 
July....- ‘ ; . ‘ eT 5, 562 4, 851 ), 437 
August ‘ ‘ 120 157 1, 802 
September » mee 66 145 934 
October. - - f J 128 215 1, 211 
November ; ; tose 289 471 1, 583 
December. .... Pes 2, 077 3, 819 4, 761 
Mother ship fishery --- J 79 322 3, 917 








1 Not available. 


In the parlance of the trade these landings are divided into the “winter” season 
and the “summer” season. The winter season begins in late November or early 
December and proceeds at a reasonably even and stable rate through March into 
April. Most of the catch is made by long line quite a long distance from the 
home islands out in the Central North Pacific. A substantial part of the catch 
ordinarily comes from the area northwest of Midway Islands. These winter fish 
are of a different quality on the average than the summer fish by reason of be- 
ing larger in average size and of lesser quality by reason of having been on board 
vessels in ice a longer time. 

The summer fishery begins in April, grows substantially in May, reaches a sharp 
peak in June and then in the first or second week of July catches drop off 
abruptly and the season is over. These are smaller fish on the average and of 
fresher quality because the fishery is close to the home islands and catches can be 
landed quickly. The fishery starts in the latitude of the Bonins and slowly 
moves during May and June up by the home islands until the latitude of north- 
ern Honshu is reached, at which time the schools start dispersing, moving south- 
ward or eastward, and quickly disappear from the fishery. The albacore boats 
shift to other fisheries such as skipjack or saury, which are coming in at this 
time. 

A third source of albacore has developed in Japan during the past 3 years which 
is not definitely seasonal and which does not yet exceed more than 10 percent or 
15 percent of the total annual income of albacore in Japan. It is the albacore 
from the Southern Hemisphere (the Samoa-Fiji-Tonga area of the Pacific and 
the southeastern Indian Ocean) that is caught by long line incidental to the 
long-line fishery for yellowfin and bigeye tuna. Part of this is landed in Japan 
by mother ship (5,409 tons in 1955) the rest by long-line boats operating inde- 
pendently out of ports in Japan. This albacore is clearly distinguishable from 
both the winter and summer albacore by reason of its much larger average size 
and its difference in quality. Coming from such much longer distances its fresh- 
hess is less and most of it is actually landed in the frozen condition. 
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THE AMERICAN ALBACORE FISHERY 


The American albacore fishery bears closest resemblance to the Japanese sum- 
mer albacore fishery and there are no American albacore fisheries that corre- 
spond to the Japanese winter fishery or the Southern Hemisphere fishery. 
Like the Japanese summer fishery the American albacore fishery is prosecuted 
by small vessels working close to shore, operates on small fish, is strictly sea- 
sonal, and progresses from south to north as the season advances. Recent tagging 
results even suggest that the two fisheries area operating on the same stock of fish 
which migrates rather freely across the whole of the North Pacific. 

However the American albacore season is later than the Japanese summer 
season. Albacore fishing starts off Baja California and south California in 
June, usually toward its latter part. Heavy landings start coming in July, ordi- 
narily by the second week of July and continue through August into September. 
In August the center of catching ordinarily shifts on up the coast of California 
and the September landings are normally heaviest in the area of Monterey Bay, 
San Francisco Bay, and northern California. In intermittent years there is some 
catch further north off the mouth of the Columbia River and to southern British 
Columbia in late August and September and even well into October. Ordinarily 
the fish disappear out to sea up north in October concurrently with the approach 
of heavy weather which drives these small craft out of the fishery. Then for 
the remainder of the year, and occasionally into February, light landings con- 
tinue from the southern part of the fishery off Baja California. 

For the purposes of this exposition the essential point to this is that 90 percent 
of the landings of albacore for the year in Japan are made before substantial 
albacore landings start in the United States. Thus the price which the Ameri- 
can fishermen are to get is largely established by what has already happened in 
Japan. 


COMPARISON BETWEEN YIELD OF THE AMERICAN AND JAPANESE ALBACORE FISHERIES 


The total annual yield of the albacore fishery of the two nations as given re- 
spectively by the official figures of the Japanese and United States Government are 
shown for recent years in the following table: 


[Tons] 


Japan United States 


37, 623 36, 227 
28, 069 17, 245 
65, 756 | 26, 279 
5A, 000 | 17, 350 
57,150 | 13, 499 
44, 724 14, 869 
64, 676 19, 957 


These figures illustrate the variability in the annual production of albacore in 
the Pacific and the fact that since the Japanese fishery recovered its prewar 
ability to produce in 1950 the American fishery has been steadily suppressed by 
a variety of economic actions which were an outgrowth of Japanese expansion 
until the American fishery has become much the smaller of the two. 


THE MARKET FOR ALBACORE 


Substantially all of the albacore caught by Americans is canned and consumed 
in that form in the United States. Only in bad market periods which produced 
definite gluts have a few hundred pounds been accepted on the fresh-fish market. 

The albacore caught in Japan is also mostly consumed in the canned form in 
the United States. Part is exported to the United States for canning here; part is 
canned in Japan and exported to the United States in the canned form. The 
exports of albacore from Japan in both forms in recent years, according to the 
Japanese Fishery Agency, is given in the following table. The canned tuna has 
been converted to equivalent tons of raw fish for comparative purposes at the 
rate of 50 cases of 42 half-pound cans to the ton, which may be a little low. These 
figures cannot be strictly compared with landings year by year because of the 
variable size of both canned and frozen inventory held at year end in Japan. 
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(Tons] 





Frozen | Canned | Total 


1950 _ 13, 663 12, 250 | 25, 913 
1951... 16, 313 6, 430 | 22, 743 
1952 ; | 22 781 15, 180 | 37, 361 
1953. ‘ 25, 611 | 44, 017 
1954 33, 061 5 48, 611 
1955 33, 118 53, 263 
1956 21, 980 42, 549 


Thus over this 7-year period somewhat more than 80 percent of the albacore 
landed in Japan has been exported either in the canned or the frozen form. 
Of the frozen albacore less than 10 percent goes to Canada; of the canned 
albacore less than a quarter goes to other countries than the United States. All 
the rest is imported into the United States and consumed here in the canned 
form. In each of the last 4 years the amount of albacore imported from Japan 
into the United States has been between 2 and 3 times the amount caught by 
American fishermen. 


COMPETITIVE RELATION BETWEEN FROZEN ALBACORE AND FROZEN YELLOWFIN OR 
SKIPJACK IN THE CANNED TUNA MARKET 


Two primary grades of canned tuna are sold in the United States; white-meat 
tuna and light-meat tuna. By Government regulation only albacore can. be 
canned and sold as white-meat tuna, whereas all kinds of tuna including alba- 
core can be canned and sold as light-meat tuna. Thus albacore is canned and 
sold as white-meat tuna or as light-meat tuna in accordance with whether the 
inventory situation of white meat requires some to be shifted into the light-meat 
category and whether the price at which the raw albacore was purchased permits 
the canned product to be sold at a profit as light-meat tuna. 

Ordinarily white-meat canned tuna sells for $1 to $1.75 per case, at the whole- 
sale level, more than light-meat tuna. Thus so long as it is possible to sell all 
of the albacore on hand as white-meat tuna that is the most profitable thing to do. 
But when more than a definite amount of white-meat tuna is available to the 
United States market the white-meat market is full and it is advantageous to 
sell the remainder as light-meat canned tuna if the price of the raw material in 
the case permits this. 

Domestic albacore tuna packs out at about 50 cases per ton. At $875 per ton 
this makes the raw material cost per case about $7.50. At $300 per ton the raw 
material cost per case is $6. Domestic yellowfin and skipjack tuna put together 
half and half in the catch average a pack-out of about 42 cases to the ton. 
The ex-vessel price to domestic vessels is $270 per ton for yellowfin tuna and 
$230 per ton for skipjack tuna. The catch runs about half and half for both 
species over the full year. Thus the average cost per case of raw material in 
light-meat tuna from domestically produced yellowfin and skipjack is about $6 
per case. As a matter of fact, albacore at $300 per ton is a little better buy for 
light-meat tuna than yellowfin at $270 and skipjack at $230 per ton because, 
aside from the different yield factor, the canning cost of the albacore is some- 
what less than for yellowfin and skipjack because somewhat less labor is neces- 
sary to clean the fish and prepare it for canning. 

The cost situation is a little different with imported Japanese albacore because 
it packs out about 55 cases to the ton in the United States canneries as against 
50 cases per ton for domestic albacore. It will be noted that this is 5 cases per 
ton higher than the conversion ratio used in the computation of albacore canned 
in Japan. There are two principal reasons for this. (1) Albacore is graded as 
to size in Japan for export and only the larger sizes are shipped frozen to the 
United States for canning here whereas the smaller sizes are canned there. 
The larger the albacore the more cases per ton pack-out. (2) Japanese albacore 
which have been frozen and warehoused for a month or 2 between catching and 
eanning dries out somewhat, While this detracts from the taste and succulence 
of the pack it increases the cases packed per ton, and white-meat tuna is sold 
on color rather than taste. This is the case with Japanese albacore canned in 
the United States but not with that canned in Japan which is normally canned 
quickly after landing and usually without having been frozen, 
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Accordingly, Japanese albacore canning out at 55 cases per ton yields a raw 
material cost per case of about $7.80 at $480 per ton, $6.25 at $350 per ton, and 
$5.50 at $300 per ton. 


THE 1956 JAPANESE ALBACORE SEASON 


The catch of albacore month: by month from the Japanese winter season in 
1956 was somewhat less than it had been during the same months of the 1955 
season, and by about the same degree as the winter catch in 1955 had been less 
than that in 1954. (See the above table.) While the winter catch is substan- 
tially less than the summer catch it nevertheless is large enough to have the 
effect of setting the tone of the coming summer market. Inventories of white- 
meat tuna in canners’ hand both in Japan and the United States were light. 
Accordingly, the lighter supply and the heavier demand generated a higher 
initial price than had obtained at the start of the 1955 winter season. Spirited 
competition at the auction docks between the buyers for the Japanese canners 
and the buyers for the frozen albacore exporters kept the price high and drove 
it continually up as the season progressed. 

In the second week of April (April 14) the major companies buying tuna for 
export in the frozen form combined their efforts in a new joint company, the 
Frozen Tuna Mutual Sales Co. The new company had a fixed quota of albacore 
to buy which was intended to be adequate to control the marketing of frozen 
albacore to the United States. Within this overall quota each of the parent 
companies had a definite quota of its own. 

This timing coincided with a very sharp increase in the sale of canned tuna 
in the United States occasioned by California canners finally reflecting our price 
drops in yellowfin and skipjack during 1955 hy means of a drop in the wholesale 
price of light-meat canned tuna which ranged as high as $2 per case. Some of 
the exuberance of this active market spread to the white-meat canned tuna 
market. 

Adequate capital was available to the new joint cartel; the market for frozen 
albacore to American canners was brisk; prices seemed to be firm and demand 
was expected to remain strong. Under this impetus and the continued strong 
demand from Japanese canners the ex-vessel price of albacore at the auction 
docks in Japan continued to rise even though the May and early June catches 
were heavier than those of either the preceding year or 1954. The ex-vessel 
price reached as high as $335 per ton. By the last week of June almost all of the 
producers in the new Frozen Tuna Mutual Soles Co. had filled their quotas. 
Japanese canners had also filled their production quotas pretty well. As a result 
of these factors and continued heavy landings of albacore the ex-vessel price 
of albacore in Japan declined rather quickly to $265 to $270 per ton. 

At this time (about the third week in June) there came a pause in the heavy 
rate of albacore landing. Since the summer albacore season in Japan custo- 
marily stops abruptly when it does stop, and this abrupt stop may come any time 
from the last week of June to the middle of July, some Japanese buyers thought 
that this drop in landings might be a signal that the season was about at an end. 

At this time another most important event happened. There had been con- 
siderable argument inside the Frozen Tuna Mutual Sales Co. as to what the 
price should be that the exporters cartel should use in disposing of its holdings 
to American canners. This was settled in a quick and unexpected way on June 24 
when it was found that Taiyo Gyogyo and Ichi Bussan, the 2 largest frozen 
albacore exporters and 2 of the principal members of the Mutual Sales Co., 
had jointly sold 5,000 tons of frozen albacore to the Columbia River Packers 
Association of Astoria, Oreg., at $355 f. o. b. or $415 c. and f. Thus this fait ac- 
compli established the export price at $355 per ton f. 0. b. Tokyo. 

The other freezers in the Sales Co. were considerably dissatisfied at this move 
because of the general belief that this was at least $10 per ton less than a fair 
price when considered in the light of the ex-vessel price they had been paying 
for albacore. However, the deed was done and the market price set. 

The pause in landings turned out to be only temporary. They became heavy 
again before June was at an end. The freezers, disregarding their quotas under 
the Frozen Tuna Mutual Sales Co. and spurred on by the 5,000 ton sale to CRPA 
by Taiyo and Ichi Bussan and the fact that the ex-vessel price had receded, started 
to buy albacore heavily again in order to reduce the average base cost of their 
albacore holdings. In this manner they greatly increased their stocks above their 
quotas, because the landings continued heavy well through the first 10 days of 
July. 
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Thus at the end of the season the Frozen Tuna Mutual Sales Co., created by 
the Japanese in the midst of this situation for the purpose of regulating the 
American market by joint action, found itself saddled with its full anticipated 
maximum stock of 6,500 tons of frozen albacore on hand at a higher cost per ton 
than it could be sold for. In addition to this its own members held an additional 
7,000 to 8,000 tons of stock in frozen warehouse that was not covered by the 
agreements under which the Sales Co. had been formed. 

Reliable estimates by the Japanese, based on average dockside prices during 
June and July, checked by us and verified by the statistics published by the 
Japanese Ministry of Agriculture and Forestry and the Ministry of International 
Trade and Industry indicate that at this time (mid-July) the approximate 14,000 
tons of albacore then in frozen warehouse in the hands of Japanese frozen tuna 
exporters was there at an out-of-pocket cost of between $319 and $320 per ton. 
The bare cost of getting the merchandise from their freezer in Japan to dockside 
in the United States was $75 per ton. Thus on the average, at this point, $395 
per ton had to be realized at dockside in the United States in order simply to 
break even in cost. And the cost was going up at the rate of $8 per ton per month, 
the cost of storage, for every month it stayed in frozen warehouses. 

Now, however, two other factors came to bear on the matter. (1) the American 
albacore fishermen had established a contract price of $350 per ton ex-vessel for 
albacore in southern California and catches were coming in good. Accordingly, 
no California canner would pay $395 per ton for frozen albacore which had been 
dried out in warehouse for some time when he could get all the fresh albacore 
he could use at $350 per ton. Furthermore, (2) it was now discovered that the 
contract under which Taiyo and Ichi Bussan had sold the 5,000 tons of albacore 
to Columbia River Packers Association in late June had what came to be called 
in the trade the fall closure clause. This clause stipulated that should the ex- 
port price decline within 3 months of the date of the contract (Jume 24) 
Columbia River Packers Association would be refunded an amount per ton on 
this 5,000 tons purchase equal to the amount of the decrease. 

Thus the Japanese in mid-July were faced with 14,000 tons of inventory which 
they could not dispose of except at a loss, and if they did dispose of it at a loss 
they would have to pay a large penalty refund to CRPA on the 5,000 tons it had 
bought on June 24. The prospective losses represented a respectable amount of 
money whichever way they moved. Accordingly, they did not move. No sales 
were made to the United States. Sales of canned tuna in the United States were 
experiencing a rapid upsurge under the twin pressures of normal summer season 
buying plus the price cut in case goods in April. If the United States albacore 
fishery turned out to be average or a little less in production then there was a 
chance that by the end of September after the end of the fall closure clause, 
they could get a good enough price to break even or at least mitigate their losses. 

At first events seemed to favor this. While the albacore landings in July and 
August in California were good, and a little above the previous year, they were 
not sensational. As the landings moved north from southern California to central 
and northern California the price advanced to $375 per ton to the American fisher- 
men. This is a normal feature of the American fishery whereby the fishermen 
and canners split the cost of freighting the albacore from the northern ports to 
the canneries. 

But the American albacore catches held good right straight through September 
and in early October the fish were still biting good off the Oregon coast and it 
looked like it might be an exceptionally productive season. 

An air of uneasiness which had been growing in the Japanese exporting in- 
dustry through late July and August deepened into sharp dismay in early Septem- 
ber and degenerated very nearly into panic in late September. On September 21 
just before the end of CRPA’s fall closure clause the Japanese Frozen Food Ex- 
porters Association, at a meeting of its steering committee, delegated to Mr. 
Kenkichi Nakabe, chairman of its board of directors and president of Taiyo 
Gyogo (the largest frozen tuna exporter) full responsibility for future price 
negotiations with American canners. The National Freezers Association (Japan) 
took similar action ot its meeting on September 26. Thus for the first time not 
only was it possible to consider a cut in the $355 per ton f. o. b. price maintained 
by the Frozen Tuna Mutual Sales Co., but virtual approval had been given to one 
man to make whatever cut was found to be necessary to move the merchandise. 

Up until this time the Japanese had pretty well concealed from the American 
eyes the amount of their distress. It was known that there was a fair amount 
of frozen albacore in storage in Japan but there was not much outward evidence of 
distress. The near panic of mid-September in the Japanese industry was re- 
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flected in the Japanese fishery press and in trade circle rumors. By September 
20 the first actual break came when Taiyo offered F. E. Booth 100 tons at $350 
C. and F.., $65 per ton below the last purchase by CRPA. The price kept softening 
every day and still nobody in California bought. Nobody buys on a declining 
price. 

In order to stop this wild decline Mr. Nakabe turned again to Columbia River 
Packer Association and finally on October 10 tentatively agreed toa plan. CRPA 
would buy 4,000 tons of frozen albacore (of which 1,000 tons was to be mothership 
albacore for British Columbia Packing Co., Ltd.) at $315 per ton C. and F. Astoria. 
Also it would be given a refund of $29.40 per ton on the 5,000 tons which it had 
purchased at $415 per ton C. and F. on June 24. 

There was great anguish in Japan. The dollar out-of-pocket loss was terrific 
for business of this size. Conflict grew because Nakabe had sold 1,000 tons of 
Taiyo’s mothership tuna in the deal so that only 3,000 tons of the order came out 
of the Mutual Sales Co. stocks. Ichi Bussan fell into conflict with Nakabe be- 
cause it had been dickering on the side with British Columbia packers for that 
1,000-ton order itself, which Taiyo got. 

But all conflict aside, the block to the logjam of frozen albacore had been 
removed and exports could be resumed. This had to be done to prevent utter 
chaos and financial ruin among the smaller exporters. By this time because of 
added storage costs, interest on money, glazing of the fish, fees for putting in and 
taking out the fish from storage, stevedoring, etc., the Japanese frozen tuna ex- 
porters had, at a minimum, $375 per ton cash or credit invested in about 14,000 
tons of albacore, of which 6,500 tons was in the hands of the Frozen Tuna Mutual 
Sales Co. and the remainder was in the hands of the individual companies belong- 
ing to that joint cartel. 

The loss on this inventory would be conservatively $105 per ton. It would be 
distributed in this approximate manner : 


Mutual Sales Co 

Individual companies 

Refund to CRPA ($29.40 per ton) plus original loss of $10 per ton, on 
that 5,000 lot) plus similar loss on 600 tons sold similarly otherwise 


Making a total out-of-pocket loss of $1, 682, 000 


However, there was better than $5,250,000 tied up in inventory in Japan. Banks 
were pressing for its liquidation and the repayment of loans. Warehousing and 
interest costs were going on at the rate of $8 per ton per month. The product was 
deteriorating as the weeks went by and some of it already at a quality level too 
low for export. Losses had to be swallowed with the best face possible. Squab- 
bling quieted down. Mr. Nakabe’s deal was ratified. A firm bottom was put 
under the market by the Japanese Government affirming an export check price 
for albacore at $270 per ton f. o. b. Tokyo. One other step was needed. The 
Pacifie conference freight rate for frozen tuna from Japan to the west coast of 
the United States had been established at $61.75 per ton. In view of the diffi- 
culties being experienced by the Japanese tuna exporters, they had been able to get 
a special rate of $55 per ton for frozen albacore for 2 months. But this was not 
enough. Between the Japanese Government’s new check price of $270 per ton 
f. o. b. Tokyo and the CRPA purchase price of $315 C. and F. Astoria, there was 
only $45 per ton. 

Again Mr. Nakabe showed his worth by putting up the proposition to the freight 
conference that either the exporters would be granted a $45-a-ton freight rate 
until this summer albacore could be moved to the United States, or his company, 
Taiyo Gyogyo, and 1 or 2 of the other large companies who had the vessels avail- 
able would transfer their mother ships from the fisheries to this run, and they 
would haul the fish themselves and swallow the additional loss of dry runs one 
way. Since the freight-conference members would lose a considerable business, 
and the tuna companies were obviously able to make good on Mr. Nakabe’s threat, 
the conference once more lowered the rate on frozen albacore. Perhaps the Jap- 
anese Government put in a quiet word with the conference board. We are unable 
to say. 

With all of this out of the way, the albacore began to sell to the United States, 
and it continued to do so until the last of the summer albacore from the May, 
June, and July fishery of 1956 finally reached canneries in the United States in 
March and early April 1957. This operation having been concluded, the ocean- 
freight rate on frozen albacore from Japan to west-coast United States ports 
reverted from $45 per ton to $61.75 on May 1. 
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All of the statements made above with respect to the 1956 Japanese albacore 
season are documented by quotations from Japanese periodicals appended hereto. 
We have a considerable additional mass of such documentation which could be 
furnished to the committee. 


EFFECT ON UNITED STATES ALBACORE PRICES 


As noted above, the albacore fishermen and the California canneries settled ube 
season albacore price at $350 per ton under contract in late June. This price held 
until the fish moved up the coast in late August, at which time the price advanced 
to $375 per ton. This price held through September. But, in the middle of 
September, the fish had moved up along the Oregon coast, and fair landings began 
entering Astoria. The price there dropped to $325, with little fish landed. 

At about this same time, word reached the west coast that there was 6,500 tons 
of distressed albacore in Japan looking for a market at almost any price. Then 
the word began to leak out in press reports from Tokyo that not only was there 
this 6,500 tons in the hands of the Frozen Tuna Mutual Sales Co., but there was 
another 7,000-8,000 tons—nobody knew exactly how much—additional frozen 
albacore there in the hands of independent companies. Some of these hands 
were considerably weaker than the Sales Co. and were offering rebates and 
allowances even under the Sales Co, prices. 

The effect of all this on the albacore price in west-coast ports was almost in- 
stantaneous. Canners gave notice that on October 2, the first date available 
under their contracts with the fishermen, the ex-vessel albacore price would drop 
from $375 to $300 per ton. It did so drop under the pressure of the trade rumors 
from Japan, even before the news from Japan was certain or was well under- 
stood on this coast or, in fact, before Mr. Nakabe’s deal with Columbia River 
Packer’s Association and British Columbia Packing Co., Ltd., was concluded or 
accepted by his conferees in Japan. 

At that level, the price stabilized and held for the remainder of the American 
albacore season. As a matter of fact, that price still obtains now, a month ahead 
of the beginning of the new season. 

The reason for the stabilization at $300 per ton is that the floor was placed 
there by the price of yellowfin and skipjack in southern California. As set forth 
above, Japanese albacore tuna at $300 per ton makes about 50 cents per case less 
cost of raw material than yellowfin and skipjack in equal portions at $270 and 
$230 per ton, respectively. The albacore canned at those prices can be sold by 
the canners profitably either as white-meat, canned tuna or light-meat, canned 
tuna. 


THE EFFECT UPON OUR MARKET FOR FROZEN YELLOWFIN AND SKIPJACK 


The tuna clippers that fish out of San Diego catch little or no albacore. They 
catch yellowfin, bigeye, and skipjack tuna exclusively, except occasionally during 
the height of the albacore season, when a few of the smaller clippers may bring 
in a few dozen tons of albacore. This association is composed of the owners of 
these tuna clippers and, ordinarily, we take little direct interest in albacore 
matters. We have been having so much direct injury from dumped frozen yellow- 
fin and bigeye tuna that we have not heretofore concerned ourselves in what 
were strictly albacore matters. 

This was the case with us in the summer and fall of 1956. After a good spring, 
during which our marketing opportunity had improved as a result of our cutting 
our prices by 23 percent during the preceding summer and fall, we had again 
begun to suffer from long enforced lay-ups in between trips because the inven- 
tories of our canner customers were so high that they could not accept our catches. 
Symptomatic of our direct troubles, the imports of frozen yellowfin from Japan 
to the United States increased from 22,005 tons in 1955 to 29,356 tons in 1956. 
As a consequence, we were snowed under by our own direct problems. 

However, when in late September the price of albacore on this coast broke so 
quickly from $375 per ton to $300, we knew we were in for further trouble. At 
$375 per ton, albacore tuna cannot be canned and sold at a profit as light-meat 
tuna against yellowfin and skipjack tuna at $270 and $230 per ton, respectively ; 
at $300 per ton, it can. The drop from $375 to $300 was a signal that our can- 
ners had all of the albacore in cans that they needed to fill the white-meat tuna 
market until albacore started running in the summer of 1957, or that they could 
get it otherwise, and that the rest of the albacore for 1956 would be canned as 
possible overflow for the light-meat market which would be directly subtracted 
from our market. When we found that we not only had the remainder of the 
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American 1956 albacore production to absorb into our market, but also 14,000 
tons of extra Japanese albacore, we had accurate visions of what would happen 
to our market. Some of these things have already transpired: some are still 
in the process of happening; some we still have in prospect before us. 

What has happened can be summed up in these points : 

(1) There has been direct pressure on the volume of sales of yellowfin 
and skipjack we have been able to sell this year. 

(2) There has been as a consequence, direct pressure on our yellowfin 
and skipjack prices which we have avoided to this time by a bare margin. 

(3) There has been a maintenance in the hands of our canners an ab- 
normally high white meat inventory which has kept their whole inventory 
structure abnoramlly high. 

(4) There has been direct pressure upon both the volume and price of 
light meat canned tuna prices in the American market which is reflecting 
back on us already. 

We are prepared to substantiate these statements statistically to the committee 
if that is wanted. 

The prices of canned tuna in brine, both white meat and light meat, nearly 
all of which comes from Japan have been driven down. This further depresses 
the whole canned tuna market as Japanese canners unload in order to take the 
first loss on inventory. This situation has gotten so bad in the New York and 
New England market that one group of Japanese canners for a month has been 
claiming bitterly in the Tokyo fisheries press that another group of Japanese 
canners is dumping canned tuna in those markets at below fair value and they 
are pressing the Japanese Government to step in and reguiate the sale of Jap- 
anese canned tuna here so that those unfair trade practices could be stopped. 


OUR ANTIDUMPING COMPLAINT 


Our first news as to what was going on in Japan last summer came to us through 
trade channels in late September and were little more than rumors. The Depart- 
ment of State cut out the post of fishery attaché at the Tokyo Embassy in 1953 
and since that time we have had practically no official reporting of essential in- 
formation on what is going on in Japan soon enough to understand it. 

During the first 2 weeks of October documentary evidence reached us from 
Tokyo indicating that 14,000 tons of summer albacore was going to be dumped 
on this market by Japanese frozen tuna exporters at more than $100 per ton 
less than it cost them. 

Having knowledge that this would cause us the injury that it has in fact 
caused us, and is still going to cause us, we notified these facts to the Secretary 
of the Treasury on October 17, 1956, and asked him to take such actions as were 
appropriate under law to prevent this from happening. A copy of the letter is 
attached (appendix 1). 

On the next day we received specific information with respect to the sale of 
5,500 tons of this summer albacore on this coast at a price of $815 per ton C. and F. 
We notified this to the Secretary of the Treasury by letter of October 18, of which 
a copy is attached (appendix 2). We asked for action to be taken swiftly. 

Under date of October 26 we received the attached letter (appendix 3) from 
David Kendall, Assistant Secretary, saying that action had been taken by the Bu- 
reau of Customs to see that all shipments of frozen albacore would be immedi- 
ately reported to it and that it would take appropriate action immediately upon 
the receipt of information indicating that any shipment had been received at what 
appeared to be a dumping price. 

By this time we had established better lines of intelligence with Tokyo. On 
October 29 we were able to cite to Mr. Kendall in the attached letter of that date 
(appendix 4), nine translated articles that had appeared in the Tokyo fisheries 
press between October 8 and 16 which quite well outlined what was going on 
in Japan. On the basis of this and other reports received we notified him fur- 
ther that: 

(a) We were suspicious that the Japanese Government was preparing 
to bail out these exporters for their losses, or part thereof, 

(b). That there had been a rebate given to CRPA on the 5,000 tons sold 
to it on June 24 during the first part of October which in our view made that 
sale fall within the purview of our complaint of October 17: and 

(c) That we had quite complete records of the ex-vessel prices paid for 
albacore during 1956 in our files which his agents were welcome to examine. 
Incidentally we have not had any approach for that information, although 
there is a Collector of Customs in this port. 
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Under date of November 6 we received the attached letter (appendix 5) from 
Mr. Kendall acknowledging our letter of October 29 and saying that the Bureau 
of Customs was keeping in close contact with the situation. 

In the meantime we had received as a trade rumor a purported plan by which 
the Japanese Government woukl mitigate the losses of these exporters from 
Japanese public funds. We notified this to Mr. Kendall in the attached letter of 
November 6 (appendix 6) and asked him to investigate the authenticity of the 
report. The receipt of this letter was acknowledged by Mr. Robert D. Harts- 
horne, Jr. for Mr. Kendall on November 13 (appendix 7). In pursuance of our 
objectives we had made a study of the price situation in Japan to check and re- 
check from official Japanese sources whether or not our understanding of the 
situation from the Japanese trade press was reasonably accurate. We sent Mr. 
Kendall the resuits of this study in the attached letter of November 15 (appendix 
S$). The result of our study was that the fair value of this albacore dockside in 
the United States by the end of October was $482 per ton as against the $315 
for which it was being sold. 

Under date of November 27 we received the attached acknowledgement of 
receipt of our letter of November 15 from Mr. Kendall (appendix 9). 

Forty days had passed since we had filed our complaint and up to this date 
our information with respect to what the Department of the Treasury was doing 
was sparse. Accordingly, we requested our Congressman, Bob Wilson, to make 
inguiry. From him we learned that the Department was making investigations 
with respect to whether albacore was being imported at a less than $315 C. and F. 
price. Since this was the price at which it was actually being imported which, 
in our view was $117 below its cost of production, we wrote the attached letter 
of December 7 (appendix 10) in which we questioned the investigations and also 
requested investigations with respect to the cost of production of “mother-ship” 
landed frozen albacore. 

In the meantime we had made inquiry of the local collector of customs as to 
whether he had received advices with respect to our dumping complaint. On 
the basis of his reply we dispatched under covering letters of December 5 and 
6. copies of all of our correspondence with the Department up to that time to 
each of the collectors of customs in each of the ports of entry in the United States 
where frozen albacore was likely to be dumped. 

In our rather naive condition of that date we thought it would speed matters up 
if the Tariff Commissioners were kept advised of our complaint and substantiat- 
ing evidence so that when the request came to it from the Secretary of the Treas- 
ury to investigate whether inquiry was being done on American industry by this 
dumping they would be prepared to move along on their half of the investiga- 
tions. Accordingly we sent Dr. Brossard, Chairman of the United States Tariff 
Commission, copies of our correspondence to date under a covering letter indicat- 
ing in general terms where injury was developing, requesting a public hearing 
when the time was right, and requesting to be heard at such hearing. The Tariff 
Commission, in this same spirit of wishing to expedite the matter, took such 
preliminary steps as were appropriate. 

This line of action was stillborn, however, because the Secretary of the Treas- 
ury never asked the Tariff Commission to study whether or not injury was be- 
ing done by these frozen albacore imports. 

At some time in this approximate interval before Christmas collectors of 
customs were advised to withhold appraisement of frozen albacore. 

While we did not know it at the time, it was also at about this time that the 
Japanese Government and American importers of frozen albacore began to advise 
exporters that their understanding was that so long as frozen albacore did not 
arrive in the United States at a C. and F. price lower than $315 per ton there 
would be no antidumping tax levied. Also it was at this time that new sales 
for export of the summer albacore began to be consummated on a fair scale 
again in Tokyo. We did not know that at the time however. 

Under date of December 13 we received from Mr. Hendrick, Assistant to the 
Secretary of Treasury the attached letter (appendix 11) in which he made plain 
that not only had they not decided that $315 per ton C. and F. represented cost 
of production for this fish, but that they had reached no decision whatever as 
te what figures should be used for cost of production. 
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Our next correspondence on the subject was the attached copy of a letter 
(appendix 12) from Mr. Kendail under date of December 21. In this he made 
these points : 

1. Cost of production was to be used as the measure of fair value, since 
there were not substantial sales of frozen albacore in Japan or third countries. 

2. The cost of materials and fabrication to be used were going to be based 
on the price of fresh albacore during the week preceding 4 or 5 days prior to 
date of shipment of the particular shipment under consideration because of 
the fact that it ordinarily took 4 to 5 days to process fresh albacore into 
frozen albacore for shipment. 

5. Under these criteria the statutory cost of production would be $257.80 
on frozen albacore exported from Japan on or after November 27, because 
that week the cost of raw albacore had been $207.65 per ton at Yaizu, a 
principal port of landing. 

4. Using this statutory cost plus $50.17 per ton for ocean freight and ship- 
ping expenses left the $315 per ton C. and F. price about $7 per ton higher 
than fair value. 

Under this method of calculation our dumping complaint was obviously out 
the window. It was quite a shock to us and gave substance to the press reports 
we were now receiving steadily from Japan that our dumping complaint was 
going to be dismissed and that the business of continuing the dumping of the 
remainder of the summer albacore on this market was to go forward. 

What was obviously being considered was this: Albacore were being taken as 
all one commodity and no consideration was being given to the economics of the 
situation. The weight of the tremendous inventory of June and July albacore 
in Japanese warehouses none of which had moved out as yet in December had 
knocked the ex-vessel price of albacore in Japan down from a high of $325 per 
ton in June to actually an average of a little less than $200 per ton in November 
and early December. This depressed price, driven down by the very thing we 
were trying to stop happening to us, was now being used against us. 

As a consequence we sent the attached wires (appendix 13 and 14) asking them 
to postpone action on withdrawing the withholding of appraisal until we could 
reanalyze our data in the light of these new developments. We received back 
the attached letter (appendix 15) under date of January 3 saying they would 
continue to withhold appraisal until they got our new study in a few days. 
Over the holidays we made this new study and forwarded it in the attached letter 
of January 2 (appendix 16) to Mr. Kendall. 

In this study we set forward, with adequate proof, that merchandise which 
was in hand prior to August and at a cost to the Japanese exporters of more than 
$370 per ton had been sold during October at $270 per ton f. 0. b. which was 
under cost of production by $100 per ton. This was the particular merchandise 
under consideration. This particular merchandise could not have been manu- 
factured during November because that amount of fresh albacore was not landed 
in Japan during the last 5% months of 1956 put together, much less during 
November. We pointed out that the November price of $207.65 per ton had no 
pertinence with respect to the particular merchandise under consideration. We 
received an acknowledgement of the receipt of this letter in a letter of January 
4, 1957, from Mr. Kendall (appendix 17). 

In the attached letter of January 4 (appendix 18) we relayed information 
that had reached us which indicated that the Japanese were beginning a sub- 
terfuge which would make it appear to the appraising officer that they were 
getting $350 per ton C. and F. whereas in fact they were charging $315 per ton 
or less. 

In the attached letter of January 11 (appendix 19) we provided documentary 
evidence from the Japanese press substantiating the rumors and hypotheses 
that we had included in our letter of January 4. 

Our news from Japan such as it is, arrives about 3 to 4 weeks after its release 
in the Tokyo press. In the first part of January 23 we got a series of articles 
from the Japanese fishery press which had appeared there in the second week of 
December. It was obvious to us that the Japanese Government and the Japa- 
nese tuna industry, had a much clearer and detailed understanding of what 
action was being contemplated in our Department of the Treasury with respect 
to this dumping case than we had, and that they had come to the independent 
conclusion in early December that the complaint would be dismissed, while at 
the same time Treasury was informing us that no decision at all had been 
reached. The Japanese were so sure of their information that they had begun 
to do business again in a normal manner just as if we had not brought a dumping 
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complaint. We provided these data to Treasury in the attached letter of January 
12 (appendix 20). 

Additionally our director of research called upon Mr. Kendall, Mr. Hendrick 
and other Treasury experts in Washington, D. C., on January 15. There he was 
told that no decision had as yet been made. The critical decision to be made 
was whether albacore was a fungible commodity. If it was then albacore bought 
at any time from any source would be freely substitutable for any other albacore 
bought at any other time. Under this condition the fresh albacore price in 
Japan (ex-vessel price) during the week 4 or 5 days prior to shipment would be 
the governing price in determining the statutory cost of production and, con- 
sequently, whether or not $315 C. and F. was a dumping price. This talk was 
acknowledged to us by the attached letter of January 15 (appendix 21) from 
Mr. Kendall. 

Under date of February 7 we received the attached letter (appendix 22) from 
Mr. Kendall in answer to our letter of January 11, in which he stated that their 
representative in Japan was gathering data to check out the information con- 
tained in our letter of January 2. In the meantime they were continuing to 
withhold appraisal. 

On this same day our general manager and director of research called on Mr. 
Hendricks in Washington and had a long and interesting conversation with him 
and other Treasury experts with respect to this case. While they were told 
that no formal decision had yet been made by the Treasury they carried away 
the definite personal impression that in fact a decision had been made, that it 
was to the effect that albacore was a fungible commodity, and that, therefore, 
there had been no dumping. That is point A and point B had been determined ; 
what was being done now was to build a careful bridge between these two points 
so that point B could not be successfully challenged. 

In their discussions with these experts it was their impression that the experts 
believed without doubt that there was no way in which we could appeal the forth- 
coming decision into the courts. 

Our next information on this case was when Mr. Hendricks called our general 
. Manager on March 1 to tell him that the Treasury had announced that day the 
disposition of the case in the following press release : 

“The Treasury Department has instructed customs field officers to appraise 
entries of Japanese frozen tuna without regard to any question of dumping. 

“These instructions were issued after a determination under the Antidumping 
Act that sales of the tuna in the United States had not been made and were not 
likely to be made at less than fair value.” 

Under date of March 14 we received the attached letter (appendix 23) from 
Mr. Strubinger, Acting Commissioner of Customs, which gave the rationale of 
the Department of the Treasury’s decision in this case. In brief these points 
were made: 

1. The price to the United States of the exported frozen albacore was com- 
pared with its cost of production, since sales for home consumption or to 
third countries were too meager to serve as the basis for such a comparison. 

2. The Antidumping Act requires only that the actual additional expenses 
incident to bringing the merchandise to the Unitd States be deducted. 
Accordingly, the artificial and temporary depression of the ocean-freight 
rate from $61.75 per ton to $45 per ton for the specific purpose of moving 
this summer albacore glut to the United States could not be taken into 
consideration. Only the $45 per ton rate actually paid could be taken into 
account in the calculations. 

3. None of the merchandise imported since the date of our complaint was 
found to have received the benefit of a rebate other than the price adjust- 
ment resulting from actual loss due to rejection by the Food and Drug Divi- 
sion of the United States Department of Agriculture. 

4. Imported frozen albacore was considered to be in the nature of fungible 
goods. Accordingly, no distinction was made in the origins of the frozen 
albacore in their determination of the cost of production of the imported 
frozen albacore. 

5. In accordance with this decision and statutory requirements the prices 
considered were the prices prevailing in the Japanese auction markets im- 
mediately prior to exportation of each of the shipments. 

6. The formula followed in computing the statutory cost of production in 
each case was that set forward in Mr. Kendall’s letter of December 21, 1956. 

7. In each case it was found that the purchase price of the imported frozen 
albacore was not less than the cost of production thereof. 
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8. Therefore, it was determined that frozen albacore from Japan was not 
being, and was not likely to be, sold to the United States at less than fair 
value within the meaning of the Antidumping Act. 

9. Accordingly, appraising officers were instructed to proceed with appraise- 
ment of frozen albacore from Japan without regard to any question of 
dumping. 

10. No subsidization of imported albacore from Japan by that government 
had been found as a result of their inquiries. 

11. Since frozen albacore is free of duty the countervailing duty provi- 
sions of the Tariff Act would not have been applicable had subsidization 
been found. 

RECAPITULATION 


In brief this albacore-dumping condition can be summed up in these points: 

i. About 36,000 tons of albacore were landed in Japan last year during 
June and the first 3 weeks of July. This was about 22,000 tons more than 
vas landed in the same period of time in 1955, and 16,000 tons above land- 
ings in the same period of 1954. Such a sudden surge of albacore was not 
expected. It broke the market in Japan so that the ex-vessel price was 
depressed by about one-third. 

2. About 14,000 tons of this identical albacore was disposed of by Japa- 
nese frozen tuna exporters in the United States at $100 per ton less than the 
actual out-of-pocket cost which they had invested in this identical fish. 

3. This action broke the ex-vessel price of albacore in the United States 

from $375 to $300 per ton within 2 weeks of the time the news of this surplus 

reached the United States albacore fishery. 

4. This action resulted in nearly an equivalent and abnormal increase in 
the canning of white meat tuna in California. 

5. This has restricted the market of producers of yellowfin and skipjack 
tuna in California by about 14,000 tons, and they have actually been able 
to sell to southern California canners 14,000 tons less of those 2 species in 
the first 4 months of 1957 than they did in the same period of 1956. 

6. These things have caused substantial injury to the producers of alba- 
core, yellowfin and skipjack in Oregon, Washington, and California. 

7. The Treasury Department after 444 months of study found that frozen 
albacore was not being, and was not likely to be sold in the United States 
at less than fair value within the meaning of the Antidumping Act. 

8. Semiofficial advice is to the effect that that decision cannot be appealed 
to a court in order to get a judicial determination as contrasted with an ad- 
ministrative decision. 

9. As a result of this decision the United States Tariff Commission will 
not be requested by the Secretary of the Treasury to make an investigation 
of possible injury. 

10. Consequently the appearance is given that serious injury is being 
suffered by an American industry, and will continue so to be suffered by 
reason of 14,000 tons of frozen albacore having been dumped on this market 
from Japan at $100 per ton (or nearly 30 percent) less than its cost of pro- 
duction, and that these American producers cannot expect any protection 
from this injury under the Antidumping Act of 1921, as amended. 

In such a circumstance our only apparent recourse is to examine in what re- 
spects the law has been at fault in not preventing this act which it was framed 
to prevent and to recommend to you such changes in the law as may in the future, 
prevent such occurrences. 

The fact that you presently have this very law under review for such purposes 
is providential. 

SUGGESTED CHANGES IN THE ANTIDUMPING ACT 


Some changes could, in our view, be made in the law, both with respect to its 
administration and to its substance, which would go along distance toward pre- 
venting a recurrence of this dumping. Among these are: 

1. Public hearings: There is nothing we know of in this dumping case which 
needs to be kept secret. The essential information is of a public character and 
has, in fact, been the chief item of discussion in the fisheries press in Tokyo for 
the past 6 months. We are attaching hereto as appendix 24 one of the authorita- 
tive Japanese reviews of the situation and we have others to which you are 
welcome. 
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On the other hand we think that there is no greater safeguard that could be 
granted to us than to have had all of the evidence in this case presented in public 
where the witnesses could have been subjected to cross examination and where 
the evidence submitted could have been subjected to examination and cross-ex- 
amination as to its veracity, completeness, and accuracy. 

We have put our evidence in the public record. We have not, on the other hand, 
been able as yet to obtain copies of any of the evidence submitted by the Japanese 
Government, the exporters, the importers, or that independently gathered by the 
United States Government. 

There are few things that bring out truth more clearly or effectively than the 
confrontation of opposing witnesses. We have sorely felt the lack of this in this 
particular case. 

Accordingly we recommend that the law be amended to require the Secretary, 
upon receiving a complaint, to hold a public hearing with respect to it. 

2. Public report on complaint: There have been, according to the report of the 
Secretary to the Congress, 146 dumping cases disposed of between 19384 and 1954 
yet one can search in vain for tendencies in either the pleading of cases or the 
reasons used in their decision. There is no body of evidence or jurisprudence 
available. We believe that the law should be amended to provide that within a 
reasonably short period of time after the above-recommended public hearing the 
Secretary should be required to make a public report of his findings together 
with the evidence brought forward in the public hearings as well as other sup- 
porting evidence gathered and used in making the decision. 

3. Judicial review: The administrative review of decisions made by the same 
administration is a notably imperfect way of carrying out law. This inevitably 
reduces itself to a government of men rather than a government of law. This 
is particularly the case at present in the United States where the executive 
branch of the Government is so out of step with the legislative branch on the sub- 
ject of the control of foreign trade, authority for which constitutionally resides 
in the legislative branch of the Government, 

In the carrying out of this particular dumping complaint we have felt keenly 
the need for a judicial review of both the evidence and the decisions made upon 
it. This has been felt all the more because we have not been able to get access to 
the other half of the evidence. We simply do not know whether or not we have 
bad a fair decision in the light of the law because we have not seen the evidence 
nor heard the argument. 

4. The Secretary should be able, if he is not now so empowered, to subpena 
records of private companies both those making the complaint or defending 
against it, insofar as such records have a bearing on the case. This should be 
equally applicable to foreign exporters under pain of not being able to continue 
exporting to this country if their records are not made available to the Secretary 
for this purpose. 

5. It would appear that there needs to be some differentiations made with 
respect to commodities subject to wide seasonal fluctuations in abundance due 
to natural conditions and manufactured articles whose abundance varies be- 
eause of economic conditions. 

For instance, the cause of this albacore dumping was a production of albacore 
in Japan last June and July far above reasonable expectation and so large that 
it broke the market. This is not without precedent. The same thing happened 
in 1952 with the same result. What can happen twice in 5 years can be expected 
to happen again in the foreseeable future. 

Yet “the particular merchandise under consideration” was interpreted to be 
albacore caught some months later when— 

(a) the glut of albacore had already broken down the price structure 
of the market, and 

(bd) there was no possibility of the amount of albacore then being dealt 
in being produced at that time because albacore production was at its 
normally lowest seasonal point of production. 

However the criterion used to define “the particular merchandise under con- 
sideration” was that the raw material could be bought at low price, if in nominal 
volume, at that time, frozen, and shipped at that particular statutory cost of 
production. We were informed that such a decision was rendered necessary 
because of judicial rulings made some time since on the cashmere sweater case. 

The situation of frozen albacore whose only “manufacturing” consists of pur- 
chase from the fishing vessel, freezing, tagging, and transportation to the 
freighter, is not, in our view, very comparable with a truly manufactured 
article. 
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We quite realize that this is a complicated question but we do feel that until 
the term “particular merchandise under consideration” is more specifically de- 
fined in the legislation the law will not be very effective as to commodities sub- 
ject to seasonal fluctuations through natural causes and exported in a nearly 
unmanufactured condition. Certainly these conditions must apply to all frozen 
fish commodities and many perishable or semiperishable agricultural commodi- 
ties. 

6. Injury findings: We had no experience under this complaint with the injury 
part of the antidumping procedure because the Secretary of the Treasury did 
not ask the United States Tariff Commission to make such an investigation. 
The law did not require him to do so under the decision he made on fair value. 

The investigation, as it was, ran 44%4 months before a finding was made. Had 
the request been made for an investigation of injury at the end of the fair value 
investigation another 4 months would have passed, it is reasonable to assume, 
before a finding of dumping could have been made and antidumping dues 
assessed. 

For an exporting industry to be subjected to 8 or 9 months of such uncertainty 
is certainly not fair to it nor is it good for foreign trade. On the other hand 
in this particular case the actual importationf of the merchandise was largely 
accomplished by the end of 414' months and the injury had already been done 
to the domestic producing industry affected, or had proceeded beyond the 
stopping point. The objective of the domestic procedures affected is not to 
extract punitive damages from the exporters which go to the public treasury, 
the objective is to prevent the injury from occurring. 

To do this the time interval between complaint and decision requires to be 
shortened. One of the quickest ways to accomplish some part of this shortening 
is to make the investigation of injury go forward with the investigation of fair 
value and have them coterminous in a specified time, say 90 days after the 
complaint. We recommend that the Antidumping Act be amended to so provide. 

7. We believe that the Tariff Commission should be required to hold public 
hearings and make public the full record of them as well as their decision and 
other supporting evidence at the same time the Secretary of the Treasury issues 
his public report. 

8. Injury criteria: Criteria should be established in the law as to what con- 
stitutes injury to the domestic producer. 

9. Countervailing duty :While it may not be strictly in place here, we believe 
that the Tariff Act should be amended to provide for countervailing duties on 
nondutiable as well as dutiable commodities when a finding of subsidy has been 
made. Furthermore we believe that that section of the Tariff Act could be im- 
proved by introducing criteria of subsidy, so that this term is not restricted to 
straight money grants but also is comprehensive as to indirect aids and benefits. 

We hope that these experiences and suggestions will be of some value to your 
committee in its reconsideration of the Antidumping Act. Obviously an act 
under which there have been 146 complaints made and only 4 affirmative 
findings found is faulty either organically or in its administration and should 
be perfected or eliminated. 

Sincerely yours, 
AMERICAN 'TUNABOAT ASSOCIATION, 
JOSEPH J. Mapruea, President. 





APPENDIX 1 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Calif., October 17, 1956. 
Hon. Georee H. HUMPHREY, 
Secretary of the Treasury, 
Department of the Treasury, Washington, D.C. 

My DEAR Mr. Secretary: Commercial intelligence from Japan informs us that 
the Japanese exporters of frozen tuna are preparing to dump 10,000 to 12,000 
tons of frozen albacore tuna into the United States at prices below cost. We 
would like to have you make a thorough and quick investigation of the facts in 
the case and, if the facts are as we understand them to be, take such steps as 
are permissible under United States law to prevent such dumping. The situation 
as it is understood by us is as follows: 
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There are two seasons of albacore production in Japan called the winter and 
the summer seasons. The winter season runs from December to April, and the 
fish comes in fairly regularly during that time. The summer season runs from 
late April to mid-July and the catch peaks very sharply during the month of June. 
Considerably more than half of the albacore landed in Japan is exported to the 
United States, some in the canned form, and some in the frozen form. 

This year the winter albacore season in Japan yielded a few thousand tons 
less fish than in 1955. As a consequence the price paid by the Japanese freezers, 
canners, and exporters to the albacore fishermen rose. By mid-June of the 
summer season the ex-vessel price had risen to an average $300 to $320 per ton. 
By this time the total landings for the year had just about caught up with 1955 
and some surplus was developing. The ex-vessel price stayed at that high level 
through June and early July, however, because of spirited bidding between Japa- 
nese canners and Japanese exporters. The fishing stayed heavy until mid-July 
and by that time the total landings for the year exceeded those for 1955 by 5 
percent or so. 

As you know all export of frozen albacore from Japan is handled by a gov- 
ernment-sponsored cartel, the Japanese Frozen Tuna Sales Co., under the presi- 
dency of Kenkichi Nakabe, president of Taiyo Fisheries, the largest fish company 
in Japan. 

Published information in the Japanese press states that on or about June 24 
Mr. Nakabe, on behalf of the Japanese Frozen Tuna Sales Co., contracted to sell 
5,000 tons of frozen albacore to the Columbia River Packers Association, Inc., of 
Astoria, Oreg., at $355 per ton f. o. b. Tokyo with a guaranty that the Japanese 
Frozen Tuna Sales Co. would not sell any albacore to anyone in the United 
States for a less price than that for 90 days (or to September 24). This f. o. b. 
price would make the cost of the fish on the cannery floor in Astoria about $430 
per ton, when the normal cost of $75 per cent for commission, insurance, freight, 
et cetera, are added. 

In the meantime the domestic albacore production off southern California 
started off well in early July with an ex-vessel price of $350 per ton. 

The domestic production was a few thousand tons greater than in 1955, and 
the domestic landings were composed of fish that averaged somewhat larger in 
size than those landed domestically in 1955, and therefore more yaluable to the 
domestic canneries. 

As the fish moved on up the west coast in late August and September the can- 
ners increased the price to $375 per ton. This kept the actual price to the fisher- 
men about the same, because the fishermen absorb the freighting costs of the 
fish sent from Monterey and San Francisco to the canneries in southern Cali- 
fornia. The albacore kept coming in and the domestic production of albacore 
has now (at the end of the main season) reached about 6,000 tons higher than 
that for 1955. As of October 2 the canners abruptly dropped the ex-vessel price 
of albacore tuna to domestic vessels from $375 per ton to $300 per ton. 

The reason why domestic canners dropped the price by that much was that 
they had built upon inventory of white meat canned tuna adequate to carry them 
over to the next season, or reasonably close thereto. Accordingly, they dropped 
the price to the level where it could be canned and marketed as light meat tuna. 

Domestic albacore tuna packs out at about 50 cases per ton, At $375 per ton 
this makes the raw material cost per case about $7.50. At $300 per ton this 
makes the raw material cost per case $6. Domestic yellowfin and skipjack put 
together half and half in the catch average a pack out of about 42 cases to the 
ton. The ex-vessel price to domestic vessels is $270 per ton for yellowfin tuna and 
$230 per ton for skipjack tuna. The catch runs about half and half for both 
species over the full year. Thus the average cost per case of raw material in 
light meat tuna from domestically produced yellowfin and skipjack is about $6 
per case. As a matter of fact, albacore at $300 per ton is a little better buy for 
light meat tuna than yellowfin at $270 and skipjack at $230 per ton because, aside 
from the different yield factor, the canning cost of the albacore is somewhat less 
than for yellowfin or skipjack because somewhat less labor is necessary to clean 
the fish and prepare it for canning. 

The wholesale price, f. 0. b. cannery, in California is about $1.50 per case more 
for white meat tuna than for light meat tuna. Thus a canner is doing just about 
as well paying $7.50 per case for raw material in white meat tuna as he is 
paying $6 per case for raw material in light meat tuna. Albacore tuna can 
be, and is, labeled white meat or light meat at the canners’ discretion. Yellowfin- 
skipjack tuna can be labeled and sold only as light meat tuna. 
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These facts are set forth to show that the drop in ex vessel prices to domestic 
boats for albacore from $375 per ton to $300 on October 2 was to make it econo- 
mically practical for all albacore tuna bought after that date to be canned and 
sold as light meat tuna. 

The cost situation is somewhat different with Japanese albacore because 
Japanese albacore pack out about 55 cases to the ton as against 50 cases per ton 
for domestic albacore. There are two principal reasons for this: (1) Albacore 
is graded as to size in Japan for export, the smaller sizes are sold in Japan for 
canning and the larger sizes only are shipped frozen to the United States for 
canning here. The larger the albacore the more cases per ton pack out, and (2) 
Japanese albacore frozen and warehoused for a month or two between catching 
and canning dries out somewhat. While this detracts from the taste of the pack 
it increases the cases packed per ton, and white meat tuna is sold on color rather 
than taste. 

Accordingly, Japanese albacore, canning out at 55 cases per ton yields a raw 
material cost per case of about $7.80 at $430 per ton, $6.25 at $350 per ton, and 
$5.50 at $300 per ton. 

These facts are set forth to show the relative values of Japanese albacore tuna, 
domestic albacore tuna, and domestic yellowfin and skipjack tuna to the domestic 
canner of both white meat tuna and light meat tuna. 

During the 90-day period from June 24 to September 24 in which the Japanese 
frozen tuna sales cartel had agreed with Columbia River Packers Association, 
Inc., not to sell albacore in the United States for less than $355 per ton f. o. b. 
Tokyo, 2 things were happening: (1) albacore were being landed rapidly in 
Japan instead of tapering off, and (2) albacore were being landed rapidly in 
California ports and Astoria. 

Because of the steady income of domestic albacore, first at $350 per ton and 
then $375 per ton, domestic canners would not buy Japanese albacore at $355 per 
ton f. 0. b. Tokyo, which meant a price of $480 per ton on the cannery floor here. 
Because of the contract with Columbia River Packers the Japanese cartel could 
not drop their price below $355 f. o. b. until September 24. By this time the 
Japanese exporters had about 12,000 tons of albacore in frozen storage in Japan. 
And then the domestic canners dropped their albacore price to the domestic vessels 
to $300 per ton signifying that they wanted no more albacore for white meat 
prices either from here or Japan. 

The albacore in frozen warehouses was substantially all purchased from the 
Japanese boats at $300 per ton or more. The cost of getting the albacore from 
the fishing vessel in Japan, frozen, and to the freighter bound for the United 
States is $45 per ton. The fish has been in refrigerated warehouses for 3 months 
at a cost of $8 per month, or a total of about $24. Thus the cheapest f. o. b. 
Tokyo price possible under normal circumstances is $369. In this cost estimate is 
a gross profit of $10 per ton for the freezer and $5 per ton net profiit for the 
exporter. Thus the bare cost of this fish is at least $350 per ton. Actually its 
average cost is closed to $360 per ton at the f. 0. b. point. 

The albacore has to be moved. Freezer costs are being added on at the rate 
of $8 per ton and freezer space is in short supply because of its need for the 
mackerel-pike season now in swing. 

This albacore is now being offered at $305 f. o. b. Tokyo. Only 100 tons has 
been sold at that price. Our expectation is that the whole lot can not be moved 
at a higher price than $260 per ton, f. 0. b. Tokyo. The normal cost of getting 
it from Tokyo to the cannery floors here is $75 per ton. The Japanese Frozen 
Tuna Sales Co, is reported to be making arrangements with the Japanese tuna 
mother ships to bring it to the United States. This would undercut the conference 
freight rate about $10 per ton. This would put the fish on the cannery floor 
here at $325 which would make it comparable in value with our yellowfin and 
skipjack tuna at the average $250 per ton price now obtaining. 

This would be about $100 per ton below cost for the Japanese exporter. It 
would be a crushing blow to us. Our fleet has lost about one-third of its fishing 
time this year already because of increased yellowfin imports. 

This situation requires looking into rapidly. We would appreciate finding 
what you learn as soon as possible. If dumping is in prospect, as we believe, 
we hope you will stop it. If the Japanese Government is intending to subsidize 
part of the loss to the Japanese exporters in any manner, as we suspect, we hope 
that you will apply such countervailing duty as is appropriate. 

Thanking you in advance for an early reply, I remain, 

Sincerely yours, 
AMERICAN TUNABOAT ASSOCIATION, 
Epwarp P. Sirva, President. 
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APPENDIX 2 


AMERICAN TUNABOAT ASSOCIATION, 
San Dieg®, Calif., October 18, 1956. 
Hon. Greorce H. HUMPHREY, 
Secretary of the Treasury, Department of the Treasury, 
Washington, D.C. 

My Dear Mr. Secretary : Reference is made to our letter of October 17 re dump- 
ing of Japanese frozen albacore on this market. 

Recent commercial intelligence from Japan is to this effect: Contracts have 
been concluded for the sale of 5,500 tons of the albacore in question as of October 
18. A group of Japanese representatives are on the west coast at this time dealing 
with this matter, the sales of which we are informed are: 4,000 tons to Columbia 
River Packers’ Association, Astoria, Oreg.; 1,000 tons to British Columbia Pack- 
ers, Vancouver, British Columbia (which of course is of concern to you and us 
only if that company proposed to reship to the United States, which we doubt 
will be the case) 350 tons to California Marine Curing & Packing Co., Terminal 
Island, Calif.; 150 tons to Franco-Italian Packing Co., Terminal Island Pack- 
ing Co. 

The price on all of these sales we are informed was $315 commission and 
freight paid to the west coast. This is equivalent to about $330 per ton on the 
cannery floor on the west coast and about $265 per ton f. o. b. Tokyo. This is 
about $100 per ton less than the cost of the albacore to the Japanese exporter. 

We hope that you will act on this matter with sufficient rapidity that such 
actions as the United States Government deems to be appropriate to the situation 
can be taken before this fish leaves Japan. 

Sincerely yours, 
AMERICAN TUNABOAT ASSOCIATION, 
EDWARD P. Suva, President. 


APPENDIX 3 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Calif., October 26, 1956. 
Mr. Epwarp P. S1va, 
President, American Tunaboat Association, 
San Diego, Calif. 

DeaR Mr. Sirva: Your letters of October 17 and 18, 1956, addressed to the 
Secretary of the Treasury, in which you express concern over the possibility that 
Japanese exporters of frozen tuna are preparing to dump 10,000 to 12,000 tons 
of frozen albacore tuna into the United States at prices below cost, and in which 
you advise as to specific contracts which have been concluded were referred to 
me for reply. 

Action has been taken whereby all shipments of frozen albacore from Japan 
will be immediately reported to the Bureau of Customs. Appraising officers have 
also been advised of the specific sales mentioned in your letter of October 18, 1956. 

Appropriate action will be taken by the Bureau immediately upon receipt of 
information indicating that any shipment has been received at what appears to 
be a dumping price. 

Very truly yours, 
Davip W. KENDALL, 
Assistant Secretary of the Treasury. 


APPENDIX 4 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Calif., October 29, 1956. 
Hon. Davin W. KENDALL, 
Assistant Secretary of the Treasury, Department of the Treasury, 
Washington, D.C. 
My Dear Mr. KENDALL: Reference is made to your letter of October 26 in which 
you report that action has been taken whereby all shipments of frozen albacore 
from Japan will be immediately reported to the Bureau of Customs. You say 
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appraising officers have also been advised of the specific sales mentioned in our 
letter of October 18, 1956. You also state that appropriate action will be taken by 
the Bureau immediately upon receipt of information indicating that any ship- 
ment has been received that appears to be at a dumping price. 

Pertinent to this subject are a number of articles which have appeared in re- 
cent weeks in the Japanese fisheries press. Some of these follow. In the course 
of these articles reference is sometimes made to 6500 tons of stored tuna. This 
actually refers to somewhere between 10,000 and 14,000 tons of frozen albacore, 
The Japanese have attempted, until recently, to keep quiet the fact that the 
larger amount of tuna was on hand. The reason for this appeared in the first arti- 
cle to be quoted : 

1. Under dateline of October 8 there appeared in the Nihon Suisan Shinbun the 
following article: 

“Recently the frozen-tuna industry intrusted sales of the 6,500 tons of stored 
tuna in the hands of Mr. Nakabe, president of the Frozen Food Exporters Asso- 
ciation. Since that time, inquiries from the United States have been steadily 
mounting with a belief that 6,000 tons may be exported. The difficulty arises, 
however, in the price and how much the loss will amount to. 

“A recent inquiry was from the B. C. Packers. It is expected that a consider- 
able loss will arise because the inquiries indicate that the buyer is aware of the 
quantity of the stock of tuna. The problem is, how can we alter this dis- 
advantage into an advantage? From the standpoint of transportation, a plan 
is being drawn to transport the tuna by the large refrigeration vessels of the 
large companies which will cut down the freight from $55 to $44 per ton. If the 
export price is $330 a ton f. 0. b., adding insurance and other expenditures will 
make it $390 a ton. It is said that the United States will not buy a large amount 
at this price, so the price will have to be fixed at $310 or $320 a ton. If the price 
is fixed at $310 a ton, the loss of the Japanese industry will be about $80 or $90 
a ton. Some producers are hoping to ask the aid of the Government for financial 
assistance.” 

2. Under dateline of October 8, the following article appeared in the Nikkan 
Suisan Tsushin: 

“By the efforts of Mr. Nakabe, who is handling the negotiations for the sale of 
frozen albacore in stock, the way is being paved for the resumed exportation of 
frozen tuna to the United States. The problem arises, however, how to handle 
the losses of 2 to 3 hundred million yen ($555,000 to $833,000). The movement on 
how to solve the loss has become active. The following is some countermeasures 
for the loss. 

1. To shelve the loss by a long-term loan. According to the law on the 
promotion of the exports of fish they hope to receive a long-term loan. But 
who will receive the loans? Each individual producer or all the freezing 
producers? No decisions were reached. 

2. By asking the Government for the loan and then receiving an interest 
by reloan, thus making the burden a minimum one. This was turned down 
too, because it is not permitted under existing regulations. 

3. How to make up for the losses incurred: They intend to manage other 
businesses besides frozen tuna, but it is very difficult to adjust into other 
industries.” 

3. Under date of October 10, the following article appeared in the Nikkan 
Suisan Tsushin: 

“Mr. Okai, the governor of the Fisheries Agency, made the following comment 
on the loss of the exportation of frozen albacore : 

“1. Since the loss occurred from the miscalculations of the producers concerned, 
I don’t intend to extend a loan or give national compensation. 

“29 According to the law on the promotion of the exports of the fishing in- 
dustry, members of the union of fisheries for export must register. However, 
there are some inadequate producers who, contrary to commercial morals, raise 
ex-vessel prices and hinder the normal management which results in losses. 

“3. Therefore, it is necessary to revise the law, to establish a licensing system, 
and to get inadequate producers out.” 

4. Under date of October 13, the following article appeared in the Nikkan 
Suisan Tsushin: 

“Recent negotiations with the Columbia River Packers Association (CRPA) 
for 3,000 tons of albacore appear successful with prospects looming that the 
6,000 tons of albacore held by the cooperative sales company in storage may 
be sold. Heads of the cooperative sales company are thinking of avoiding the 
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establishment of a set price of $270 a ton f. 0. b. They are thinking of establish- 

ing prices according to quantity. The following is the plan for the three-step-price 
system. 

Ton f. 0. b. 

;> More than 3,000: tons.ui ste cui ea epeeinl Lebuigeil iiss. $270 

18900 t0°3,000; Gomaiis Sc so ei oe aibies shit bib TiS tle Oe eo 275 

j ees than 500: tons... o05 46) su a wiieian Bi Dol es ala 280 


5. Under date of October 14, the following article appeared in Nippon Suisan 
Keizai Shinbun : 

“Recent negotiations on the sales of frozen albacore by Mr. Nakabe made it 
possible to establish a contract with the Columbia River Packers Association 
(CRPA) through Mr. Gisdawich for 3,000 tons. The Japanese Export Frozen 
Albacore Co., held an urgent officer’s assembly on the 11th of October to discuss 
the coming contract with CRPA. They all agreed that a contract should be made. 
However, the present attitude of CRPA is not concrete, and therefore may take 
a few days before the contract is concluded. Prospects to negotiate contracts with 
packers in the United States and Canada is looming. 

“At this time the contract price is identical to the Japanese check prices. The 
cheap purchases of American buyers may make it difficult to maintain that check 
price. The view is pessimistic on the above matter.” 

6. October 15, 1956, Nikkan Tsushin Suisan: 

“The All Japan Frozen Food Association will hold a board of directors meeting 
today to discuss the frozen albacore sales problem. The interest of the producers 
rests on the problem of how to cover the frozen albacore deficit of $833,833. It 
is supposed that the discussions will center around: 

“1. Whether or not to cut the intrusted price of albacore. 
“2. Reception of a long-run loan. 
“3. Promotion of a substitute undertaking. 

“The special point in the countermeasure proposal is whether the cooperative 
sales company should be responsible for the deficit or whether the individual 
producers should be responsible. Also an important point that will be covered, 
is the substitution undertaking plan.” 

7. October 15, 1956, Nihon Suisan Shinbun: 

“Previously the Frozen Food Export Association and the All Japan Frozen 
Food Export Fishery Association left the sales of frozen albacore in the hands of 
Mr. Nakabe. Recently he negotiated with the Columbia River Packers Asso- 
ciation, through Mr. Gisdawich in Japan, to sell 3,000 tons of albacore at the 
check price of $270 a ton f. 0. b. Because of this check price, the Japanese cannot 
increase prices. About half of the stock of about 6,000 tons was contracted for, 
but if interest and storage is taken into account, the original price of the albacore 
would come to $420 a ton. This would mean a deficit of $150 a ton. Although 
prospects for increased sales is getting better, the problem of how to cope with 
the deficit is receiving wide attention.” 

8. October 15, 1956, Nihon Suisan Shinbun: 

“The cause of the bad business of the Japanese summer albacore is supposed 
to be attributed to: 

“1. Favorable catches of summer albacore in the United States. 
“2. The high ex-vessel price of albacore in Japan. 
“3. The sales method of the priority of goods with the exclusion of ad- 
vanced sales. 

“The sales method of summer albacore as employed by the cooperative sales 
company includes two agreements : 

“1. A minimum price. 
“2. A priority of goods. 

“The problem now is how to change this agreement on the sales method. It is 
believed that the sales method will be changed in December which is receiving 
attention now.” 

9. October 16, 1956, Nikkan Tsushin Suisan: 

“The All Japan Frozen Food Export Association held a board of directors meet- 
ing on the 15th of October at the Grand Hotel with the chief director, Mr. Nakabe 
reporting on the sales negotiations with CRPA and others. The directors agreed 
with Mr. Nakabe’s negotiations. 

“The directors also agreed to reelect the present albacore countermeasure com- 
mittee as composed by seven companies, and to examine the concrete plan of 
cutting down the entrusted price by the countermeasure committee. They left 
the election of the countermeasure committeemen in the hands of the chief and 
vice chief director.” 
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Aside from the matters discussed in these fisheries quotas from the Japanese 
press, there is the following information : 

1. The loss to Japanese frozen-tuna exporters under the contemplated sales 
is likely to be closer to a million and a half dollars than to $833,000. This will 
cause great financial distress amongst the exporters who are banded together in 
the sales cooperative known as the Japanese Frozen Tuna Exporters Association. 
This association was formed at the suggestion of or in reaction to some such sug: 
gestion from the official agencies of the Japanese Government involved in these 
matters, to wit: The Ministry of International Trade and Industry, the Foreign 
Office, and the Japanese Fishery Agency of the Ministry of Agriculture and Fores- 
try. Therefore, although Okai of the Japanese Fisheries Agency at first reacted 
strongly against bailing out these operators with Government funds, we think 
it quite likely that because of the depth of reaction there will be from these 
losses in the Japanese frozen-tuna industry that some more representation will 
be made and that the several agencies of the Government will likely devise some 
way in which a portion of this loss can be borne by the Japanese treasury. In 
that event, we shall expect your department to employ such countervailing duties 
as may be appropriate. 

2. You will remember that in a former letter we referred to the purchase 
by the Columbia River Packers Association of 5,000 tons of frozen albacore in 
June at $350 or $355 per ton f. o. b. plus the agreement by the Japanese Frozen 
Tuna Exporters Association not to seJl frozen albacore to anyone else in the 
United States for 90 days thereafter as having been one of the sources of this 
difficulty. This albacore cost Columbia River Packers Association about $415 
per ton when laid on the cannery floor in Astoria. This turned out to be above 
the price for albacore from domestic producers. We are now informed that as 
a part of the deal recently concluded by the Columbia River Packers Associa- 
tion for the purchase of several thousand tons of albacore at a price of $270 
a ton f. o. b., that firm obtained a rebate of $29.37 per ton on the 5,000 tons which 
it had purchased on or about June 24. Our present information is that the $350 
or $355 per ton f. o. b. price on the original 5,000 tons amounts to just about the 
cost which the Frozen Tuna Exporters Association then had in that fish. Ac- 
cordingly. this rebate means that the whole original 5,000-ton load was dumped in 
this country at approximately $30 per ton below the cost of production. 

3. We keep records here of the ex-vessel price received by vessels in Japan at 
the principal ports on a day-to-day basis. These records show the price for 
which albacore was purchased in Japan during the course of this year. Accord- 
ingly, we are able to document our statement that the above lots of fish have 
been sold by the Japanese at prices less than the cost of production. These 
prices are published in Japan as the public record of the daily activity of the 
public auctions under which albacore are bought in Japan. Your agents are 
welcome to examine the translations which we have available in our office here 
or can consult the original source. We get most of our information from the 
following daily newspaper Nikkon Suisan Keizai Shinbun, published in Tokyo. 

Thanking you for your continuous interest, I remain, 

Sincerely yours, 
AMERICAN TUNABOAT ASSOCIATION, 
Epwarp P. Srrva, President. 


APPENDIX 5 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Calif., November 6, 1956. 
Mr. Epwarp P. SIva, 
President, American Tunaboat Association, 
San Diego, Calif. 

Dear Mp. Sirtva: The receipt is acknowledged of your letter of October 29, 1956, 
in which you furnish quotations from the Japanese fisheries press relating to 
the frozen-albacore situation, and in which you present certain additional com- 
ments relating to the financial position of the Japanese Frozen Tuna Exporters 
Association. You also state that you are informed that a rebate was given with 


respect to one of the transactions mentioned in your previous letters on this sub- 
ject. 
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The Bureau of Customs is keeping in close contact with the situation, and all 
the information you have furnished will be given full consideration in our study 
of this case. 

Very truly yours, 
Davip W. KENDALL, 
Assistant Secretary of the Treasury. 


APPENDIX 6 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Calif., November 6, 1956. 
Hon. Davip W. KENDALL, 
Assistant Secretary of the Treasury, Department of the Treasury, 
Washington, D.C. 

DEAR MR. KENDALI.: Reference is made to our letter of October 17 to Secretary 
Humphrey and our letter of October 29 to you relative to the purported dumping 
of frozen albacore on this market from Japan, 

In view of the fact that frozen tuna from Japan is sold in this market through a 
cartel that has quasi-support or at least the good wishes of the Japanese Govern- 
ment and that it becomes apparent that the cartel, or the members thereof, will 
lose a substantial amount of money in its dealings in frozen albacore this year, 
we have assumed that, in spite of Mr. Okai’s protestations to the contrary (pro- 
viously reported to you), the Japanese Government would come to the financial 
relief of the cartel or its members in a direct or indirect way, but until recently 
we did not know how this might be done. 

We have now heard through trade sources that such a scheme has been devised 
and is now in operation. The scheme as it reaches us is as follows: 

The cartel will act as the clearing office between its members and the Govern- 
ment. Any member of the cartel who has exported frozen albacore to the United 
States this year may execute documents demonstrating the volume of his business 
and the loss involved. The cartel will certify this statement to the Government. 
Upon such certification the Government will pay to the member $60 per ton in out- 
right grant to cover that much of his loss and, additionally, will guarantee the 
interest free loan from a commercial bank to the member in the amount of $40 
per ton on the amount of business he had done. 

We wish to emphasize that this comes to us as a rumor through trade sources 
and that, although these sources have proven to be reliable in the past, we cannot 
vouch for the authenticity of this information or the details of the scheme. 

We do hope, however, that the United States Government will make such in- 
vestigation as is necessary to determine the authenticity of the information, or 
to learn in what other manner the Japanese Government may be subsidizing these 
losses, and that your Department will assess such countervailing duties as may 
be appropriate. 

With much appreciation for the expeditious manner in which you are handling 
this matter, I remain, 

Sincerely yours, 
AMERICAN TUNABOAT ASSOCIATION, 
Epwakrp P, Strva, President. 


APPENDIX 7 
NOVEMBER 13, 1956. 
Mr. EpwArp P. SItva, 
President, American Tunaboat Association, San Diego, Calif. 


Dear Mr. Srrva: Mr. Kendall has asked me to thank you for your letter of 
November 6 containing additional information with regard to exports from 
Japan of frozen albacore. 

You may be sure that this information will be given most careful consideration. 

Very truly yours, 
Rosert D. HARTSHORNE, Jr., 
Assistant to the Assistant Secretary. 
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APPENDIx & 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Calif., November 15, 1956. 
Hon. Davin W. KENDALL, 
Assistant Secretary, Department of the Treasury, 
Washington, D.C. 

My Dear Mr. KENDALL: In the course of your present investigation of frozen 
albacore dumping in the United States the question will arise as to what was 
the fair market value of the commodity in Japan. The following information is 
designed to aid you in that determination. 

Albacore landed in Japan come from two major sources. That caught in the 
Northern Hemisphere is all taken by smal! vessels fishing independently out of 
Japanese ports. This albacore is all sold at auction in the individual port of 
landing upon arrival. This is done according to Japanese law as well as custom. 
This is the primary source of albacore in Japan and until the last 3 or 4 years 
was the only source. 

In the last 3 or 4 years growing quantities of albacore have been landed in 
Japan from the Southern Hemisphere. This is landed in Japan by mother ships 
that have had squadrons of smaller vessels fishing for them in the southern 
waters. This product is not necessarily solid at public auction in the Japanese 
port of landing. Title to the fish rests in the company owning the mother ship. 
That company may sell directly to an exporter or freezer, or may freeze and 
export the product itself. 

The company landing the bulk of this Southern Hemisphere mother-ship al- 
bacore is Taiyo Gyogo whose president is Mr. Kenkichi Nakabe. This company 
owns a considerable fleet of catcher boats itself, operates more mother-ship ca- 
pacity in the Southern Hemisphere than any other, operates freezing plants in 
Japan, is a major exporter of frozen tuna to the United States, and maintains 
sales relations independently in this country. It has a quite fully integrated 
operation. 

Southern Hemisphere mother ship is easily distinguished from the Northern 
Hemisphere small-boat albacore because it is so much larger in size. For this 
reason it packs out more cases per ton, although its color and texture is not as fine 
as in the smaller fish, nor is its quality because of the long time it is in storage. 
Because of the increased yield it is often specifically ordered by off-brand canners 
who are not primarily interested in quality. 

Both sorts of albacore are included in the transactions we have formerly noti- 
fied to you. In the Nikkan Tsushin Suisan of October 20 occurs this article 
which we believe is substantially accurate: 

“The Frozen Food Export Association held an operational committee meeting 
on the 19th of October to discuss the 2 conditions offered by CRPA as the sales 
conditions for the purchase of 4,000 tons of albacore. 

“1. Shipment for the time being to be limited to 3,000 tons out of which 
1,000 tons must be mother-ship tuna. 

“2 The remaining 1,000 tons must be mother-ship tuna shipped between 
December and January. 

“The association approved the conditions but traders are doubtful on the folow- 
ing points which will have an effect on the operations of the Cooperative Sales 
Co. in the future. The doubtful points are: 

“1. Since sales negotiations were left entirely in the hands of Mr. Nakabe, 
business was conducted solely for the benefit of his company (Taiyo Gyogo is 
the only company that has mother-ship tuna, and Mr. Nakabe is president 
of that company). 

“2 The contracted goods outside of the goods intrusted to the Cooperative 
Sales organization (mother-ship tuna). 

“2. Taiyo Gyogo received a 2,000-ton assignment which covered its present 
limit.” 

Again on October 24 appeared this article in Nikkan Tsushin Suisan : 

“As was reported, CRPA contracted for 4,000 tons on 3 conditions in buying 
frozen tuna from Japan. Two of the three conditions were: 

“1. 1,000 tons out of the present 3,000 tons to be shipped should be Taiyo 
Fisheries mother-ship albacore. 

“2. CRPA will purchase another 1,000 tons of mother-ship albacore at the 
end of the year. 

“As a result, many traders felt that the contract was profitable for Taiyo 
Fisheries only. In answer to the accusations Taiyo explained that: 
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“1. The 2 conditions were utterly necessary to sell 2,000 tons of North 
Pacific tuna to CRPA which had not intended to purchase any North Pacific 
albacore. 

“2. Mother-ship albacore is much better than North Pacific albacore in 
quality and yield, but Taiyo sold mother-ship albacore at the same price 
us North Pacific albacore. Conditions were, therefore, not profitable to Taiyo 
since it could not sell its North Pacific albacore. 

“3. The 1,000 tons which is to be shipped at the end of the year is so- 
called reserve sales so that Taiyo will not be able to contract sales before 
the trusted goods of the Cooperative Sales Co. are sold out.” 

As we have previously informed you, the 1,000 tons of mothership albacore 
referred to above is fish bought by Columbia River Packer’s Association for the 
account of British Columbia Packers, a Canadian concern. Our understanding 
is that it will be shipped directly to Vancouver, British Columbia, and will not 
pass through United States customs. Accordingly we are dealing in this dump- 
ing investigation primarily, if not entirely, with that albacore which was caught in 
the North Pacific by independent vessels and sold by them through public¢ auction 
in Japan. 

Persons bidding for albacore in the public auctions in Japanese ports fall into 
three primary groups: (1) Those buying for the account of freezers or exporters 
of frozen albacore, (2) those buying for the account of canners in Japan, and 
(3) those buying for the account of persons selling directly in Japan either fresh 
or in the form of namari bushi (half dried smoked sticks). There is, of course, 
selling among these three groups after the original purchase if there has been 
injudicious original purchasing. It is net unusual for Japanese canners to buy 
and can albacore held by freezers or exporters if the latter cannot market ad- 
vantageously the quantities they have bought and placed in storage. If the 
freezers, exporters and canners have more albacore bought than they can dispose 
of advantageously through their channels then they sell their surpluses to the 
wholesale market in Japan for fresh or namari bushi consumption. In 1952 
when the record catch of albacore occurred in Japan upwards of 25 percent of 
the catch was sold in Japan as namari bushi. 

According to the official figures of the Japanese Fishery Agency of the Ministry 
of Agriculture and Forestry the catch of albacore for the past few years has been: 


Tons Tons 
1950 9% 57, 150 
i eenntscotanditiaeliin nts stantial 28, 069 DD : 44, 300 
1952. 65, 756 
I a RT SS 56, 000 


1 Estimated. 


We presume these figures to be in metric tons, although this is not stated. 
The total for 1956 is not complete and the figures 46,000 to 50,000 is the best 
presently available trade estimate. 

The export of frozen albacore from Japan in recent years has been, according 
to the Ministry of International Trade and Industry : 


Tone Tons 

13, 663 | 1953 25, 611 
16, 313 | 1954 33, 061 
22, 181 | 1955 33, 118 


The figures for 1950 includes some yellowfish tuna and broadtail swordfish, 
which were not kept separate in Japanese Government statistics prior to 1951. 
Figures for 1956 are not yet available. Most of this albacore was exported to 
the United States for canning here. In 1952, 2,868 tons of it was exported else- 
where: in 1953, 1.170 tons; in 1954, 1,264 tons; and in 1955, 1,534 tons. Most of 
this albacore that was exported elsewhere in the frozen form went to Canada. 

According to the Japanese Canned Tuna Packers’ Association, as given in the 
Suisan Tsushin, supplement No. 4 of August-September 1956, the export of 
albacore in the canned form from Japan in recent years has been: 


1950 : 612,509 cases or 12,250 tons 1953 : 920,078 cases or 18,400 tons 
1951 : 321,813 cases or 6,480 tons 1954 : 766,593 cases or 15,550 tons 
1952 : 759,123 cases or 15,180 tons 1955 : 1,062,597 cases or 20,145 tons 

In these figures we have supplied the tonnages by dividing the case figures by 
50. Fifty cases per ton yield for North Pacific albacore is a reasonably good 
average. We do not have readily available the percentage of the white meat 
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(albacore) canned tuna exported to other countries than the United States for 
recent years, although this has been growing in a substantial manner. 
For all canned tuna exported by Japan the percentage going to other countries 
than the United States in recent vears has been: 
Percent Percent 
8 | 19553 
5 9 | 


Full 1956 figures are not yet available but for the first 6 months of this year 
21.8 percent of the tuna exported from Japan went to other countries (over 20) in 
the world other than the United States. Trade expectation is that this proportion 
will increase during the last 6 months to the extent that the total year’s figure will 
show something over 25 percent, and perhaps as much as 30 percent went to other 
countries. Most of this growth in sales of canned tuna to other countries in the 
past 34% years has been white-meat tuna, which is albacore. 

If these three sets of figures are put together (albacore landings, albacore ex- 
ported in the frozen and albacore exported in the canned form) there is this result: 


In 1950 there was a surplus of 11,710 tons. 
In 1951 there was a surplus of 5,326 tons. 
In 1952 there was a surplus of 27,395 tons. 
In 1953 there was a surplus of 11,989 tons. 
In 1954 there was a surplus of 8,537 tons. 


In 1955 there was exported 8,963 tons of albacore more than was caught. These 
figures include two factors: Japanese domestic consumption, and inventory held 
in Japan at year end. 

With respect to inventory we are able to break this down somewhat further. 
The Japanese Canned Tuna Packers’ Association figures cited above contain an- 
other column which is entitled “Balance” and which is composed of year-end 
inventory plus the year’s domestic Japanese consumption of canned tuna. For 
recent years this has been as follows for white meat (albacore) tuna (again the 
tonnages are our interpolations based on a yield of 50 cases per ton). 


1950 : 73,985 cases or 1,480 tons 1953 : 105,846 cases or 2,120 tons 
1951 : 90,945 cases or 1,820 tons 1954 : 831,637 cases or 16,630 tons 
1952 : 339,062 cases or 6,720 tons 1955 : (— ) 222,048 cases (—) 4,440 tons 


Thus we have this situation: In 1950, 10,230 more tons of albacore was caught 
than was exported frozen, exported canned, or was in canned inventory or had 
been eaten in the canned form domestically in Japan. This obviously was either 
eaten in Japan other than in the canned form or was in frozen warehouses at 
year-end. In 1951, this figure was 3,506 tons. In 1952, it was 20,675 tons. In 
1953, it was 9,869 tons. But in 1954, 8,091 tons more showed up in the canned 
inventory or eaten in Japan in the canned-form column than was caught. In 
1955, 8,963 tons of albacore were exported in the frozen and canned form from 
Japan more than were caught and this included 4,443 tons more in the canned 
form than was in inventory in the canned form at year’s end 1954 plus what 
was canned in 1955. Accordingly, if the canned inventory and frozen inventory 
at year’s end were both zero, this would mean that 4,520 tons of the 1953 surplus 
had been finally exported from Japan in 1955. 

All of this means that 39,760 tons of albacore which had been landed in Japan 
from 1950 through 1955 had not been exported from Japan in the frozen form 
or in the canned form and was not in Japan in canned inventory. It either had 
been eaten in Japan or was in frozen warehouse in inventory. I am unable to 
tell you with exactness what the frozen inventory was at year’s end 1955, but it 
was not more than 3,000 tons. Therefore about 36,000 tons of albacore had been 
eaten in Japan (aside from in the canned form) in the 6 years 1950 through 
1955, or about 1214 percent of all of the albacore landed in Japan. 
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The purpose of this detailed analysis of catch of albacore in Japan and where 
it has gone is to indicate to you that the auction market price at the port of 
landing in Japan is a fair market value for that fish. It represents the free inter- 
play of several important markets and their evaluation as to what that raw fish 
is worth on their particular markets. We wish to point out clearly that this 
total market is not dependent upon ultimate sale in the United States. His- 
torically as much as an eighth of the total albacore catch is eaten in Japan under 
an entirely different price structure and demand situation than in the United 
States. Of the albacore canned in Japan as much as a quarter is destined for 
sale in other countries than the United States. Even the frozen-albacore market 
is not solely restricted to the United States. Accordingly, we believe that it is 
fair to say that the auction price for albacore in the landing ports of Japan 
represents a fair market value on the world market at the time it is paid. 

As we have informed you in a former letter, the public auction prices in the 
principal landing ports in Japan are published daily in the Japanese press. They 
are published in the form of individual vessel landings together with the high 
price and the low price paid for individual lots of fish sold from that load. 
For instance, on January 21, 1956, the vessel Maru unloaded 22 tons at Tokyo 
and the highest price it got for any part of its load was $262 per ton, and the 
lowest it got for any part of its load was $248 per ton. The reason for this spread 
in price is that the individual vessel load is graded by the auction dock per- 
sonnel into several different lots based on size and quality, and each lot is 
auctioned off individually. As a consequence the price at any day in any port 
are variable within a load, and as between loads, and as between the prices in 
different ports on the same day. They are composed of the prices which 25 or 
30 individual bidders in each port think each lot of fish in each load was worth 
on that day on the market he was buying for—whether that is frozen for export 
to the United States or Canada, whether that is canned for consumption in 
Japan, the United States, or any one of twenty-odd other countries, or whether 
it is for consumption fresh or as namari bushi in Tokyo, Osaka, or other centers 
of population in Japan where wholesale markets for these commodities exist. 

As we have told you these prices are available to you either in the original 
Japanese through the Embassy, or we have them here in translated form which 
you are welcome to use. For our own purposes, however, we group these together 
in weighted averages so that we can follow price trends more adequately. Since 
this treatment compresses a large volume of data into comprehensible scope 
it may be of value to you also and is put down here for that purpose. The group- 
ing and weighting is done as follows: 

Our data show that on January 21 a vessel sold 22 tons of albacore in the auc- 
tion and received a high of $262 per ton for its best fish and $248 per ton for its 
worst fish. We multiply the $262 by 22 and put it in a column called Highs. We 
multiply the $248 by 22 and put it another column Lows. In the weekly report 
period of January 18 through 24 there were 21 such loads of albacore sold in 
the principal ports of Tokyo, Shimizu, Yaizu, Nakaminato, Kesennuma, and 
Misaki. The highest high of the week was $301 per ton, and the lowest low of 
the week was $201 per ton. These 21 loads amounted to 554.4 tons. This was not 
all the albacore landed in Japan that week but it was considerably more than 
two-thirds, because these are the principal ports. We then add up or column of 
“highs” and divide by 554.4. This gives us the average weekly high. We do 
the same thing for the column of “lows” which gives us the average weekly low. 
We then take the simple arithmetic average of the weekly average high and 
average low to get an approximation of the weekly average ex-vessel price for 
albacore in Japan. We realize that this is a rather crude analysis but it is the 
best we can do with the data in the form they reach us—and so far as we know 
they are not available in any other verifiable form either in Japan or the United 
States. 
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Working in this manner we set the following tabulation for 1956: 


, 


Number Average Average Weekly 
Period of tons weekly weekly average 
involved high low 


Jan, 3-12 


$260. 4 $216.8 $258. 6 
Jan. 11-19- 262. 3 231.0 246.7 
Jan. 18-26 247.4 218.4 232. 7 
Jan. 25-Feb. 2 307. 3 277.2 292. 2 
Feb. 1-9 343. 8 286. 1 315.0 
Feb. 8-16 _- “ 351.6 316. 2 333.9 
Feb. 15-23 350. 3 308. 7 29 
Feb. 23—Mar. 1 355.7 292.9 324.3 
Feb. 29-Mar. 8 336, 2 249. 2 292. 7 
Mar, 7-15_- 161. 0 273.1 317.0 
Mar. 14 22_- 354.8 301.3 328. 0 
Mar. 21-29 336.3 292. 3 314.3 
Mar. 28 ‘Apr. 5 330. 5 246.5 288. 5 
Apr. 4-12 0 268.0 | 300. 0 
Apr. 11-19 327.7 227.0 277.4 
Apr. 25-May 3 323.1 309. 0 321.2 
May 3-10 7 3.7 


May 10-17 
May 16-24- 
May 23-31 _- ‘ 
Mav 30-June 7. 
June 6-14 
June 13-21 
June 20-28 
June 27-July 5 
July 4-12 

July 13-19 - 
July 18-26 - 
July 25-Aug. 2- 
Aug. 3 en 

Aug. 15-2 

Aug. 22 30. 
Aug. 29-Sept. 6 
Sept. 5-13._.....--.. o lin 
Sept. 13-20__........- paseo 6.2 
Sept. 19-27. be . ‘ 7 
Sept. 29- ithe <: ee oe ‘ J 8,2 243. 0 





Since these figures encompass landings of 40,856.8 tons of albacore and there 
were only about 47,000 tons of albacore landed totally during the period in Japan 
we have some confidence in drawing conclusions from the data. To say that 
two-thirds of the albacore bought in Japan this year was purchased at an ex-vessel 
cost in excess of $310 per ton is not far out of the way. ‘This is the base cost 
the frozen-tuna exporter has, but it is not all the cost. 

During June of 1955 we had reason to make a careful study of the cost a freezer 
of tuna had to bear between the ex-vessel price he paid at the auction dock and 
the point of reshipment in Japan on an outgoing freighter. The results of this 
study are: 

Cost per ton 
Allowance for unexportable fish (1 percent) —- Sh $1. 57 
Agent (buyer at the dock) (2 percent)_—__-_- A Uo eee. 14 


Auction dock charge (3 percent) ...-___--..-_.-_______- at MUS LeL ai, Se 
Teen ee eeees ogee jee ue ue ei ee eg 1.57 
Dn 00a nae sided da, Seed LAU cL Ge 10.50 
Gross profit to freezer____________--_- pa) Ses eS SU iE eS ae 
Drayage from dock to plant (varies in different ports) Loi lu. OF Oto) aa 
Drayage from plant to export dock____.-_.____._________-_-_._-_-_ wing Te 
Inspection at export dock___-_- bird hid a PS 3 a8 BS URTC UT i. a 
Profit (subject to rejects in the United St: ites) __ SE i sth tdle eal 2. ES 





Total cost per ton from ex-vessel price to freighter__..___._________ 43. 67 


During this period the actual working figures used by exporters as a rule of 
thumb for what they had to get as an f. 0. b. Tokyo price was the ex-vessel price 
plus $43 per ton for fish bought at Shimizu, plus $44 for fish bought at Yaizu, and 
$45 for fish bought at Misaki. The differences are accounted for by different dray- 
age cost at the different ports. 
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For our rule of the thumb cost (keeping in mind the repayment the exporter 
has to make for rejects upon receipt in the United States and the shrinkage and 
damage en route for which the exporter is liable) we have used $45 as the bare, 
irreducible cost that the exporter has to have above his ex-vessel purchase price 
to break even at the f. 0. b. level. In additional confirmation of these conclusions, 
we note that in mid-June this year Mr. Nakabe contracted the sale of 5,000 tons 
of albacore at $355 per ton f. 0. b. to Columbia River Packer’s Association, and 
the Japanese press carried statements at the time that this was a bare cost price 
which could not be beaten and was only offered because of unusually high land- 
ings. 

We note also that in October the Japanese say that sale of these fish at $270 
per ton will result in a loss of as much as $120 per ton to the exporter. Our 
calculations are that the loss will be closer to $110 per ton. This is composed of 
an average ex-vessel price of $310 per ton, exporter’s cost of $45 per ton, plus 
refrigerated storage at $8 per ton for 3 months, or $379 per ton cost as of October 
1. However, the Japanese estimate of loss (cost) maybe more accurate than 
ours because they have undoubtedly added in the interest cost (at 12 percent 
per year) on the money they have had tied up in inventory. 

It is our contention that the auction price at the ex-vessel level in the Japa- 
nese port of landing plus the exporter’s (producer’s) cost of getting the albacore 
processed and ready for shipment represents the fair value of the albacore uuder 
discussion within the terms of section 14.7, Customs Regulations, that this is 
the price Mr. Nakabe as representative of the sales agency (sec. 14.7.b.3) should 
have charged as an f. o. b. Tokyo price, that this fair value is now between $379 
and $390 per ton for the albacore price and that Mr. Nakabe on behalf of the 
Sales Agency has, in fact, contracted for the sale of this albacore in the United 
States at $270 per ton f. 0. b. Tokyo. Accordingly, we contend that all shipments 
made under such terms of sale are within the purview of the Antidumping Act 
of 1921, as amended, and should be subjected to such penalties as are provided 
therein. 

Furthermore, we wish to call to your attention that the conference rate on such 
shipments until recently has been $55 per ton, which represents a reduction from 
the regular rate of $61 per ton. The terms of the sales we have reported to you 
are $270 per ton f. o. b. Tokyo and $315 per ton dockside west coast port, which 
represented an insurance and freight cost of $45 per ton, or $10 per ton below the 
reduced conference rate obtaining at the time of sale. Shipments were to be 
made in mother ships of three fishing companies, including Taiyo. This would 
have meant that the sales agency or the sellers were preparing to absorb an addi- 
tional $10 per ton loss. 

However, under this pressure the conference, after repeated conferences, gave 
in and reduced the rate to $45 per ton. In its issue of October 21, Nippon Suisan 
Keizai Shinbun reports: 

“The freight union held a fisheries department assembly on the 19th of Octo- 
ber and decided to reduce the freight of frozen tuna from the present $55 per ton 
to $45 per ton by the end of November as requested by the All Japan Frozen Food 
Export Association. As a result it becomes unnecessary to use the ships of the 
association (freezing ships of three mother ship companies) for exports to the 
United States. It is expected that the 3,000 tons contracted with CRPA will be 
shipped in the union’s ships in the near future.” 

However since the date of that dispatch and agreement the sales agency, which 
maintains offices in Los Angeles, has been offering this albacore to southern Cali- 
fornia canners at $270 f. o. b. plus insurance and freight at $32 per ton, which 
would bring the delivered price to $302 per ton. We would expect that this repre- 
sents a move we have discovered before in such cases. The Japanese Government 
informally suggest to the trade the floor price it should offer goods for f. o. b. 
Tokyo. If the trade cannot move the merchandise at that level it does so by main- 
taining the suggested f. 0. b. price officially and publicly, but cuts to the real price 
it cun get by rebates on rejects, absorbtion of freight rates, etc. 

ln order to counteract these various devices and subterfuges we request that 
you use, in the computation of penalties, the delivered price in the United States 
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and allow no more than 5 percent for rejects. We suggest that the following 
prices are the proper ones to use for such calculations: 


Ex-vessel price of fish 

Cost of exporter to point of shipping 

Freight and insurance 

$8 per ton storage for July, August, September, and October 

Fair value price at dockside, United States_...ci.i........-.--__ ee 


With much appreciation for your prompt attention to this matter, we remain, 
Sincerely yours, 
AMERICAN TUNABOAT ASSOCIATION, 
EDWARD P, Stitva, President. 


APPENDIX 9 
NOVEMBER 27, 1956. 
Mr. Epwarp P. SItva, 
President, American Tunaboat Association, San Diego, Calif. 
DraR Mr. Strva: Thank you for your letter of November 15, 1956, in regard 
to prices of Japanese tuna. This will be carefully studied by us. 
Sincerely yours, 
Davip W. KENDALL, 
Assistant Secretary of the Treasury. 


APPENDIX 10 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Calif., December 7, 1956. 
Hoa. Davin W. KENDALL, 
Assistant Secretary of the Treasury, 
Department of the Treasury, Washington, D.C. 


Dear Mr. KENDALL: This will continue the series of letters dealing with the 
dumping of albacore initiated with our letter to Secretary Humphrey of October 
17, and continuing through our letter of November 15 to you. 

There recently appeared in a Japanese trade publication the following item: 

“For the 3,000 tons of albacore sold to CRPA, Taiyo’s 1,000 tons of mother- 
ship tuna and 1,175 tons of other have been shipped, and a request has been 
made by CRPA to hold the remainder until December. As a result of talks, the 
exporter’s association is reported to have succeeded in getting CRPA’s agree- 
ment to ship 825 tons, the remainder, by the end of November to complete the 
shipment as originally expected. 

“The allocation of the shipment has been decided as follows: . 

Tons 


Nozaki Sangyo 
Nippon Reizo 
Daiichi Bussan 
Tokyo Shokuhin 
Tayoi Koeki 
Kanematsu 
Tobu Bussan 
Marubeni 
Mitsubishi Shoji 


We have also been informed that the motorship Saipan Maru has arrived in 
Astoria with a cargo of about 1,100 tons of Japanese albacore which it has been 
discharging this week. We do not know whether this is mother ship or summer 
albacore. We suspect that it is all or substantially all mother ship albacore, 
in which event it would not come within the purview of the complaint we filed 
with you on October 17. Your investigators can determine with little difficulty 
what part of the load is mother-ship albacore and what part is summer albacore. 
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One method of differentiating the two is the greater size of the mother-ship 
albacore. But any competent, trained fish inspector can differentiate the two 
for you. The State of California Bureau of Cannery Inspection has such in- 
spectors and so do we in the event there is any question in Oregon. 


MOTHER-SHIP ALBACORE CLAIM 


Heretofore we have not complained that the Japanese were selling mother- 
ship albacore in the United States at below their cost of production, or asked 
you to investigate the matter. We do so now. 

The reason why we have not done so formerly is because our knowledge of 
the cost per ton of albacore production in Japan is too skimpy for us to found 
a solid case upon the basis of our own available knowledge. 

We suspect, particularly with Taiyo Gyogo, that they have been operating 
their tuna mother ships at an overall loss this year and that they are selling 
the albacore part of those landings in the United States at well below the 
average cost per ton that those motherships had for the tuna they landed, 
when the cost of handling the albacore in Japan and the cost of getting that 
albacore from Japan to Astoria is added in. 

There have been consistent rumblings in the Japanese fisheries press for a 
year or more that tuna mother-ship operations were loss operations. There 
was strong rumors of this method being given up entirely due to its unprofitable- 
ness as compared with large independent boats. Then the Japanese-Russian 
fisheries negotiations this spring gave this method a new lease on life by making 
it necessary for the mother ships to engage in the northern salmon fishery to 
extend their fishing time into tuna in order to operate profitably for the year. 
We suspect that the tuna operation of these vessels is a loss operation designed 
to average out from the profitable salmon fisheries. 

While this represents the general situation, the specific situation with respect 
to Taiyo’s mother-ship albacore is worse. It was reported that Taiyo’s 12th 
tuna expedition this summer (in the Fiji area) with the Tenyo Maru extended 
its stay a month later than was intended, because of slow fishing, and still re- 
turned with a short load. The trip was reported to be unsatisfactory. It re- 
turned in late August and some of its fish is in the Saipan Maru load now in 
Astoria. Then Taiyo’s 13th tuna expedition led by the Tenyo Maru which 
began operation in mid-August in the Fiji are with 50 catcher boats found the 
fishing fair at first but as of October 18 it was bad and a number of catcher 
boats as a result are reported to have left the expedition and returned to Japan. 
This sounds, also like a loss operation and its load is reported to be half albacore. 

On October 10 the following article appeared in the Nihon Suisan Shimbun: 

“As previously reported, the fisheries agency discussed the problem of the man- 
agement at a tuna production department conference. At this meeting many 
committeemen were of the opinion to abolish the tuna mothership operations 
which is basically different from the salmon and cod mother-ship system which 
is used in northern waters. After the last war independent boatowners joined 
with large companies in mother-ship operations because of the lack of capital and 
the losses sustained by independent operations. By joining, independent owners 
were assured of receiving $4,167 before operations. The opinion is to abolish 
this type of system because the companies that adopted this system cannot make 
ends meet.” 

The reason we have not raised this question heretofore with respect to mother- 
ship albacore is that we do not have the resources or ability to investigate the 
cost per ton of producing albacore by that system, However, you do have and 
we would appreciate having you do so. 


SUMMER ALBACORE CLAIM 


Because we had not heard from you as to how your studies were proceeding we 
asked Congressman Wilson to inquire. He reported that you were using $315 
f. o. b. Astoria as the cost of production of the exporter as the basis for your 
inquiries as to whether Japanese were selling albacore in the United States below 
their cost of production. 

We cannot understand how such a figure could have arisen. This is the dock- 
Side delivered price that Columbia River Packing Corp. paid for fish, not the cost 
of production by the exporter, which we estimate to be $432 as of mid-November. 
This $315 f. o. b. Astoria price is the source of our complaint, not the level at 
which we expect sales to go below. 
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In anticipation of a request by the Secretary to the Tariff Commission to inves- 
tigate injury we have addressed the attached preliminary letter to Dr. Brossard, 
Sincerely yours, 
AMERICAN TUNABOAT ASSOCIATION, 
Epwarp P. Sirva, President. 


APPENDIX 11 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Catirornia, December 13, 1956. 
Mr. Epwakrp P. Sitva, 
President, American Tunaboat Association, San Diego, Calif. 

Deak Mr. Suva: In Mr. Kendall’s absence I am answering your letter of De- 
cember 7 relative to Japanese shipments of albacore. The information therein 
contained will be carefully studied by us. 

Although you had not complained that mothership albacore was being sold at 
less than fair value within the meaning of the Antidumping Act we nevertheless 
withheld appraisement of the Astoria shipment to which you refer, and we are 
presently investigating the question whether this shipment comes within the 
purview of the Antidumping Act. 

With reference to the last page of your letter, dealing with summer albacore, 
there has been a misunderstanding. We have been in touch with Mr. Terrar of 
Congressman Wilson’s office and he advises us he has in turn been in touch with 
you, and that the misunderstanding has been cleared up. 

We have perfectly well understood your explicit complaint that summer alba- 
core sold at $315 a ton is sold below cost of production, and we are investigating 
shipments made at this price. Appraisement has been withheld on the recently 
arrived shipments which came in at this price. Enclosed is a copy of a press 
release relative to withholding of appraisement. 

We trust the above statement will make it quite clear that we have not—as 
you apparently believed we had—decided that $315 represents cost of production, 
The fact is that we have not yet reached a decision as to what figure should be 
used for cost of production; the question is under study, and in that study we 
are carefully considering the data supplied by you. Please let Mr. Kendall (who 
will be back in Washington the end of this week) know if you have any further 
questions in regard to this matter. 

Sincerely yours, 
JAMES PoMEROY HENDRICK, 
Assistant to the Secretary. 


APPENDIX 12 
TREASURY DEPARTMENT, 
Washington, December 21, 1956. 
Mr. Epwarp P. Siva, 
President, American Tunaboat Association, 
San Diego, Calif. 

Dear Mr. Stitva: Further reference is made to your letters of October 17 and 
October 18, 1956, addressed to the Secretary of the Treasury, and the subsequent 
correspondence, concerning the possibility that frozen albacore from Japan is 
being sold to the United States at dumping prices. 

Information available to the Bureau of Customs indicated that sales of frozen 
albacore by Japan during the period under consideration either for home con- 
sumption or for exportation otherwise than to the United States were minimal 
as compared with sales to the United States. Accordingly, for the purpose of 
determining as to whether sales to the United States were at less than fair value 
under the Antidumping Act and Oustoms Regulation 14.7 issued pursuant 
thereto, the price to the United States was compared with the cost of production 
of frozen albacore as defined in the Antidumping Act. 

Under the cost of production provision of the Antidumping Act, the cost of 
materials and fabrication must be determined as of the time preceding the date 
of shipment of the particular merchandise under consideration which would 
ordinarily permit the manufacture or production of the particular merchandise 
under consideration in the usual course of business. The Bureau of Customs is 
informed that the normal period involved in processing fresh albacore into frozen 
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a 


albacore is 4 to5 days. Therefore, the computation of the cost of materials and 
fabrication is based on the price of fresh albacore for a period of 1 week ending 
4 to 5 days prior to the date of shipment of the particular shipment under con- 
sideration. Information furnished to the Bureau, which was verified by our 
Treasury representative at Tokyo, indicates that the following fresh albacore 
prices, based on the weighted average of total value of sales and total quantity 


sold, during each of the weeks noted below, were in effect in the principal markets 
of Japan shown below: 


me " 
Tokyo Misaki 


| 
eats 
| 


Yaizu | Shimizu 





Nov. 17 to Nov. 23, 1956: 
Yen per kan... cm ddbbbbia Saati 273 268 309 
Dollar per ton... ; - 183. 46 180. 10 207. 65 
Nov. 24 to Nov. 30, 1956: 
Yen per kan.. . \ a 268 260 302 
Dollar per ton_-- : ; os 29 180. 10 174. 72 202. 94 


Week: 


Information as to general expenses indicates that the total general expenses 
of the freezer operators, which includes a normal storage period of 15 days, 
usually do not equal the 10 percent minimum specified in the Antidumping Act, 
therefore, in our computation we have added a full 10 percent to cover general 
expenses. 

If the price of which frozen albacore is sold to the United States, after deduc- 
tion of ocean freight and shipping expenses is greater by at least 8 percent thar 
the total cost of materials, fabrication, an‘ general expenses, the minimum addi- 
tion for profit specified in the Antidumping Act is met. Therefore an 8 percent 
addition for profit is made in our calculations. 

Based on the above considerations, a typical computation of cost of production 


starting from the highest fresh fish price in effect during the periods noted above, 
is shown below : 


Cost of fresh fish 
(1) Freezing cost per ton 
Allowance for unexportable fish, 0.2 percent 


(3) Tags and tagging 
(4) Profit, 8 percent of the sum of (1) and (2)-----.---.--.------~-.-_- 


Statutory cost of production 257. 80 


The purchase price computation, based on a C. and F. price of $315 per ton 
which has been typical for recent shipments, is as follows: 


Invoiced price per ton C. and F $315. 00 
Less: 
Ocean freight per ton 
Shipping expenses per ton 
50. 17 


Purchase price per ton 


Based on the foregoing information, and on the present indications that the 
market price of fresh albacore in Japan is not likely to rise substantially in the 
near future, it would appear that frozen albacore from Japan exported on or 
after November 27, 1956, and invoiced at the above price is not being sold at less 
than fair value. 

The question whether shipments exported prior to November 27, 1956, have 
been sold at less than fair value is receiving our continued attention, and we 
shall communicate further with you when we have reached preliminary conclu- 
sions in respect thereto. Appraisement of these shipments has, as you know, 
been withheld and it is still being withheld. 

The reason we are writing at once with reference to shipments exported and 
to be exported after November 27 is this: with a commodity such as frozen tuna 
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it is essential for the equitable administration of the Antidumping Act to let po- 
tential exporters know at the earliest possible moment what can and what cannot 
be considered a price which under all the circumstances will not be construed 
to indicate dumping. 

If our computations as above outlined are correct, then we are in a position 
to advise exporters at once. On the other hand if they are incorrect, the sooner 
we can find wherein the error lies, and what corrections should be made, and ad- 
vise all concerned, the more effectively have we performed our duty under the law, 

Your letters to us have indicated a clear comprehension of the Antidumping 
Act, and it is our hope that you will be willing to give us your comments on our 
calculations for shipments made after November 27, 1956, at the very earliest 
possible time, whether by telephone, telegram, or airmail letter. 

Sincerely yours, 
Davip W. KENDALL, 
Assistant Secretary of the Treasury. 


APPENDIX 13 
San Dreco, CALIF., 
December 29, 1956. 
Davip W. KENDALL, 
Assistant Secretary of the Treasury, Department of the Treasury, 
Washington, D.C.: 

Analysis your letter December 21 re albacore dumping demonstrates necessity 
our reworking our data on basis summer, Southern Hemisphere and winter 
albacore economics for your further assistance. Dealing with three albacore 
commodities sufficiently complicated we wish to have counsel check analysis be- 
fore mailing. Expect to complete this January 2 and to have analysis in mail 
to you on 3d or 4th. For example, our analysis does not support use $207.65 
as fresh fish cost in this case. Accordingly request withholding appraisal al- 
bacore shipments pending your evaluation of our forthcoming analysis. 

AMERICAN TUNABOAT ASSOCIATION, 
Epwarp P. SILVA. 


San Dreco, CALir., 
January 2, 1957. 
Davin W. KENDALL, 
Assistant Secretary of the Treasury, 
Department of the Treasury, Washington, D.C.: 
Promised analysis albacore price in mail to you special delivery. 
AMERICAN TUNABOAT ASSOCIATION, 
EpwArp P. SILVA. 


APPENDIX 15 
JANUARY 3, 1957. 
Mr. Epwarp P. Siva, 
President, American Tunaboat Association, 
San Diego, Calif. 

Dear Mp. Sttva: Thank you for your telegrams of December 26 and 29 in regard 
to the Japanese albacore dumping case. We are continuing to withhold ap- 
praisement and we look forward to receiving information and analysis from you 
within the next few days. 

Sincerely yours, 
Davin W. KENDALL, 
Assistant Secretary of the Treasury. 
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APPENDIX 16 
JANUARY 2, 1957. 
Hon. Davip W. KENDALL, 
Assistant Secretary of the Treasury, 
Department of the Treasury, Washington, D. C. 

My Dear Mr. Kenpaty: Your letter of December 21 referring to the albacore 
dumping complaint which we originated has been received with real apprecia- 
tion. We replied by interim wires on its receipt December 26 and again after 
further study on December 29. In both instances we promised you a reexamina- 
tion, in the light of your letter, of the pertinent data available to us and requested 
you to continue to withhold appraisal of albacore shipments until you had an 
opportunity to evaluate the new data and our updated analysis of the problem. 
That analysis follows. 

We agree with you that a fair implementation of the Antidumping Act is the 
objective in this case and that the sooner you can inform the trade as to what 
can and what cannot be considered a price which under all circumstances will 
not be construed to indicate dumping, the sooner commercial transactions in this 
commodity can be normalized. 

It is the purpose of this analysis to separate into its several components this 
problem which has assumed in its development a high degree of complexity deriv- 
ing from the facts that the albacore trade in itself is complex, that it is an in- 
tegral part of the even more complex general trade in tuna and affects all the 
parts of that, and that the customs laws in themselves are not simple. 


ORIGIN OF ALBACORE IN JAPAN 


There are three quite different sources of origin of albacore in Japan. The 
albacore which come from these different origins are different commodities in 
that both buyer and seller can differentiate the origin by an inspection of the fish 
in the fresh or frozen state and different price structures attached to the three 
different commodities even when some are bought at the same place on the same 
day. You will remember that British Columbia Packing Co. (in references we 
have already cited to you) stipulated that their 1,000 tons of albacore should be 
mother-ship albacore. In references which will be cited below you will see the 
Japanese trade referring to winter albacore and paying different prices for it 
than for southern sea mother-ship albacore. Our original complaint was directed 
against summer albacore, the third commodity, and we did not realize originally 
that the workings of the customs law might confuse these three clearly different 
commodities. A brief description of these three commodities by origin follows: 


WINTER ALBACORE 


Winter albacore fishing starts in late November and first landings are ordi- 
narily in the first or second week in December. Landings reach normal level in 
late December and continue into March. Most of the production is caught by 
long-line gear and the fishing area is in the mid-North Pacific. Typically it starts 
in the mid-Pacific northwest of Midway Island and as the season progresses the 
area of fishing ordinarily shifts to the south and west following the Western 
Gyral and moves toward the Bonins, 

It is a distant-water fishery. The boats are small and are poorly, if at all, 
refrigerated. Accordingly, the product is typically not of the best quality. The 
fish average larger in size than the summer albacore but not as large as the 
mothership albacore. Ordinarily the quality and price is also intermediate 
between those two kinds of albacore. 

Three recent dispatches in the Japanese fisheries press typify the trade view 
of this commodity and make clear that winter albacore is a distinctly separate 
commodity from the others. 

(1) “The outlook for winter albacore this year will not be favorable, Packers 
have already hit their production limit for April 1956 to March 1957 so purchases 
of large quantities cannot be expected. The ex-vessel price of winter albacore 
is expected to be under $202 per ton. Added to this freezers have about 3,000 
registered tons in stock and 5,000 tons of unregistered tuna in stock. Due to the 
favorable tuna catches in the United States they intended to sell the stock domes- 
tically for canned production. However, since production limits [of canned 
tuna] have already been met sales will be difficult because winter albacore will 
probably be purchased for next year’s production limit [for canned tuna]. 
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Ordinarily winter albacore is exported to Europe (no limits) as tuna oil at cheap 
prices.” (December 7, Nihon Suisan Shinbun.) [Italic and brackets supplied 
by us.] 

(2) Japan frozen business circles have about 12,000 tons of summer albacore 
in stock (3,200 tons of Co-Sales Co. and 9,000 of others). It is reported that 
the American tuna fishery landings were very favorable and that packers have 
finished packing tuna and are now canning sardines. 

“In order to break the deadlock of exports to the United States an opera- 
tional committee (4 traders, 4 producers, and 2 from Co-Sales Co.) was estab- 
lished to improve the operational method of the Co-Sales Co. The committee 
is studying the following plan: 

“1. Improve the sales method which was left in the hands of Mr. Nakabe 
and decide a sales method. 
“2. Dispose of summer albacore by using it in domestic canned production. 

“Since the landing price of winter albacore is very cheap at present, it may be 
difficult to use swmmer albacore for canning purposes. Measures for winter 
albacore will not be able to be decided upon until the swmmer albacore is de- 
cided or disposed of” (December 138, Nippo Suisan Keizai Shinbun). [Italic 
supplied by us.] 

(3) “The first batch of winter albacore was landed at Yaizu on December 11. 
The quantity was some 50 tons, most of which was 12.5 to 17 pounds. The 
freshness was not the best because of distant fishing grounds at present. 

“The prices were as follows: 


Per ton 
2 Dr Pret Cm hh WhO i cirri ins $262-$268 
ce a a ceric dt erica ens ta orn itl 258 
Se ee en eee eceeatcty os enerenerands napleamenin ag 211- 218 
a ee a ee a a eh a ee spec aemi e ymnto man eo erinenes 211-— 225 
5. 13 pounds 1st grade___________-_ Be eS ae ed oe fateh 214— 221 
oe ee eee oe eee eee eee se Sescseemnes 201-— 214 


“Because of little demand of the freezer, the prices were cheaper than those of 
summer albacore.” (December 13, Trade Publication.) [Italic supplied by us.] 


MOTHER-SHIP ALBACORE 


Mother ship is an imperfect designation to apply to this sort of albacore but 
that is the one most frequently used by the trade. It applies to albacore caught 
in the equatorial region (few in number) or south of the equator from the 
Tuomotu Islands on the east to Madagascar on the west by long line vessels in 
the course of their fishery for yellowfin and bigeye tuna. 

The bulk of this albacore is brought to port by mother ships who have re- 
ceived it at sea from catcher boats. Mostly this originates in the Solomons, Fiji, 
Samoa area and vicinity of the South Pacific. Most of the volume is landed by 
motherships owned by Taiyo Gyogo, whose president is Kenkichi Nakabe. This 
particular mother ship production does not go across the auction dock when it ar- 
rives in Japan and, therefore, the prices paid for it do not appear in the public 
records which we and your Treasury representative in Tokyo have provided. 

A considerable scattering of mother-ship albacore comes in continuity to Misaki, 
Yaizu, and to a lesser extent Tokyo and Shimizu aboard independent long-range 
tuna long liners that operate in southern seas primarily for yellowfin and bigeye 
tuna. These landings are sold through the auction docks and do appear in the 
public records. 

As we advised you previously Taiyo’s 13th tuna mother-ship expedition turned 
out to be something of a failure (as had the 12th) and the catcher boats abandoned 
the expendition and returned home independently with what catches they 
had and sold them on the auction docks at their home ports. The same is re- 
ported to have been the case with Nippon Suisan’s Kaiko Maru tuna fleet that 
had been operating in the South Pacific since October and returned recently with 
some 1,831 tons of catch which failed to reach last year’s 2,150 tons. It was the 
eatches of these returning catcher boats that comprised most of the small volume 
in the albacore transactions reported by your man during the last 2 weeks 
of November. 

These so called mother-ship albacore are much larger than either the winter or 
summer albacore on the average. Because of the distances and times involved 
and the warth of the southern seas, the freshness is generally considerably in- 
ferior to the winter or summer albacore. For these reasons the ex-vessel price 
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is generally substantially lower than for summer albacore and somewhat lower 
than for winter albacore. 

The total volume of this albacore is not great. In a 50,000-ton year it may com- 
prise no more than 5,000 to 6,000 tons. It comes in rather continuously the year 
around to the auction docks, but the true mother-ship part of it arrives principally 
in the fall and late summer because generally the mother ships are not primarily 
tuna vessels but make a summer trip on tuna in between the spring salmon 
fishing of the North Pacific and the winter whaling in the Antarctic. 

This mother-ship albacore is sought particularly by canners without advertised 
brands or those selling in less particular markets. The low price per ton of the 
raw material and the large case yield per ton from these big fish overcome 
the handicap of lower quality in those markets where the criterion is more price 
than quality. 

That there is a distinctly separate commodity known as winter albacore is 
evident from these facts and from the fact that mother-ship albacore is specifi- 
cally known and designated by purchasers. 


SUMMER ALBACORE 


Summer albacore starts coming into Japanese ports in early April and con- 
tinues until early August, but the catch peaks quite sharply between late May 
and early July.. Ordinarily the catches drop off very quickly in the first or second 
week of July and the season is quite suddenly ended. 

This fish is caught close into the home islands of Japan, a good deal of it within 
sight of land and most of it within a day or two run from port. Accordingly, its 
freshness is of the best. While smaller in average size than even the winter 
albacore, it brings year after year the best prices because of its high quality. 
It provides the bulk of the fish for frozen export, and a considerable proportion 
of the high quality white meat canned tuna exported to the United States. 
In the 60 days between May 15 and July 15 as much as two-thirds of the total 
albacore landings in Japan are made, as was the case this year. This is a definite 
commodity by itself. When the trade orders summer albacore, and pays swmmer 
albacore prices, it expects to get swmmer albacore and every cannery production 
man knows clearly whether his shipment from Japan is summer, winter or 
mother-ship albacore. 

A first requirement in assigning a value as is done in your December 21 letter 
is to analyze each shipment to determine the composition as to swmmer, winter, 
or mother-ship albacore. 


RECENT ALBACORE LANDINGS AND EX-VESSEL PRICES IN JAPAN 


On pages 6 and 7 of our letter of November 17 to you we provided an analysis 
of the ex-vessel prices received on 40,857 tons of albacore landed at the prin- 
cipal ports of Japan from January to October 1956 grouped in weekly intervals. 
This analysis covered just less than 90 percent of the albacore landed in Japan 
during the first 9 months of 1956. The figures we used were those reported 
daily in the fisheries press in Japan from the public record of the auction dock. 
These are published in the Nippo Suisan Keizai Shinbun and the Nikkan 
Suisan Tsushin. They do not purport to be complete but they are what the 
trade uses and they are an adequate sample of the whole from which to derive 
price trends. 

Attached hereto are the records of individual landings and sales we have re- 
corded from these two sources from October 5 to December 10. Since both sources 
sometimes report the same data, we have eliminated duplications. We have a 
private source reporting both of these sources and occasionally reporting a land- 
ing that those two sources miss. For completeness we have included them also 
and they are the few landings in the table that are not attributed to a source. 
In some cases where tonnage is not given, or is given in number of fish, or is 
given jointly for yellowfin, bigeye, and albacore we have given our best estimate 
of tonnage and placed a question mark behind the figure. These figures, of 
course, do not cover mothership landings. 

This analysis of substantially a full year’s albacore landings in Japan indi- 

ates several things we think to be pertinent to your present investigations : 
1. About two-thirds of the total year’s landings was made between May 15 
and July 15. 
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2. In the succeeding period of the same length, August 1 to October 1, a 
total of a little less than 300 tons was landed, or about one-eleventh the 
amount landed in the 60-day period May 15 to July 15. 

3. In the following 60-day period the total landings were about 600 tons, 
as compared with the 33,000 landed between May 15 and July 15. 

You will find that this has been a quite normal fishing season in these respects. 

These data have this pertinence: If frozen albacore were a single commodity, 
and if it were reasonably constant in production, an albacore dealer might work 
on futures. That is, in September he could sell a thousand tons of tuna for 
early December shipment knowing that he could buy the albacore in late No- 
vember and make the shipment. But the Japanese albacore dealer in fact knows 
that for 120 days after the middle of July there will be, aside from mothership 
albacore, relatively small tonnage of albacore being landed, that he cannot sell 
mothership albacore to fill a summer albacore order, and that after mid-December 
he will be getting winter albacore, which, again, he cannot sell to his customers 
to fill a summer albacore order. We do not mean to imply that a Japanese alba- 
core dealer would attempt to make such a substitution ; they have, in fact, a good 
reputation in the trade for upright dealings. 

Another thing is illustrated by these data from late November and early 
December. The ex-vessel prices of mothership albacore this winter have sunk 
to a low level. $175 per ton is not far away from a good average. Then on 
November 30 5 tons of winter albacore are landed at Kesenumma, which brought 
a low of $215 and a high of $238 per ton. Kesenumma landings are from the 
eastern waters (winter albacore). On December 1, 12 tons of winter albacore 
are unloaded at Yaizu, which bring a low of $212 and a high of $245 per ton. 
(These are labeled as being from eastern waters.) Then in the news items cited 
above 50 tons of winter albacore are landed at Yaizu on December 11 and bring 
a low of $211 and a high of $268 per ton, although “The freshness was not of the 
best * * *.” This indicates the sharp distinction in the trade as to price be- 
tween southern water (mothership) albacore and eastern water (winter) alba- 
core. 

A third thing is illustrated by the December 11 landing of 50 tons at Yaizu. It 
is a popular misconception in the United States that Japanese will not eat fresh 
albacore. Yet the highest prices in this lot—$262 to $268 per ton—were paid by 
the buyer for fresh consumption. An examination of past auction records would 
find this to be by no means an unusual occurrence. 

A fourth thing is illustrated by these figures. The prices brought by albacore 
on the auction dock between mid-July and mid-December is highly variable from 
day to day, and is spread between quality in individual loads. This is not the 
albacore season. Landings are so light and variable that firm albacore prices 
do not develop. This is the mackerel-pike season, and the season for other great 
fisheries that concentrate the energies of the trade to themselves and the albacore 
price dangles around loosely without enough volume to keep it steady or make it 
mean much in the year’s albacore market. Prices are therefore rather clearly 
distinctive once the albacore is classified as summer, winter, or mothership. 


FREIGHT COSTS 


We find your purchase price computations based on a C. and F. price of $315 per 
ton to be typical of recent shipments. 

We call to your attention, however, that the freight cost of $45 per ton is an 
abnormal and temporary cost obtained by the Japanese Frozen Tuna Export 
Association from the Trans-Pacific Freight Conference under threat of using tuna 
motherships for the freighting if they could not get the $45 per ton rate. We have 
provided you in previous letters with dispatches from the Japanese press indicat- 
ing the heavy pressure put upon the freight conference by the Japanese to obtain 
these temporary cuts in freight rates and we are prepared to provide you with 
further such items should that be necessary. We note further that the first 
large shipment was, in fact, made in a tuna mothership, the Saipan Maru, which 
unloaded at Astoria in early December. 

The normal conference ocean freight rate on frozen tuna from Japan to the west 
coast of the United States is $61.75 per ton. On July 31 the Nippon Suison 
Tsushin reported that the conference, following a course already set, rejected a 
proposal for $55 per ton and approved a rate of $61.75 per ton. In September 
the conference was prevailed upon to establish temporarily a $55 per ton rate. 
In October (as we have formerly advised you) the conference was pressured into 
a rate of $45 per ton for albacore, while retaining the $55 rate for yellowfin. Of 
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eourse, the cost of handling frozen tuna to a freighter is the same whether it be 
albacore, yellowfin, or other. 

Our reading of the Antidumping Act and regulations does not leave us per- 
fectly clear at this juncture whether the normal freight rate of $61.75 per ton, the 
temporary seasonal freight rate of $55 per ton, or the duress freight rate of $45 
per ton is the proper one for you to use in these calculations. We invite your 
reexamination of this question in the light of the considerable pressure brought by 
the Japanese on the conference and the fragmentary and inexact information we 
have on such practices as refunds, etc., in this trade. 

We are also informed that the present conference rate on albacore is due to rise 
back to normal in January. This factor, we believe, should be kept in mind in 
your calculations of purchase price. 


DATE OF PURCHASE OR SALE 


We understand that, in the first instance, the inquiry must be made as to 
whether the purchase price, or the exporter’s sale price is less or is likely to be less 
than the foreign market value or, in the absence of such value, than the cost of 
production. In the definition of both the purchase price and the exporter’s sale 
price, which follow in the law, it is emphasized that the price agreed upon prior 
to the time of exportation is what is under consideration. Thus the element of 
timing is important in this complaint. 

Mr. Nakabe has been the exclusive selling agent of the Japanese Frozen Tuna 
Export Association at least from June to this date. He has made the sales and 
in each case, although there have been complaints in Japan in recent months, he 
has been backed up and his actions confirmed by the association. Sales by the 
association have been controlling in the entire frozen albacore trade between 
Japan and the United States since its formation this spring. 

In the first week of October, or at the latest during the second week of that 
month, Mr. Nakabe established the sale price of $270 per ton f. 0. b. Tokyo or $315 
C. and F. west coast of the United States for albacore. He established this in a 
sale made at that time to the Columbia River Packer’s Association. His action 
in doing so was ratified by the board of directors of the association in a meeting 
held in Tokyo on October 16. These things and others were notified to you in 
our letter of October 29. The following article appeared in the November 21 
issue of Nikkan Suisan Tsushin : 

“As was reported recently, 3,000 tons of frozen tuna was sold to CRPA and B. C. 
Packers. Japan shipped 1,000 tons of Taiyo’s mothership tuna and 1,175 tons of 
warehoused summer tuna. CRPA recently requested that shipment of the re- 
mainder of 825 be postponed until December. As a result the 825 tons will be 
shipped at the end of November. Ships that will carry the tuna will be the Chris- 
tinbac, Vaigan, and Oregon. Breadown of the 3,000 tons sold for CRPA by 
dealers is * * *.” [Italics supplied by us.] 

On November 24 the same journal carried the following article: 

“Since the sales of 3,000 tons of tuna to CRPA and B. C. Packers, Japan has 
concluded numerous small contracts with California packers with a result that 
Japanese exports between October and November 24 recorded 4,049 tons. Con- 
tract prices have been $270 a ton f. o. b. for CRPA and $315 per ton c. i. f. for 
others. Following is a breakdown of the sales. [Italic supplied by us.] 





! 
Purchaser Exporter Tons 


‘ 


| 


ON lh edad a ek _..-| Taiyo & Mitsubishi... _. __..| 200 
SE a 2 con eme : ; Taiyo and others... . 3, 000 
California Marine Curing & Packing . Luss Yayoi : ‘33 ‘ | 200 
South Coast Packing Co 53 hank Toshoku. . a onry 100 


Sea Products (Star-Kist) , | Toshoku, Kurita_. S dict 216 

National Packers (Van Camps) : 3 .| Toshoku. it it 230 

Washington Fish & Oyster ......} Ichibutsu. _... s Lawasvee. sul 103 
The following has been decided informally: 

California Marine C. & P a aie > 300 

Pan Pacific Packing Co > Sioaall 200 

gg ae ‘ 


On December 8 the same journal carried the following article: 

“Two shipments of albacore have passed the customs officials and been re- 
ceived by the companies concerned. The first was 100 tons received by the 
South Coast Co. and sent by Tosho. The second was 103 tons for the Wash- 
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ington Fish & Oyster Co. through Ichibutsu and passing through the San Fran- 
cisco customs officials. Following is the schedule for future shipments: 





| 





: ae 
| | 
Destination | Tons | Ship | Date | Port 
aad ‘ = -| } | 
Point Adams Packing..._..............| 50 | Oregon Mail......_.___| Dee. 15 | Astoria. 
BO BONG. i953 5-2 tse gto 5g hs ~ses ent 100 | President Johnson__...-| Dee. 16 | Los Angeles. 
GEREN WODUE 6 i.5-- 0s -- 4d -sessaonnees | 50 | Amajisan Maru.-...--- | Dee. 12 Do. 
Van Camps (National Packers). ......_.__- | 230 | Mangaroa.__- Dec. 25 Ponce, P. R. 


Lied ca bad | 


On December 12, Nippo Suisan Keizai Shimbun carried the following article: 

“AS was previously reported, the Japanese Embassy requested Japanese trad- 
ers to suspend shipments of frozen albacore to the United States until the anti- 
dumping problem is settled in negotiations between the Japanese and American 
Governments. Dealing in frozen albacore was stopped for a few days, but 
Japan finished the customs clearance which was given warning by the United 
States customs officials. Shipment of 100 tons to South Coast Co. by Tosho on 
the Hienbach shows that circumstances are not so unfavorable. The Co-Sales Co. 
is intending to sell 3,200 tons of albacore in stock this year so they requested 
the Foreign and Agricultural Ministry to approve their exports before the 
negotiations of the antidumping problem is settled. The Government, however, 
cannot give a definite answer to this request before it received an official report 
from its embassy in the United States. A conclusion must be reached within a 
few days. The reason why Japan must export in a hurry is as follows: 

“1. The rate on albacore decided upon by the Pacific Freight Conference will 
rise beginning in January. 

“2. There are inquiries for some 1,200 tons from the United States.” 

Several pertinent conclusions can be drawn from this information among 
which are: 

1. Sales of four-thousand-odd tons of albacore delivered to or on the way to 
the United States since September were contracted with respect to purchase 
price and exporter’s sales price prior to November 17, and probably a full 6 weeks 
prior thereto. Accordingly, a statutory cost of production based on auction 
prices after that date would have no pertinence whatever with respect to the fish 
in those shipments. 

2. Excepting for about 1,000 tons of mother-ship tuna those 4,000 tons of alba- 
core are summer albacore and are not the commodity for which a price could be 
established in late November. That tuna was purchased by the exporter, and 
paid for by him at prices already notified to you previously, prior to mid-July. 

8. The six thousand five hundred-odd tons held in trust for sale by the J'ap- 
anese Frozen Tuna Export Association at the end of July have been reduced to 
about 3,200 tons by these sales—further indicating that these three thousand- 
odd tons have been withdrawn from inventory of summer albacore. 

4. The association still retains about 3,200 tons of summer albacore in trust 
which it intends to dispose of to this country at $270 per ton f. o. b., or less. In 
addition to this albacore, which is referred to in the Japanese press as “in- 
trusted” albacore, there is an amount of summer albacore between 5,000 and 
9,000 tons still in exporter’s hands in Japan which is not “intrusted” to the 
association, which was purchased by the exporters at the prevailing summer 
prices, and which the exporters hope to dispose of to the United States. Trade 
rumors indicate offerings at $240 per ton f. o. b., after this antidumping action is 
dismissed, which the Japanese dealers assume with some confidence will happen. 
It is clear that all shipments made thus far are distinguishable as to origin and, 
therefore, as to cost of production. Shipments of summer albacore could in no 
ease, based upon price information published contemporaneously with pro- 
duction and readily admitted by the Japanese, have originated from albacore 
with an ex-vessel price as low as $207.65 per ton. 


COST OF PRODUCTION 


Your method of calculating the cost of processing and handling of albacore 
is on a different basis than we provided to you on page 7 of our letter of Novem- 
ber 15 but since the result is substantially the same we can see no reason why 


your system is not a fair one to use. 
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an- We agree that the cost to the exporter for producing the frozen albacore in 
question is the most convenient and perhaps the most proper unit to use in the 
case of summer albacore. The same may also be said of the mother-ship tuna. 

- We are not entirely sure that cost of production is equally the best unit to 
use with respect to winter albacore this coming season. For instance, from the 
report of the 50-ton landing at Yaizu on December 11, cited above, it appears that 
the controlling price on winter albacore this season may be the purchases for 
fresh consumption in Japan. In that case it would probably be feasible to deter- 
mine fair value on the basis of sales for consumption in Japan. The winter alba- 
R. core season is not yet sufficiently far advanced for us to be able to make such a 
—— decision yet. Wedo invite your attention to this matter, however. 












































cle: PARTICULAR MERCHANDISE 
rad- 
nti- In the section of the law under which you are proceeding in the determi- 


can nation of statutory cost of production there is reference rather exclusively to 
but “particular merchandise under consideration.” 

ited In our original complaint, and what remains by far our largest worry and 
yon threat, the particular merchandise under consideration was swmmer albacore. 


Co. The time precedent to the date of shipment which would ordinarily permit the 
sted manufacture or production of it, at the most liberal estimate, was July 20. Ac- 


the cordingly, a statutory cost of production based on ex-vessel prices for albacore 
ver, received in Japan in the last half of November would have no pertinence what- 
ort ever with respect to this original complaint. 

ina We call to your attention that the Japanese apparently have made no attempt 


to dissemble as between summer, mother-ship, and winter albacore. It is freely 
will admitted by them that their primary problem is the disposal of surplus catches 
of summer albacore and that this quite evidently will have to be done at losses 
to the exporter of up to $150 per ton. 
ong It seems to us that this case is almost a classic case in its directness of falling 
within the purview of the Antidumping Act. The intent of that act appears to 
be, without any dispute, the prevention of loss sales of such merchandise in ex- 
actly these circumstances in the United States where such loss sales here would 
produce injury to a domestic industry. 
We have, since our original complaint, filed an additional complaint with re- 
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fish spect to mothership albacore. In that complaint it is our contention that Taiyo 
(and possibly also Nippon Suisan) have operated mothership tuna operations this 

lba- summer in the south Pacific at a loss, that they knew before the start of 


‘ the voyages they would be loss operations, and that they have turned out to be 
d be ° or : 
worse losses than were envisioned. We further contend that the sale of mother- 


and . ied 23 : : ; ed - : 

‘aly ship albacore by Taiyo at $270 f. o. b. Tokyo this winter in the United States is 

Jap- producing, and will produce, injury to the tuna fishing industry of the United 
, States. 

d to 


It is our understanding that the reason for this deliberate use of these vessels 
in a loss operation is as follows: The vessels engage in the highly lucrative 
north Pacific salmon fisheries in the spring. They are then used in the profitable 


and- 


i Antarctic whale fishing in the northern winter. In between these two fisheries 
“in- there is the choice of using them in another fishery such as tuna, or tying them 
and up. Vessels of this nature deteriorate so rapidly tied up at the dock that Taiyo 
the can reasonably expect to lose less by employing them in the tuna fishery than by 


leaving them idle for a few months. Also there is the definite factor of dispersal 


imer . e 2 * Ai ° . ° : 
rade of trained crews if the vessel is laid up, and this is important financially in the 
a ig entire year’s operation of the mothership fleets. 


As operators of highly mechanized vessels engaged in the tuna trade, we quite 
recognize the economic validity of acting in this manner. It represents good 
business judgment by Mr. Nakabe. However, the low value of the resultant 
product in this market causes injury to the tuna fishery of this country, and 
to us, specifically. Accordingly, we seek such redress as may be available to us 
under law. 

We have not provided you with much detail to substantiate our contentions 
with respect to mother-ship operations. We notice that the pertinent customs 
regulations, Part 14—Appraisement, recognize that complainants in our situ- 
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core ation will seldom have details of foreign operation adequate to the proof of 
vem- such contentions, and that the Commissioner of Customs accepts the responsibil- 
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ity of obtaining the data requisite to making such a determination. Certainly, 
such data could be made available by Taiyo Gyogyo to the Commissioner of 
Customs upon request. 

The relatively small tonnage of mother-ship tuna delivered by independent 
long-line vessels at Tokyo, Misaki, Yaizu, and Shimizu during October, Novem- 
ber, and December we are not disposed to quibble about. The volume is not 
sufficient to cause substantial injury in the United States. There is no difficulty 
whatever in the trade connected with the identification of origin of such albacore 
to the collector of customs. We do have a considerable amount of data bear- 
ing on the cost per ton of production by such vessels which we could provide 
to you if you wish it. 

The winter albacore fishery has not yet developed to a point where we can 
validly consider what price is going to be established for its product in this 
market, whether that will be below fair value, and whether the volume and 
price will be such as to cause injury here. 


SUMMER SALES OF SUMMER ALBACORE 


We note that the Antidumping Act provides for the possibility of a special 
dumping duty being placed on merchandise entered or withdrawn from ware- 
houses 120 days before the question of dumping was raised or presented to the 
Secretary. 

It was with reference to this aspect that we drew your attention, on page 4 
of our letter of October 29 to you, to the rumor we had received through the 
trade that, as a part of the deal concluded by CRPA in October for 3,000 tons 
of tuna, it was granted a rebate of $29.37 per ton on the 5,000 tons of albacore it 
had bought earlier in the summer for $355 per ton, f. o. b., and that this would 
result in that 5,000 tons having been dumped here at about $30 per ton under 
the cost of production. 

We have had no report from you with respect to this aspect of the requested 
investigation. We wish to call to your attention some pertinent points in the 
above-cited dispatches which may be useful in this branch of your investigation. 

1. The sale to CRPA of 3,000 tons of albacore was made at $270 per ton, 
f. o. b. Tokyo, whereas the other sales have been made at $315 per ton, 
C. and F. There must be some valid reason for differentiating these two 
bases of price in these dispatches. 

2. The 1,000 tons of mother-ship tuna sent to CRPA was sent in a tuna 
mother ship, the Saipan Maru whose operations and financial responsibil- 
ities are within Mr. Nakabe’s competence, whereas other shipments are being 
made by common carrier. This may have a valid connection with this 
differentiation in stated basis of sale price. 

3. Purportedly, swmmer and mother-ship albacore have been sold at the 
same price, $270, f. o. b., or $315, C. and F., whereas the latter is not as 
valuable to canners of high-quality, advertised-brand, white-meat tuna as 
the former. This raises the question in our mind as to whether $270, f. o. b. 
Tokyo, and $315, C. and F. west coast, are equivalent prices within the 
meaning of the Antidumping Act. 

4. The storm of controversy originally raised in Japan against Mr. Nakabe 
for having disposed of a large quantity of mother-ship albacore, which only 
his company had in stock, when he had accepted the sole responsibility for 
selling the swnmer albacore of other firms, quickly died away when Mr. 
Nakabe got back to Japan and could make private explanations. This 
leads us to wonder whether Mr. Nakabe was able to rationalize his activities 
to his peers on the basis of his company having made a greater sacrifice 
than the others through freight rebate on mother-ship tuna, or otherwise. 

In our view, these points are auxiliary evidence leading in the direction of a 
reasonable question of substantial refunds, which would be contrary to the 
antidumping or other acts, and that these rumors warrant your continued 
investigation of them. Ve further point out that there were sales in the same 
period to other canners which, we believe, would warrant similar investigations 
by you. 

SURSIDY BY JAPANESE GOVERNMENT 


In our letter of November 6 to you, we alluded to a trade rumor specifying 
a particular method that the Japanese Government was purported to be using 
to mitigate the losses of the exporters on summer albacore. We have had no 
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report on this branch of your investigation, but we hope that it is being actively 
pursued, 

We rather expect a substantial volume of this summer albacore to be canned 
in Japan, with the Japanese Government mitigating the loss to exporters or 
canners by direct or indirect subsidy which would bring the merchandise within 
the purview of the countervailing (antisubsidy) duties section of the tariff act. 
The relations between the Japanese Government, through the Ministry of Agri- 
culture and Forestry, through the Ministry of International Trade and Industry, 
and through other related ministries, on the one hand, and the tuna-export 
traders and canners through the Tokyo Canned Tuna Co-Sales Co., Daiichi 
Bussan, Mitsubishi, Mitsui, etc., on the other hand, is getting too intricate for 
us to follow them with accuracy, but we hope that you will bend every effort 
todoso. Weare attempting to gather further data on this subject. 


DECLARED VALUE OF ALBACORE IMPORTS 


In quite another context, we instituted inquiry some months ago relative to 
the value shown by the Bureau of Customs for frozen albacore this summer. 
We have had some communication from Mr. Ely, of the Bureau of the Census, 
on this subject. You may wish to examine this correspondence for a possible 
bearing upon your present antidumping investigations. 

One of the interesting results is found in paragraph 2 of the December 5 letter 
attached: 

“An examination of a large sample of the import entries (the basic source of 
the statistics) filed during July 1956, covering imports from Japan of merchan- 
dise classified under schedule A commodity Nos. 0058-100 and 0058-500, has 
revealed that the statistics are substantially correct.” 

Foreign Trade Report 5005 for July 1956 shows 4,091,105 pounds of albacore 
(schedule 0058-100) imported from Japan at a value of $760,397. This is an 
average import value of $0.1858 per pound or $371.60 per ton. Assuming values 
are correct for succeeding months, these are the amounts, values, cost per pound, 
and per ton: 


Pounds | Value | Per pound Per ton 

' 

$347. 60 
5, 400 | . 135 270. 00 


| 
August_. = 9,421,819 | $1, 639, 059 $0. 1738 
Septen: ber -_. . boat 40, 000 | 5, 40 
October ....- 240, 200 | 34, 643 


- 1442 288. 40 


At the risk of oversimplification of this complex problem, and based on the 
information in this letter, our position with respect to your letter of December 
21 and our objection to the use of the value $207.65 as raw-fish cost in the pur- 
ported statutory cost of production may be summarized as follows: 

1. The shipments made on which appraisement has been withheld con- 
sisted of quantities of albacore readily identifiable as summer albacore or 
mother-ship albacore. 

2. It is possible to distinguish shipments and differentiate between parts 
of shipments as to origin and source to determine whether the particular 
merchandise is summer, mother-ship, or winter albacore. The use of a 
Single value indicates this has not been done. Information from Japan 
indicates this can be done. 

8. Once determination has been made as to whether or not a shipment, or 
parts of it, consist of summer, mother-ship, or winter albacore, auction 
records can be used to determine fairly exact costs of the raw fish. 

4. The summer albacore in question cost the exporter a raw-fish price far 
in excess of $207.65. 

5. The Japanese have publicly admitted that they are sustaining conse- 
quential losses in the sale of summer albacore at a price of $270 per ton, 
f. o. b. Japan, or $315 per ton, C. and F. United States. 

6. The cost of $207.65 has no pertinence whatever to summer albacore. 
This is a price determined during November 1956, about 120 days after the 
close of the summer albacore production season. 

We are most appreciative of the comprehensive and careful investigations you 
are making into this subject. We hope these additional data, analyses, and com- 
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ments will have been of value in speeding these studies to a quick conclusion. 
We are making continuing studies of this problem, also, and acquiring additional 
data as we can. We realize that this subject is complex, and we will be pleased 


to aid you as best we can. 
With the best wishes for the New Year, I remain, 
Sincerely yours, 


AMERICAN TUNABOAT ASSOCIATION, 


EpWARD P. Stiva, President 


Albacore landings at principal Japanese ports 





Total Ex-vessel Ex-vessel 
Date Region or port landings low price, high price, 
in tons) per ton per ton 
: = a Tokyo-_.-_- 3 $168 $294 | 
Oct. 8... — Mensa 227 | 
Oct. 9__- do__- 2 183 183 
Do-_. Misaki_. 4 232 242 
Oct. 10... i oii 963535. 37 155 232 
Oct. 12...- _ 7 Ss 17 215 255 
Oct. 16_..- kes 25 
Oct. 20... ‘sks Yaizu s 202 249 
Oeti3.... Tokyo-..- as 18 211 226 
Oct. 26..-- OO cane 2 207 210 
Oct. 27.... -do 6 188 221 
Oeste .do 2 225 
Oct, 20. ....--- Rat de M@iunt 15 191 256 
Oct. 30._.- . I a 14 155 216 
oa. do__-. 10 25 215 
Do_. Misaki_- 8 215 219 
Nov. 2_.... : ; (00 21 171 228 
Nov. 6....-. =e 12 215 255 
Do... Tokyo-__.. ; 4 214 | } 
Nev. 7.....-- ; Misaki__-_-- id 8 202 249 
Do.. ' ‘ | Tokyo_-_-- 9 219 
Nov. 8 > as 18 201 212 
Nov. 9_---. Tein 2 211 
Nov. 10___- _do 2 219 
Nov. 13..... . ‘ | 3 213 219 
Do_. Shiogama. -- 12 202 233 
Nov. 14___- Tokyo-.-_- 2 207 207 
Nov. 15....--  —— 13 213 215 | 
it Shiogama... 17 210 215 
Do_. Misaki__ 4 4 266 
Nov. 18..--- ‘ Kesennuma. 4 191 210 
ee Tokvyo-__-_- 10 175 175 | 
Mov, 35... cai ae ‘ 6 | 192 192 | 
a _ .do ate 1] 222 222 
Do.. ; .| Shiogama.- -- | (?) 12 228 249 
Nov. 20........-..-....] Tokyo... sou 14 | 134 196 | 
DO cnithal otepantenich MO c satel , Sil 2 188 188 
PE toned aanennan ; Kesennuma. ail (2) 25 | 202 228 | 
Do | Tokyo--_- 2 203 203 
Tov. 22 | Misaki_- 12 | 163 182 | 
| Tokyo-.-.. 19 | 179 192 | 
ei 13 | 161 198 
0.2322 10 | 181 181 
Misaki_. s 182 182 
oe sti so) ROKWOs:.<. 22 | 173 188 
Do---- -do_.- 10 178 185 | 
Do_. ...-.-.| Misaki_- 6 155 181 | 
DO Jaedi< deik iL neodl pee 2. uk 83 | 81 181 | 
Ds cerenian = -areebil | Yaizu. onl (?) 20 158 192 
Nov. 30_- Kosennuma 5 215 238 | 
Dec. 1. Yaizu 12 212 245 | 
Dec, 6. Misaki_- 4 175 194 | 
Do.. Tel... ae "(%) 5 | 158 168 | 
Dec, 8. ; «Sede (?) 10 | 208 212 
Deo. 90...Aitd sw 49N.Llae.cle (2) 8 202 222 | 


Source: As quoted in letter. 


APPENDIX 17 
JANUARY 
Mr. Epwarp P. Sriva, 
President, American Tunaboat Association, 
San Diego, Calif. 
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Dear Mr. Strva: Your January 2 letter arrived this morning, and will be very 


carefully studied by us. 
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Thank you for your cooperation not only in giving us such a full explanation 
of your point of view but also for the speed with which you compiled and sent it 
to us. 

Sincerely yours, 
Davip W. KENDALL, 
Assistant Secretary of the Treasury. 


APPENDIX 18 


JANUARY 4, 1957. 
Hon. Davip W. KENDALL, 
Assistant Secretary, Treasury Department, 
Washington, D. C. 


My Dear Mr. KENDALL: Two additional items of information have come in 
that may be of use to you in your current investigation of albacore dumping. 

(1) In the Suisan Keizai Shimbum of December 25, 1956, occurs the following 
article : “At a meeting in Tokyo December 21, the Trans-Pacific Freight Conference 
took the following actions: 

“(1) Freight rates for frozen winter albacore will be $45 per ton in Jan- 
uary-February 1957, $50 in March-April, and after April, the regular rate 
of $61.75 per ton will again apply. 

“(2) Freight rates for frozen yellowfin will be $55 per ton in January- 
April, and after April the regular rate of $61.75 will again apply. 

“(3) Members of the Frozen Food Exporters Association will not use 
vessels other than those belonging to the conference during the entire forth- 
coming year (1957).” 

We do not know what implications this series of actions should have with 
respect to the decisions you are about to reach. From our own standpoint these 
comments can be made: 

(a) The manipulation of the ocean freight rate on frozen tuna is beginning 
to shape up as a key factor in the competitive relations of the American tuna 
fishermen vis-a-vis the Japanese tuna fishermen in the United States tuna 
market. 

(bo) The Japanese are using their considerable economic bargaining 
strength vis-a-vis the freight conference shrewdly, boldly and to our con- 
siderable discomfiture. 

(c) The designations we formerly provided to you of summer, winter, and 
mother ship (southern sea) albacore as cognominal of different albacore 
commodities are holding up. 

(2) We learned yesterday that a small canning firm in San Francisco has con- 
tracted for the delivery of 1,000 tons of frozen albacore from Japan on a basis 
new to us. In all our letters we have attempted to differentiate clearly between 
facts and trade rumors and have attempted to assert as factual only those matters 
reasonable, documentable, and logical. In this particular case we can advise you 
at this stage that this particular transaction is in the rumor stage only but is 
indicative of something your better sources of information may wish to develop. 
We will advise you should we obtain confirmation we regard as factual to assist 
you in this. 

The deal, we are told, runs as follows. The firm will open its letter of credit 
in Japan on the basis of $350 per ton C. and F. for the albacore purchased with the 
understanding that it will be used as follows: 85 percent to pay for the fish ini- 
tially, 10 percent rebate, and 5 percent allowance for rejects. 

The 10 percent rebate will, of course, bring the C. and F. price down to $315, 
which is where we started. The 5 percent allowance for rejects on top of this, if 
fully used, will bring the C. and F. price down to $297.50 per ton. The 5 percent 
allowance for rejects on albacore has become normal trade practice in the past 
year or two, but the inspection system has become so efficient in the past year, 
both prior to shipment and upon arrival, that the reject losses on albacore have 
been running at less than 1 percent. Accordingly, if only actual rejects are 
allowed on this shipment, the C. and F. price will be one thing; if the whole 5 per- 
cent is allowed, the C. and F. price will be something different again. 

We have not attempted to keep full records of the claims on frozen tuna 
exported to the United States, but in a quick examination of our files we find the 








270 AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 


following data on shipments in recent months. The source is the Japanese 
Frozen Food Export Association which could furnish your Tokyo representative 
with complete data: 


Ship Landing |Shipping| Reject Unit, 
dat weight claim pound 
| 

| Pounds | Percent 
Akashisan Maru- ‘ Bbeee von Apr. 11 | 132,321 675 0. 51 
Van Buren... aa noel. Ate..oe 428, 029 2, 788 66 
Tsuneshima Maru-...- ; a 7 Apr. 15 40, 459 1, 410 35 
Tudor. - ; do 40, 144 | None None 
Akagi Maru. ee ee 20, 247 | 315 1. 56 
Golden Bear_-__. ‘ | Apr. 19 60, 300 | None None 
Hagurosan Maru . Apr. 21 211, 916 1, 764 83 
President Johnson... -_. ‘ June 1 97, 897 1,855 1. 91 
Hakonesan Maru.--.---- va June 11 | 69,313 | None None 
Susan M’sk appeudsseeds err ‘ svad sé -do...| 114,009 | None None 
President Taft....__- a aa ae June 14] 80,800 | None None 
Korai Maru_. Cl oe a coe -.do...| 50,100 | None None 
Satsuina Maru._.._-........... Odi5.. bli d L140 50,250} None None 
I on us vsindeentness " ie = : June 15! 147,382 None | None 
La Pl ta Maru » . June 16 60, 757 | None None 
President Cleveland __- |. do | 91, 675 | 390 42 
Ivaran....__-- i June 27 27, 966 | 6, 370 | 4.99 
Fernmore 7 | July 2); 100,700} 795 8u 
President McKinley . | July 9} 259,277 550 24 
President Cleveland | Aug. 2) 100,690 | 2, 169 2.16 
Kokei Maru_...- ; L Aug. 6 10,030 | None None 
President Taft_.-_-- 9 ahi aie 4 ....| Aug. 18 | 202,000 None None 





Thus, on these 23 small shipments totaling 1,363 tons the reject rate was seven- 
tenths of 1 percent. 

The odds and ends of information which continually flow in to us have made 
a most puzzling picture out of albacore transactions these past few months, but 
now the design appears to be clearing up a little. With some diffidence we would 
hazard the guess that things have gone much in this way: 

The $355 f. o. b. Tokyo check price on albacore which obtained during June, 
July, August, and September of this year (for reasons formerly given to you) 
was established with the tacit consent of the Japanese Government and it did 
not work. It did not sell fish beyond the original 5,000 tons. The Japanese Fish- 
ery Agency then gave the tacit permission of the Japanese Government to the 
Japanese Frozen Tuna Export Association to lower the check price to $270 per 
ton f. o. b. Tokyo or $315 per ton C. and F. United States. This gave impetus to 
sales which began to move along handsomely. There was a little room left for 
wheeling and dealing on freight rates. 

At this point we began to hear a variety of rumors about summer albacore 
being available on all sorts of deals and prices—reaching as low as $240 per 
ton f. o. b. Tokyo. Some of these rumors dealt with $270 being paid and rebates 
being granted; some dealt with straight lower prices. We did not understand 
this because at this point we did not know that there was between 5,000 and 9,000 
tons of “free’’ summer albacore warehoused in Japan over whose sale the export 
association did not have positive control or responsibility, and over which the 
control of the Japanese Government was also somewhat tenuous. 

We then put forward our dumping complaint and when it began to take hold 
there was at least a momentary pause in the hurried rush to dispose of summer 
albacore stocks at any price. It was shortly after this that we heard of the 
subsidy scheme we reported to you, and the price seemed to stiffen up again to 
$270 f. o. b. or $315 C. and F. Then before Christmas you began withholding 
appraisal on albacore shipments and there was a bustle of activity over this in 
Japan. 

One of the outcomes of this last burst of activity is a commitment not to use 
tuna motherships this year to transport frozen tuna to this counry in exchange 
for a postponement of a raise in freight rates from $45 to $61.75 per ton. 

Then there is this purported sale of 1,000 tons of albacore at $350 per ton 
C. and F. Since this is $75 per ton higher than the same fish was offered for 6 
weeks ago and the market had not improved it could only mean that the fish had 
not been actually sold at that price. Our best guess is that the Japanese Gov- 
ernment told the Japanese exporters that the only way they could beat the 
dumping charge was to raise the price of albacore. 
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As the Japanese industry generally does, it followed the wishes of its Govern- 
ment and raised the C. and F. prices from $315 to $350 per ton. But since none 
of the albacore could be sold at this price it accompanied the deal with a 10- 
percent rebate under the table. This brought the actual C. and F. price back 
down to $315 per ton. This made the Japanese Government happy, satisfied the 
United States Government, and looked like the price at which the fish could be 
moved. Just to be on the safe side and make sure the fish would move, another 
5 percent was added as allowance for rejects, although 1 percent would have 
been ample. Thus the actual C. and F. price could be brought down as low as 
$297.50 with everybody happy if the 5 percent was permitted to be fully utilized. 

You may wish to investigate whether or not these guesses are close to the mark. 

Sincerely yours, 
AMERICAN TUNABOAT ASSOCIATION, 
Epwakrp P. Stiva, President. 


APPENDIX 19 
JANUARY 11, 1957. 
Hon. Davin W. KENDALL, 
Assistant Secretary of the Treasury, 
Department of the Treasury, Washington, D.C. 


DeaR Mr. KENDALL: We provided you with a trade rumor, in our letter of 
January 4, that a small canning firm in San Francisco had contracted for the 
delivery of 1,000 tons of swmmer albacore from Japan on a $350 C. and F. price 
with a 10-percent rebate plus a 5-percent reject allowance. We said: “In all 
of our letters we have attempted to differentiate clearly between facts and trade 
rumors and have attempted to assert as factual only those matters reasonably 
documentable * * *.” 

We can now put the above-noted rumor over into the documentable classifica- 
tion. In a Tokyo trade publication of December 30 occurs the following item : 

“Authorities in charge and the industry finally agreed to resume shipment of 
summer albacore stock which had been suspended because of dumping suspicion 
at $350 C. and F. (10 percent for special reserve included) and the following 
will leave Japanese ports before the year end: 


Shipped by— To— Steamer Tons 


Daiichi Bussan.._-. | Washington Packing... Korean Bear - . . 28 180 
Nozaki a F. E. Booth_.._- is OReiei ‘ SAE 100 
. } do ‘ canieel do anapantaie bivetaitentiadn Bama 100 
alichi “s ..| Washington Packing... Atami Maru . ‘ eal sc. 29 | 50 
Nozaki u | Pan Pacific. __.___-- Tangus i : 100 
Daiichi Bussan___.- F. E. Booth...............| President McKinley- --- . 31 | 100 
Maruboni_. —_ ‘ do ; ae — |= : 9 Gnite 100 
EN tenn ta nnn do 





Expected to be shipped in January to the following are: 


Sea Products (Star-Kist) 
F. E. Booth 500 
California Marine 300 
Pan Pacific 300 
Washington Packing 200 
Columbia River Packing Association 

In another dispatch appearing in the Tokyo fisheries press on December 31 is 
the following: 

“The Frozen Tuna Sales Co. held its operation committee meeting and agreed 
unanimously on the following: 

“1. Since some 2,000 tons of 2,745 tons consigned and on hand at the sales com- 
pany have been contracted for sale, leaving about 600 tons unsold, the sales com- 
pany will buy the 600 tons outright. 
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“2. The company begins receipt of consigned albacore for the latter half of the 
year in January, but instead of receiving the production quota 12,000 tons at one 
time, 4,000 tons will be received for January.” 

The following news item appeared in the Tokyo press on December 24: 

“Because of the suspension of appraisals on frozen tuna frem Japan ordered by 
the Treasury Department, shipments arriving at United States ports after De- 
cember 13 have been watched. However, the following shipments passed the 
customs without putting up bonds. 

“Kurita : 50 tons at Los Angeles—December 12. 
“Nozaki : 50 tons at Astoria—December 15. 
“Marubeni : 100 tons at ———— —December 16. 

“Nozaki received a wire from Jim Ohta advising that no change in clearing 
the customs and exports from Japan should be resumed at once since their sus- 
pension is meaningless. He added that in the worst case the small and medium 
packers here apparently intend to stand up to assist the Japanese side.” 

For the past 2 weeks various of our members have been told by various can- 
ners in the area that the antidumping action has been squashed and that the 
association should quit stirring up things, because we were just causing hard feel- 
ings and accomplishing no good. 

We are now getting to the point where we must insist upon something prac- 
tical being done on this dumping complaint. Nearly 3 months ago we filed our 
original complaint. In the intervening time we have provided you with copious 
data in substantiation of our complaint. You have not found any of this infor- 
mation to be inaccurate, or if you have you have not so informed us. 

You did withhold appraisal on shipments of albacore, and on the basis of this 
the Japanese Government withheld permission to export. Now all the 6,000 tons 
of summer albacore which were held by the sales cartel when we filed our com- 
plaint has been sold and either shipped or arrangements have been concluded for 
shipping. Quantities of the 5,000 to 9,000 tons of summer albacore which were 
held in Japan, not by the sales cartel, have apparently been contracted for. 

The appearance is given to us that the Japanese Government is satisfied that 
the dumping charge on swmmer albacore has been squashed or is going to be. 
Therefore, business in this commodity has returned to normal. The sales cartel 
has gotten rid of its inventory and is now beginning to accumulate its 1957 quota 
of winter albacore. Business is back to normal for the Japanese. 

But for us our vessels are still tied up, some awaiting unloading for a month 
or more after they get in from sea because their market is clogged by Japanese 
summer albacore that has been dumped on this market at $100 per ton below 
the cost of production. Now the burden of injury from this surplus of albacore 
in Japan has been shifted from the back of the Japanese fisherman to our back 
by the physical transport of that inventory to this side of the ocean. 

Part 14.10 of the Treasury Department Regulations under the Antidumping 
Act appears to quite clearly envision that when a notice of withheld appraisement 
the release of the merchandise shall not be granted except that a bond be posted 
adequate to assure payment of any special duty that may accrue by reason of 
the Antidumping Act. 

Now we find that merchandise of the type covered by our complaint has been 
released without the posting of a bond sufficient to cover the $100 per ton which 
we contend represents the amount under cost of production for which the mer- 
chandise has been dumped on this market. We find that in consequence a 
principal importer, Mr. Ohta, has informed the exporters that exports from Japan 
should be resumed at once because the suspension is meaningless. Shipments 
have been cleared without the necessity of posting bond. Shipments have been 
renewed on a fully normal basis and this is with the approval of the Japanese 
Government. 

While we are not totally aware of the work the Department must undertake to 
prevent the occurrence of injury, we are fearful that the net result of delay will 
mean that this merchandise will have been disposed of on this market, the injury 
done, and the wounds begun to heal before the necessary findings are made. 

We will appreciate a detailed accounting of the measures thus far taken and 
to be taken to prevent injury before it is an accomplished fact and to make the 
Japanese aware that this is not a meaningless exercise as it vitally affects the 
welfare of many American fishermen and boatowners. 

Sincerely yours, 
AMERICAN TUNABOAT ASSOCIATION, 
JOHN B. Zoiezzi, Vice President. 
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APPENDIX 20 
JANUARY 12, 1957. 
Hon. Davin W. KENDALL, 
Assistant Secretary of the Treasury, 
Department of the Treasury, Washington, D. C. 

DEAR Mr. KENDALL: We send you this information letter with the belief that 
it will be helpful to you in your present investigation of the dumping of Japanese 
summer albacore and particularly with respect to your inquiry as to the means 
used in the trade to differentiate summer, winter, and mothership albacore. 

1. In the United States canned tuna trade it is not uniform trade practice 
and it is not required by law to specify what species of tuna is in the can, 
and it is never, to our knowledge, trade practice to label the source of origin 
of the albaccre in the can. So far as we know the only regulation on this 
point is that only albacore tuna can be sold as white-meat tuna. On many 
labels the name “albacore,” as well as “white meat” is carried. There is 
no regulation against canning albacore and selling it as light-meat tuna; 
however, it is a rare domestic label either in the white-meat or light-meat 
trade that mentions the geographic area of origin of the contained tuna, 
much less the species. 

2. Under normal circumstances frozen summer albacore would never be 
available in any volume in Japan for export during the catching season of 
winter albacore. Accordingly, the designation summer albacore or winter 
albacore would not normally be found on sales slips, in purchase orders, 
or in other communications. As you know winter albacore did not start 
being landed in Japan until the first week of December. At the end of 
December the landings had still not been large. Freezers had not been 
buying what little winter albacore there was for sale because their ware- 
houses were still glutted with swmmer albacore. Accordingly, the winter 
albacore was being bought by Japanese canners and was not available for 
export in the frozen form. For these reasons sales slips, etc., for sales 
after October 1 are not likely to show designations winter or summer. Only 
summer and mothership albacore have been available for the sales since 
June and since mothership albacore is about twice or more the size of summer 
albacore there is no ground for concern about getting one in place of the 
other. 

This is all pretty well summarized in the following article in the December 24 
Nihon Suisan Shinbun: 

“Freezers at present have a large stock of summer albacore in hand, with the 
Co-Sales Co. planning to use the stock as canned tuna. Miyakan, Taiyo, Kesen- 
numa Shokuhin, Aomori Kanzume, and Yayoi Keeki are not interested in pur- 
chasing the summer albacore at $268 a ton because it is not profitable. This 
same attitude prevails everywhere in Japan. Production cannot be increased in 
canned tuna because of the limit of 1,500,000 cases a year. Since there is no 
prospects for increased United States consumption production will be the same 
as last year. Production will be: Taiyo with its 5 factories 110,000 cases, 
Aomori Kanzume 20,000 cases, Kesennuma Shokuhin 15,000 cases. The total 
production aim is 150,000 cases for the winter period. Since the landing price 
this year is $168 a ton, which is $67 a ton cheaper than last year, packers are 
optimistic about buying stocked summer albacore for canned production. Each 
company has its assigned limit with a free limit of 30,000 cases for each 
company.” 

3. Since none of the albacore which has been sold since June has been 
winter albacore price differentials between winter and summer will not show 
on sales or purchase orders on the sales since October 1. 

Your agents are acquainted with the practice that has become almost normal 
to this trade where the Japanese Government establishes a check price, either 
formally as a regulation or informally as a recommendation. The Government 
does this so that the Japanese Embassy here can tell the United States Govern- 
ment that they are not selling here at less than a certain price. The Japanese 
industry thereupon does not violate its Government’s wishes. It sells at the 
official price but on the understanding that the purchaser will get a discount 
substantial enough so that he will buy the fish. 

That the practice is followed is shown by the following article from the 
December 25 Nikkan Suisan Tsushin : 

“Because of the American dumping problem, shipments of albacore by Jap- 
anese frozen business circles came to a halt. At the Co-Sales management com- 
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mittee conference on the 24th a decision was reached to open exports again at 
$350 a ton, c. i. f., with 10 percent as a security guaranty for the time being. 
Some 300 tons will be shipped on the 28th to the F. E. Booth & Co. 

“The Japanese Embassy in the United States suggested that shipping be 
opened again at $350 a ton, ¢c. i. f., because such a price would not be considered 
as dumping. However, reports from the United States indicate that buyers will 
not open a letter of credit at this price so freezers have decided on opening 
shipping at $315 a ton with proof of cost involved. F. E. Booth & Co. informed 
Taiyo Gyogyo that they would buy albacore at $350 a ton (with 10 percent 
deposited as a guaranty) on December 24. Because of this the freezers have 
decided to ship. It is said that freezers will ship to buyers at the price of $315 
(with a guaranty deposit) if buyers refuse to buy at $350 a ton.” 

4. The designations summer, winter, and mother-ship albacore are much 
more important from the seller’s end than from the purchaser’s end. Ac- 
cordingly, you are much more apt to see this designation used in offers than 
in purchases. Offers are most often verbal. The continuous and consistent 
use of the specific terms in the Japanese fishery press is the best proof of 
their validity as commodity designations. 

5. The close attention being paid to this matter in Japan is indicated 
by a wire from Tokyo day before yesterday saying that the Japanese have 
now switched back from the price of $350 C. and F. with a 10 percent 
rebate and a 5 percent reject discount to a straight $315 C. and F. price 
and the Japanese Government is now demanding that on all sales at this 
price there be included the following clause: “Buyer hereby agrees to in- 
crease the purchase price if this purchase price is considered to be below 
the fair market value by anyone.” 

We are coming to the point where we get news by airmail translated out of 
the Tokyo daily press, given to reporters there by the Japanese industry, which 
they got from the Japanese Government, which the Japanese Government got 
from the Japanese Embassy in Washington, D. C., and which it is claimed the 
Japanese Embassy got from the Treasury Department a good deal before we 
get it from you and this distresses us. 

Examples are: 


December 15, 1956—Nikkan Suisan Tsushin 


“On the problem of dumping, the Japanese Embassy in Washington and the 
United States Finance Bureau held a friendly conference, and the Finance 
Bureau seems to approve the Japanese report that the troublesome point of the 
claim of dumping seems to stem from the landing price at Shimizu Harbor. If 
export prices are considered from this, it might be dumping. 

“On this point, United States Finance Bureau officers in Japan are asking 
Japanese traders where purchases of raw fish were made. Since purchases by 
frozen tuna traders were mainly made at Yaizu, Misaki, and Tokyo, the point is 
neglectable. It is felt that this problem will be cleared up in the near future.” 


December 15, 1956—Nikkan Suisan T sushin 


“In reference to the dumping problem, the American Finance Bureau put out 
an official order on December 13, stopping tuna imported from Japan from 
passing into the hands of the buyers. This order was ready for issuance 2 
weeks before but the Japanese Embassy requested the United States State De- 
partment to hold up the order until the session of the Japanese Diet closed. 
Thus, the order was withheld until December 13. While this order is in force 
Japan must leave the goods in the warehouses of their buyers, or if they want 
the goods to pass into the hands of the buyers, a guaranty of $85 a ton must be 
posted, 430 tons of tuna which is presently on the way to the United States sent 
by Kurita, Marubeni, Nozaki, and Toshoku, will pass into the hands of the 
buyers by paying this guaranty.” 


December 16, 1956—Nippo Suisan Keizai Shinbun 


“In reference to the stoppage of Japanese tuna from passing to the hands of 
the buyers put out by the United States Finance Bureau till the Customs De- 
partment reaches a decision of its study, most of the large traders feel that the 
order is temporary and that it will not have a bad effect on their dealings. 
They expressed the view that: 

“1. A suspension of the tax estimate is different from a general customs im- 
port ban, and if the United States importers want the goods they can do so by 
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paying a guaranty. Even after the order put out by the Finance Bureau, in- 
quiries have been received by United States buyers. 

“2. The Japanese Government is negotiating daily with the United States 
Government through its Japanese Pmbassy in Washington, and it is reported that 
the United States Finance Bureau admits that the price of $315 a ton landed ata 
United States harbor is not dumping. The problem, it seems, will be solved in the 
near future.” 

December 18, 1956—Nikkan Suisan Tsushin 

“On the tax estimation stoppage problem of Japanese frozen albacore, JETRO 
(Japan External Trade Reconstruction Organization) reported to the Frozen Food 
Export Association that there are no problems concerning the landings of tuna 
on December 18. 

“The 200 tons of Kurita, Nozaki, and Marubeni passed the tax office safely, 
and it was not necessary to pay the tax. It seems that the tax estimation stop- 
page is a formal disposal to postpone the approval of the fact that frozen alba- 
core is tax free. The dumping tax must be paid by Japan only after the verdict 
of guilty is given.” 

December 19, 1956—Nikkan Suisan Tsushin 

“On the tax estimation stoppage problem, 200 tons shipped by Kurita, Maru- 
beni, and Nozaki passed customs without paying a guaranty. 

“Mr. Jimmy Ota in the United States reported that it is unnecessary for Japan 
to stop exports and that small- and medium-sized packers in the United States 
will reinforce Japan if conditions should come to worse.” 

December 24, 1956—Nikkan Suisan Tsushin 

“On the present antidumping problem, the Japanese Embassy in the United 
States suggested that if Japan exports tuna at $350 a ton ec. i. f., it will not 
stimulate the American market. Results of the studies of traders indicates 
that buyers will reject to open a letter of credit at $350 a ton c. i. f. 

“Japan decided to export at $315 a ton ec. i. f. with proof that the landing 
price is about $208 a ton. It is easy to prove that the present landing price is 

208 a ton so exports from Japan may be reopened this week.” 
With best regards, I remain, 
Sincerely yours, 
AMERICAN TUNABOAT ASSOCIATION, 
JOHN B. Zoiezzi, Vice President. 


APPENDIX 21 
JANUARY 15, 1957. 
Mr. JoHN ZOLEzzI, 
Vice President, American Tunaboat Association, 
San Diego, Calif. 

DeaR Mr. Zoiezz1: Thank you for. your letter of January 10, in which you 
explain the changes in office in your association. 

We had an informative talk with Dr. Chapman this afternoon, and believe that 
by now most of the problems in connection with the albacore dumping case have 
been, or are about to be, cleared up. 

Sincerely yours, 
Davin W. KENDALL, 
Assistant Secretary of the Treasury. 


APPENDIX 22 
FEBRUARY 7, 1957. 
Mr. JouHn B. Zorezzi1, 
Vice President, American Tunaboat Association, 
San Diego, Calif. 

Dear Mr. Zorezz1: Thank you for your letter of January 11, 1957, in which 
you furnish documentation of your previous information that shipments of 
frozen summer albacore are being invoiced at $850 C. and F., subject to a 10- 
percent reserve. You also express concern as to shipments which are being 
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cleared without the requirement of putting up bonds to assure the payment of 
special duty, and request to be advised as to the present status of this case. 

You are advised that the shipments invoiced as above noted are included in 
the study which is currently being made with respect to the recent develop- 
ments in this case. You will recall that my letter of December 21, 1956, to your 
association, advising you of certain tentative calculations of the cost of pro- 
duction of frozen albacore exported on or after November 27, 1956, was replied 
to by Mr. Silva in his letter of January 2, 1957, in which he set forth detailed 
data as to the differences between various types of albacore, and requested our 
reconsideration of the case in the light of such data. Our representative in 
Japan was accordingly requested to obtain additional information, which Mr. 
Silva’s representations indicated to be necessary to a conclusion fair to all parties 
involved. When this is received, a determination will be made as speedily as 
possible. In the meantime we are continuing to withhold appraisement of frozen 
albacore shipments, as set forth in the press release, a copy of which was fur- 
nished to you by Mr. Hendrick in his letter of December 13, 1956. 

With respect to the release of shipments without the posting of additional 
bonds, you are advised that under the law and regulations in effect it is not 
mandatory upon the collector of customs to require the posting of such a bond. 
He has wide discretionary powers in determining whether additional security 
is needed in connection with any shipment entered in his district. 

Your letter of January 12 and our talk on January 15 with Dr. Chapman 
help us in making progress toward a solution of this Japanese albacore dump- 
ing case. 

As you are well aware, we have been endeavoring to get information leading 
to a determination in this case from any and all sources which seemed reliable. 
Obviously the Japanese Embassy is a source we must tap. That newspaper 
articles are printed in Japan, supposedly inspired by the Japanese Embassy, is a 
matter over which we can exercise no control. Nor had we thought that you 
expected us to give you a day-by-day account of the sort contained in these 
(often inaccurate) articles. It had been our impression that we had given 
you full information in regard to the developments in this case which was 
necessary to your complete understanding of it. This was done to make possible 
an informed decision, which would take into account your comments on all im- 
portant aspects. This impression was not changed as a result of our talk with 
Dr. Chapman. 

Very truly yours, 
Davip W. KENDALL, 
Assistant Secretary of the Treasury. 





APPENDIX 23 


Marcu 14, 1957. 

Mr. Harorp F. Cary, 

General Manager, American Tunaboat Association, 
San Diego, Calif. 

Deak Mr. Cary: Reference is made to your letter of March 1, 1957, and to 
previous correspondence relative to importations of frozen albacore from Japan 
as to which you filed a dumping complaint on October 17, 1956. 

An inquiry was conducted by our treasury representative in Japan. The 
information furnished by him was supplemented by information obtained from 
various sources in order that the final conclusion in this case might be based 
on all the pertinent data available. The communications received from your 
association were given full and careful consideration, as were your arguments 
and reasoning presented in meetings held in Washington, and in telephone 
conversations. 

The record in this case disclosed that sales for home consumption or for 
exportation to third countries could not serve as a basis for comparison with 
sales to the United States. Accordingly, the price to the United States of the 
exported frozen albacore was compared with its cost of production as that 
term is defined in the Antidumping Act. 

In the determination of the values to be compared careful consideration 
was given to the questions raised by you as to freight costs, possible rebates, 
types of albacore, and the market prices of the fresh albacore which entered 
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into the inventory from which much of the imported frozen albacore was ob- 
tained. Each of these points is answered below. 

With respect to the freight costs which are lower than those previously in 
effect for this merchandise, you are advised that the purchase price definition 
of the Antidumping Act required only that the actual additional expenses 
incident to bringing the merchandise to the United States be deducted. 

Investigation as to possible rebates disclosed that none of the merchandise 
imported since the date of your complaint has received the benefit of a rebate 
other than the price adjustment resulting from actual loss due to rejection 
by the Food and Drug Division of the Department of Agriculture. These 
price adjustments were inquired into and found in each case to conform with 
the actual loss incurred. 

With respect to the distinction between the various types of albacore, the 
weight of the evidence appears to indicate that the distinguishing terminology 
refers to the season of catch and to the type of equipment used. A number 
of factors affected the price and acceptability of the albacore for the purpose 
of freezing. In its condition as imported, the frozen albacore appears to meet 
the statutory requirement for “identical or substantially identical” merchandise 
regardless of the season in which caught or the type of catching equipment 
used. In this regard, therefore, it is considered to be in the nature of fungible 
goods. 

It is so treated by the canners in this country. Accordingly, no distinction 
was made between the various above-noted origins of the frozen albacore pro- 
cessed from fresh albacore sold in the auction markets of Japan in our determina- 
tion of the cost of production of the imported frozen aibacore. 

In accordance with the statutory requirement, the cost of materials and fabri- 
cation was based on such costs at a time preceding the date of shipment of the 
particular merchandise under consideration which would ordinarily permit the 
manufacture or production of the particular merchandise under consideration 
in the usual course of business. Thus, as to the imported frozen albacore proc- 
essed from fresh albacore sold in the auction markets of Japan, the prices con- 
sidered were the prices prevailing in those markets for commercial landing made 
during the appropriate period prior to exportation of each of the imported 
shipments. 

The Treasury Department, in a letter to you dated December 21, 1956, furnished 
an illustrative example of a typical cost of production computation, setting forth 
the various consideration on which the computation was based. This formula 
was followed in all of the computations pertaining to each of the importations 
involved. 

In each case it was found that the purchase price of the imported frozen alba- 
core was not less than the cost of production thereof. It was therefore deter- 
mined that frozen albacore from Japan was not being, and was not likely to be, 
sold to the United States at less than fair value within the meaning of the Anti- 
dumping Act. Accordingly, appraising officers were instructed to proceed with 
appraisement of frozen albacore from Japan without regard to any question of 
dumping. 

As to the claim regarding possible subsidization of the imported frozen alba- 
core from Japan, the charges were not substantiated by our inquiry with respect 
thereto. It should be noted in this connection that, as frozen albacore is free of 
duty, the countervailing duty provisions of the tariff act are not applicable. 

Very truly yours, 
D. B. STRUBINGER, 
Acting Commissioner of Customs. 


APPENDIX 24 
{Translated from Suisan Tsushin, October 1956 issue] 
A Lor or FrRozEN TUNA WERE PRODUCED BUT—WHO'LL TAKE CARE OF THE 
Rep INK? 
Frozen albacore, the sales of which had been at a complete standstill since 
June of this year, finally began to move through export channels again in mid- 


October. The sales price per ton is said to be $100 above the minimum check 
price of $270 per ton f. o. b. 
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The total losses to the frozen-tuna industry this year, everything considered, 
will probably be not less than an estimated 500 million yen ($1,388,889). 

Frozen-tuna exports with an annual average value of $1,800,000 have been the 
mainstay of the export trade in marine products, and of these the albacore has 
been the star performer from the standpoint of the percentage of American 
doliars earned. That such huge losses as these should finally be incurred by 
this highly regarded export trade in frozen albacore should stimulate our think- 
ing immensely. 

The frozen-tuna industry is now in a state of wild confusion over its losses, 
like bees in a stirred hive. However, it is extremely heartening to know that 
even in the midst of this disorder, through the medium of plans to dispose of 
these losses, there is a movement afoot to thoroughly review and improve the 
present sales system. It would be a matter of rejoicing indeed if this year’s 
losses should provide the bedrock for tomorrow’s success. 

We first begin to realize this goal, of course, when we have the courage to 
search out the facts of this catastrophe calmly and objectively instead of clos- 
ing our eyes to it, so I should like now to follow in the footsteps taken by the 
Frozen Tuna Mutual Sales Co. and study the causes of its losses as well as 
consider the future of the company. 

To begin with, let us review briefly the conditions which existed within the 
industry at the time the Frozen Tuna Mutual Sales Co. was formed, on April 
14 of this year. At that time with ample funds supplied by parent companies, 
the producers recklessly bought up albacore at exhorbitant ex-vessel prices of 
480 to 500 yen per kan ($322.45 to $335.89 per ton) so that by the end of June 
almost all of the producers had filled their quotas. It need not be pointed 
out that the increase in ex-vessel prices was the result of undisguised and unre- 
stricted competition between the canners and freezers in buying albacore. 

However, in late June, because of the fact that the canners and freezers had 
nearly all filled their production quotas and as a result of continued heavy 
landings, the price of albacore decreased to about 400 yen per kan ($268.71 
per ton). The freezers, disregarding their quotas, started to buy albacore 
again in order to reduce the average base cost of their albacore holdings and, 
in this manner, greatly increased their stocks above their quotas. Thus it was 
inevitable that the Frozen Tuna Mutual Sales Co., created by the industry in 
the midst of this situation, should find itself quickly saddled with a large stock 
of albacore when it opened for business. In addition, the existence of the com- 
pany itself was threatened by the specter of nonquota stocks. 

Now, the first problem to confront the Frozen Tuna Mutual Sales Co. was the 
determination of the consignment price—a strong mutual sales price. Although 
the consignment price was to be established by a committee of representatives 
from seven companies (Taiyo, Nippon Reizo, Yayoi, Takeshiba, Tosuiko, Abe, 
and Kokusai) based on production costs and a consideration of United States 
market conditions it was being reported then that the producers had pledged 
themselves to “a base of $365 for production costs” in the event that the consign- 
ment price was to be figured from production costs. In the United States market 
at that time, the price between the United States canners and the albacore fish- 
ermen’s association, which has a great effect on the Japanese sales price, had 
not yet been settled and it was difficult to predict the outcome of the negotia- 
tions between the canners who were insisting on $350 per ton and the fishermen 
who were demanding $450 per ton. 

The determination of the consignment price, however, was made in wholly 
unexpected quarters instead of following the procedures described. That is, 
Taiyo and Ichi Bussan, both powers in the industry, negotiated with CRPA 
for the sale of 5,000 tons of albacore at a price of $355 per ton f. o. b. and had 
entered into a temporary contract with CRPA (with a condition that the con- 
tract was to become effective with approval by the Sales Co.). In the end, 
pressed by this fait accompli the consignment price was set at $355 but the 
producers, feeling that they had been forced by these circumstances to accept 
a price which was $10 lower than their own expressed strong dissatisfaction. 

In short, by pouring cold water upon relations within the industry the Mutual 
Sales Co. failed in its first attempt to do business. 

The contract with CRPA, however contained a so-called fall clause, which 
stated that “if the export price would decline 3 months after the contract, the 
company would be refunded the amount equal to the decrease.” As will be 
discussed later this condition stimulated activity among major canners in Cali- 
fornia and had great effect on later sales negotiations although at the time of the 
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contract it didn’t cause much excitement other than expressions to the effect, 
“why go as far as offering a refund?’ Instead, interest centered mainly on the 
price which was thought to be too low at $355 per ton f. o. b. (formal contract 
price of $410 C. & F.). At about the time that even opinions had diverged as 
to whether or not the CRPA contract for 5,000 tons would be received, offers to 
purchase frozen tuna at the same f. o. b. price of $355 per ton totaling 4,000 tons 
came from California packers Starkist, Franco-Italian, ete. However, senti- 
ments that “selling at a low price to CRPA is enough for us” were strong and 
while a reply of acceptance was being debated cancellation orders came from 
these companies.” In retrospect, I wonder if this period may not have been one 
of the peaks of this year’s business. 

One informed source comments on the situation at this time as follows: “Isn’t 
it true that the industry, holding the Mutual Sales Co. as a trump in its hand and 
with the quick development of a seller’s market, had the illusion that it could 
command whatever price it wanted? The mutual sales system is unquestion- 
ably a trump in hand for the seller but if it is not played at the right time the 
result is an enormous loss. 

It seems to me that the industry was being a little too greedy when without 
being able to exercise hardly any real control over production costs and produc- 
tion volume it formed mutual sales company this year when the statistics were 
entirely meaningless and then expected to ram everything through under its 
mantle.” 

Then again, another source says this: “Although we speak of mutual sales, the 
freezers have three handicaps when compared to the canners: (1) The quality of 
its goods drops the longer it is stored, (2) storage costs are relatively high, 
and (3) the buyers instead of being numerous are restricted to (foreign) canners 
whose numbers are limited, so that despite a mutual sales organization, depending 
upon the circumstances, it is easy for the (foreign) canners to carry on a boy- 
cott or to band together to drive the price down, and our power to resist these 
actions besides is weak. Without knowing or caring much about these 
matters and burdened with “large storehouses made of glass,” moreover by 
relying only upon spot transactions, and then expecting to win through by 
sheer dint of spirit was decidedly asking a little too much. In any event, wasn’t 
our position of bolstering ourselves with false courage by saying that we will win 
and throwing science and reason to the wind exactly the same as that of our 
troops during the war?” 

OUT OF BUSINESS IN A MONTH 


However, contrary to views of the producers, only 630 tons, the total of 
various orders by B. C. Packers, was sold after the 5,000 tons to CRPA; and, 
thereafter, purchases by American canners ceased altogether. The Mutual 
Sales Co., therefore, found itself in the position of perhaps having to close shop 
only a month after its formation—although this situation was to continue for 
4 more months, no one at the time anticipated anything as bad. 

With the settlement of the price of albacore in the United States on July 10, 
at $350 per ton ex vessel, unrest gradually started to affect a part of the industry. 
This was because the United States product would be $30 to $35 cheaper than the 
Japanese product at its C. & F. price of $410 per ton, allowing 10 percent for the 
difference in yield. 

As time progressed from the middle of July to the end of July, the wave 
of unrest gathered momentum; for patience was very hard to come by, what 
with even illegal nonquota stocks still on hand. 

Subsequently, in accordance with a request by the Frozen Food Exporters 
Association, the (Pacific) conference freight rate on frozen albacore alone was 
lowered to $55 per ton for a 2-month period beginning August 1, and the 
Mutual Sales Co. announced on August 3, the availability of its stock of 6,500 
tons which was not too large an amount in itself, but these actions did not stimu- 
late buying interest in the least. 

Furthermore, news continued to be received that the albacore season in the 
United States was far better than that of the usual year. In addition, hopes 
that the California fishery would end in early August and that buying interest 
would start to be shown in mid-August were completely dashed as landings 
continued past mid-August, and it no longer became a question of “buying.” 

The following kinds of observations were made at this time by inner circles 
of the industry to account for the lack of buying disposition in the United 
States : 
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1. It could now be predicted that the albacore season in the United 
States would be 50 percent or more better than that of the average year 
and that landings would continue after the usual end of the season. 

2. The California albacore landings were composed of fish weighing from 
16 to 18 pounds which were considerably larger than fish of the usual year 
which averages about 12 pounds. These larger fish did not differ much from 
Japanese albacore in yield so that the latter lost its advantage. 

3. In addition to albacore, fishing was also very good for yellowfin so 
there was no shortage of raw fish in California. 

4. As a result of the good yellowfin season, cheap canned light-meat tuna 
was placed on the market which competed strongly with canned white-meat 
tuna so that the canners held off packing canned white-meat tuna. 

5. The chief competitor of the California canners, CRPA, having bought 
the large amount of 5,000 tons at a high price, the fall clause not withstanding 
the California canners joined forces to lay the groundwork for beating down 
the price of the Japanese product in order to take a crack at CRPA. 

6. Although the Sales Co. had reported the amount of its stock as 6,500 
tons, the producers in Japan held large amounts of albacore in excess of 
this quantity so that it was anticipated (by the California canners) that 
the producers would start to compete with one another and thus drive the 
sales price down. 

7. The California canners were planning to smash the Sales Co. because 
of their extreme fear that with the change in the Japanese sales system 
and the formation of a mutual sales company this year the buyer's market 
which existed up to now would change to a seller’s market. 


PRICE CUT DEBATED 


Now, signs that the industry was starting to sweat under these circumstances 
began to appear and deepen. As the industry entered mid-August, outcries for a 
lowering of the sales price gradually began to be heard, something which had 
been taboo until then. This sentiment, however, was not dominant as yet and 
the general feelings of the industry were divisible into three factions: Those 
favoring a price cut, those not opposed to a price cut but favoring such action 
after the end of CRPA’s fall clause time limit, and those still strongly opposed 
to a decrease in price. 

On August 20, at a meeting of the Mutual Sales Co., it was informally agreed 
that “a sales price discussion committee will be formed between the Mutual Sales 
Co. and the Frozen Foods Exporters Association.” This was viewed as a real 
indication that sentiment for a price cut had affected others. The proposal, 
however, ran into opposition the following day at a joint steering committee 
meeting of the Frozen Food Exporters Association when opinions were expressed 
to the effect that “the reasons for wanting to bypass the Mutual Sales Co. at 
this time and form a discussion committee are obscrue,” so that the plan of the 
Sales Co. failed to obtain approval. 

The truth of the matter was that there was suspicion that something was 
again underfoot based on previous experience when the majority was forced to 
accept actions dictated by the large compenies in setting the Mutual Sales Co. 
sales price but even this, in final analysis, stemmed from the fact that the 
industry had not yet resolved itself to accept its large losses. 

As the middle of September passed, it appeared that the general trend was 
already set. 

On September 21, just before the end of CRPA’s fall clause time limit, the 
Frozen Foods Exporters Association at a meeting of its steering committee en- 
trusted Mr. Nakabe, chairman of the board of directors, with the responsibility 
for future price negotiations and the National Freezers Association followed up 
with similar action at its meeting on the 26th. Thus, for the first time, it became 
possible to consider a reduction in the Mutual Sales Co. price of $355 f. 0. b., 
and virtual approval was given to such a price cut. 

That this assignment of responsibility to Mr. Nakabe was able to pass so 
smoothly through both associations was viewed as a result of (1) the realization 
by even the most adamant producers that they could not sell their fish without 
lowering the price, and (2) a scheme to attempt to make the losses which would 
come from a price cut joint losses rather than individual losses by letting Mr. 
Nakabe “mind the store.” This loss-prevention scheme will be touched upon 
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later but the situation in any event quickly gained in tension as arrangements 
were made for Mr. Nakabe to assume sole responsibility to negotiate the sales 
of fish. 

The plans of Mr. Nakabe and his close associates for resuming the sales of 
fish were as follows: We shall consider the United States packers in the North 
and those in the South separately, and we shall first give to either those in the 
North or those medium-scale packers in the South an opportunity to buy our 
fish. By doing this, we shall tempt the buying interest of the southern Cali- 
fornia packers who are showing strong inclinations to buy fish. For those who 
bought fish from us in June-July at a high price, we shall shade the prices by 
some means.” Following these plans, from September to early October Mr. 
Nakabe quickly sounded out the views of CRPA’s Gizdavitch and at the same 
time negotiated through Ichi Bussan with B. C. Packers’ Hume who was in Japan 
at that time. Meanwhile, by close contact with Taiyo’s representative in the 
United States, Mr. Kamogawa, and others, negotiations proceeded with various 
southern California packers. However, such positive actions as these taken by 
the Japanese to try to sell their fish gave rise inevitably to pressures on the part 
of the buyers to drive the price down. A price which was acceptable today was 
rejected tomorrow, a lower price was then quoted, etc., and, in this manner, the 
Japanese were left completely to the wiles of the buyers. 

The saying that “their price drops $5 each day” describes bluntly the situation 
which existed at this time. 

Meanwhile, on September 20, word came from Mr. Kamogawa in Los Angeles 
that “F. E. Booth of San Francisco has O. K.’d 100 tons at C. & F. $350.” How- 
ever, at a meeting of the Mutual Sales Co. on October 2, much dissatisfaction 
was expressed by exporting companies because of the opinion that 100 tons or so 
was not a large enough amount to be able to stimulate buying interest, because 
Taiyo had been named as the contracting company, and because of the inclusion 
of a 30-day fall clause, and so the results expected were not attained. 

From the negotiations between Ichi Bussan and B. C. Packers, it was anticipated 
at first that a contract for about 2,000 tons would be obtained but Mr. Hume, 
upon observing the faltering attitude of the Japanese industry, escaped by 
saying that ‘‘a decision will be made after I return home.” 

According to another report, Mr. Hume came to Japan for the purpose of 
buying canned fish and did not have the authority to negotiate on winter albacore 
so that when he reported his dealings with Ichi Bussan to his company, he was 
severely reprimanded and ended up in a mess. 

For CRPA, which was being regarded as the life of the industry, Gizdavitch 
expressed the views that they would like to conduct future negotiations for 
purchases with the following two conditions: 

1. A refund of some kind for the 5,000 tons already bought; and 

2. A sliding-scale formula to be adopted in order for CRPA to maintain 
equal position with the southern California canners, i. e., $345 (C. and F.) 
per ton up to 1,000 tons, $335 per ton for 1,000 to 2,000 tons, $320 per ton 
for 2,000 to 3,000 tons, ete. 





EXPORT RESUMED 





AT $270 F. 





oO. B. 


At this point, Mr. Nakabe, who had been trying hard to put things in order 
while endeavoring to insure that (1) a refund on previous sales was avoided by 
all means because of its great potential effect; and (2) that the new sales price 
was held at the f. 0. b. $300 per ton level, realized that these were impossible 
under present circumstances when his every move was known so that he made 
an about-face and resigned himself to the idea that there was no recourse but 
to try to make a breakthrough by lowering the price. 

For 2 days, October 8 and 10, Mr. Nakabe conferred at length with Mr Gizda- 
vitch and as a result of final negotiations, agreement was reached for the most 
part on the following terms: 

1. In the event new purchases of tuna should exceed 3,000 tons, the price 
will be f. 0. b. $270 per ton. 
2. As refund for the 5,000 tons bought previously ($410 C. and F.), the 
new 3,000-ton order will be combined with the previous 5,000-ton order and 
the price will be dropped to an average of about $355 C. and F.; in other 
words, $29.40 will be deducted from each ton. 

On the following day, October 11, Mr. Nakabe convened a meeting of the 

Mutual Sales Co., reported on the negotiations to date, and received approval 
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for the sales price of f. o. b. $270 per ton( this was the check price so the price 
could not be lowered beyond this) and the payment of a $29.40 per ton refund. 
On October 16, confirmation was received from CRPA on the results of the 
Nakabe-Gizdavitch negotiations and formal orders for CRPA’s 3,000 tons and 
an additional 1,000 tons for B. C. Packers (to be purchased through CRPA and 
shipped to B. C. Packers) for a total of 4,000 tons were received. Thus, the 
long-awaited export of frozen winter albacore was resumed. 

At this point, let me touch briefly on a silly outcome of the circumstances sur- 
rounding the resumption of export trade. This concerns the change from a 
common to opposite positions by Taiyo and Ichi Bussan, both of whom had been 
the object of close scrutiny by the industry. 

The origin of this conflict is said to have been the tug-of-war competition 
between Taiyo and Ichi Bussan for B. C. Packers. That is, Ichi Bussan contends 
that “we were first negotiating with B. C. Packers but Taiyo slipped in from the 
sidelines and stole them away” while Taiyo states that “Ichi Bussan failed in 
its dealings with B. C. Packers so that Mr. Nakabe, who had been given full 
authority, simply negotiated a sales contract with B. C. Packers through CRPA.” 

Subsequently relations between Ichi Bussan and Taiyo changed still further 
because of the problem of making up the 3,000-ton consignment to CRPA. The 
various companies grouped around Ichi Bussan advocated a proportional alloca- 
tion based upon the consignment value whereas Taiyo would not budge from its 
position that the purchaser had the right to specify how the consignment was 
to be made up. In the end, all of the companies went along with CRPA’s request 
that “1,000 tons of the 3,000 tons must be Taiyo mothership albacore,” but feelings 
that “under a proportional allocation system, Taiyo’s share of the consignment 
would not have been more than 500 tons” will not be easily forgotten. It may 
be said in other words that the conflict between Taiyo and Ichi Bussan represents 
basically a difference of opinion as to whether or not Director Nakabe’s scheme 
for selling fish was a success or failure. 


LOSSES AMOUNT TO 300 MILLION YEN ($833,333) IN THE FIRST QUARTER 


From what has been written to now, the various causes for the losses have 
been brought to the surface, but the biggest problem facing the industry is that 
of determining how to cope with these losses and further, the formulation of 
plans to dispose of these losses. 

First of all, taking things in order, let us roughly compute these losses. 

1. Initial losses (June-July sales, 5,600 tons) : 

(a) Considering average dockside purchase price per kan to be 475 
yen ($319.04 per ton), average storage time of 4 periods (TN: time inter- 
val not specified for a “period” but believed to be 15 days), interest on 
money for 60 days, 3 coats of glaze, and adding freezing fees, weighing 
charges, insurance fees, fees for putting in and taking fishing out of 
storage, stevedoring expenses, Mutual Sales Co. expenses, advertising 
costs, trading firm commission, and various other costs, the production 
price equals approximately $363 per ton. 

(b) The sales price for 5,000 tons to CRPA was C. & F. $410 per ton 
and besides this, there were 600 tons at f. o. b. $355. If the refund of 
$29.40 per ton is deducted, the average sales price per ton equals $327. 

(c) Therefore, for each ton, there was a loss of $39, for a total loss of 
approximately $218,400. 

2. Second losses (estimated October sales, 6,500 tons). 

(a) Considering average dockside purchase price to be 465 yen per kan 
($312.37 per ton), storage for approximately 8 periods, interest on money 
for 120 days, 3 coats of glaze, and adding on the same kinds of charges as in 
(1), the average production cost per ton equals $374. 

(b) The sales price will be assumed to equal $270 per ton. 

(c) By subtraction, the loss per ton equals $104, for a total loss of $676,000. 

8. The total overall loss equals $894,000, or approximately 322 million yen 
This is really a staggering figure. These calculations, however, do not include 
company expenses, participating costs, and other such direct expenses nor do they 
include estimates of losses for sales prior to the formation of the Mutual Sales 
Co. and predicted losses for the large quantities of illegal fish—stock in excess 
of the production quota (although nonquota fish can be exported at a great 
loss, these were excluded because of the difficulties of determining the quantities 
in storage and predicting the export price in later periods). If we should in- 
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clude these costs, however, it can probably be estimated without hesitation that 
the losses accruing to the producers during this period would easily exceed 
500 million yen ($1,388,889). 

If we now list the major trends of opinion within the industry concerning 
means of disposing of these losses, we have : 

1. A part of the losses to be borne by every producer. 

2. Depending upon the circumstances, the Mutual Sales Co. to shoulder 
part of the losses as “income not received.” 

3. The losses borne by each producer to be written off by treating them 
as part of the long-term obligations of the parent company. 

4, The part of the losses borne by the Mutual Sales Co. and those written 
off as long-term obligations to be repaid by profits from future frozen tuna 
production and from profits in other lucrative “replacement” activities. 

5. In addition, through efforts to improve the mutual sales system, repre- 
sentation to be made to the proper authorities for positive methods of 
support. 

With respect to item 1, a spokesman for the producers expressed the strong 
viewpoint that “the losses should be made the total responsibility of the Mutual 
Sales Co.” but this, in the end, was overruled by the argument that, “Since the 
Mutual Sales Co. by nature is only a consignment company, it cannot assume 
the losses. If it should now take responsibility for these losses, the confidence 
of the banks will fall to zero and this will threaten the very basis of existence 
of the Mutual Sales Co.” With respect to replacement activities, for fear that 
the industries concerned may interfere, plans are being laid in secret but it is 
understood that emphasis is being placed upon the business of importing and 
exporting agricultural and fisheries commodities. 


WILL A NEW OPERATING POLICY BE LAID FOR THE MUTUAL SALES CO.? 


Together with these plans for disposing of the losses, there has now appeared 
a movement within inner circles of the industry to overhaul the operating policy 
of the Mutual Sales Co. The movement stems from the time when industry 
representatives met with Mr. Okai, chief of the fi. hery agency, to appeal for 
help to dispose of their losses and were told, “Instead of asking for compensa- 
tion, study the causes within your industry for these losses. Isn’t it a pre- 
requisite that you should first concentrate on the elimination of these causes? 
Without this, compensation, no matter how much, is useless.” Even though the 
industry was on the verge of recognizing the keen need for improvement of its 
future policy, for an industry that was divided in its common interests and which 
found it difficult to agree on anything, the frozen tuna industry moved with ex- 
ceptional speed in formulating the following plans: 

1. Guarantee of consignment price: The present consignment price is 
simply a monetary value which has meaning only to the. extent that-it serves 
as a basis for installment payment to the producers so that’if the sales price 
changes the consignment price must also change (as for example, this year). 
The producer is therefore at a loss to determine what basis to use in regu- 
lating his buying price. The result is that whether or not it is solely for 
the purpose of maliciously stirring up unrest, the producer exercises a 
louder voice in consignment price-sales price metheds. After improvement 
of these points, the consignment price will be guaranteed regardless of what 
happens. (Going one step further from this consignment price guaranty, 
the Mutual Sales Co. system of buying fish is also being discus‘ed.) 

2. Basis for determining the consignment price: The basis for determining 
the consignment price will be the price at which the small and medium 
packers in the United States are selling their canned products. By back- 
calculating from this market price, a standard sales price will be set at a 
level at which the United States packers can reasonably buy fish, and this 
price will form the base for the consignment price. 

3. Adjustment of the consignment price: The. sales price will be deter- 
mined by taking the standard sales price mentioned in the above article as 
the base and by considering from time to time conditions in the United 
States albacore fishery and the purchase: price. However, in order to avoid 
such violent fluctuations in the sales price as just experienced, no great 
increase will be made above the standard price in case the albacore season 
in the United States is a poor one. 


97539—57—_—-19 
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4. Stabilization of the domestic dockside price: Relative to the guarantee 
of the consignment price mentioned in a previous article, an average pur- 
chase price can be established for the frozen tuna producers but in order 
to insure harmonious relations between the freezers and canners, the ratio of 
fish to be bought for freezing and canning and the price will be agreed upon 
according to the season (in case the exports of frozen tuna prove to be 
profitable, a rebate to the fishermen may even be considered). 

5. In order to carry out these plans, a price committee will be formed 
within the Mutual Sales Co. This commitiee will set the pattern for buy- 
ing and selling in accordance with conditions, 

These matters have not yet gone beyond the planning stage but in order to 
put these into effect, the backing of the government above all is required. 

Although petitions containing these plans are now being submitted to the au- 
thorities concerned, mainly by the Frozen Tuna Mutual Sales Association, the 
question is how these will be evaluated and how these will appear in policy 
measures. It may be that these plans may even be joined with the problem of 
revising the import-export laws which is the subject of discussion these days 
and become one of the focal points in the future. 

Meanwhile, how the large exporting companies will strengthen their relations 
with the producers against whom they have large claims (the total, including 
those accruing from the present situation, is estimated to be approximately 
1,100,000,000 yen ($3,055,556), whether at the same time they will increase their 
voice in the Mutual Sales Co., the processes by which they will directly or in- 
directly increase their guidance of the producers in relation to the operating 
policy of the Mutual Sales Co. previously discussed, are all important points 
which will doubtless measure the shape of the industry in the future. 


JUNE 3, 1957. 
Mr. JosepH J. MADRUGA, 
President, American Tunaboat Association, 
San Diego, Calif. 

DeaR Mr. Mapruea: The chairman has requested me to respond to your letter 
of May 27, 1957, in which you set forth in length and in considerable detail the 
experiences of the American tunafish industry under the Anti-Dumping Act, 
relative to the importation of frozen albacore. 

Your interest in supplying this detailed information, along with the additional 
information contained in the 24 appendixes to your letter is appreciated. 

We are referring this to the staff of the Subcommittee on Foreign Trade Policy 
which presently is in the process of making an analysis of the Treasury Depart- 
ment’s report on antidumping. I am sure the subcommittee staff will find 
the in* ~ -°tien whieh you have made available useful to it in its studies. 


Sincerely yours, 


Leo H. Irwin, Clerk. 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Calif., July 15, 1957. 
Congressman JERE COOPER, 
House Office Building, Washington, D.C. 

DEAR CONGRESSMAN Cooper: In the last week of May we provided you with 
a copy of a letter to Congressman Jere Cooper, chairman, House Committee 
on Ways and Means. In this letter we described in detail the dumping last 
winter of about 14,000 tons of frozen albacore on this market by Japanese 
exporters at about $100 per ton below their cost of production. 

Attached to that letter was an exchange of correspondence between this 
association and the Secretary of the Treasury growing out of a complaint we 
had filed on this matter under the Anti-Dumping Act. The upshot of that action 
was a decision by the Treasury that there had been no dumping within the 
meaning of the Anti-Dumping Act. In view of the fact that the Ways and 
Means Committee has under study the revision of the Anti-Dumping Act, we 
provided Congressman Cooper with the information noted above as illustrating 
in detail why the Anti-Dumping Act, as presently written and administered, 
does not stop dumping. 

In the 6 weeks which have ensued since last writing to Congressman Cooper 
the full economic weight of this dumped albacore has finally hit the market 
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and has caused gross disturbances in the price and supply of both canned and 
frozen tuna in Japan as well as in the United States. This has illustrated 
in particularly clear manner how a relatively small amount of distressed 
merchandise dumped in this market at a low price can bring widespread dam- 
aging results to related domestic industries. Accordingly, we have prepared 
a new letter describing these later effects of this dumped albacore on the tuna 
market for the information of Congressman Cooper and his committee members. 

Knowing your interest in the question of foreign trade, the operation of the 
Anti-Dumping Act and the welfare of the domestic tuna-fishing industry, we 
are attaching a copy of this new letter to Congressman Cooper hereto for your 
background information. We are still hopeful that the Committee on Ways 
and Means will hold public hearings on the amendment of the Anti-Dumping Act 
before the summer recess of this Congress, 

Sincerely yours, 
JosepH J. Mapruaa, President. 


AMERICAN TUNABOAT ASSOCIATION, 
San Diego, Calif., July 15, 1957. 
Hon. Jere Cooper, 
Chairman, Committee on Ways and Means, 
House Office Building, Washington, D. C. 


DEAR CONGRESSMAN Cooper: In a letter under date of May 27 we described to 
you the dumping in this market of about 14,000 tons of frozen albacore by Japa- 
nese exporters during the fall, winter, and spring of 1956-57 at about $100 per 
ton less than their out-of-pocket cost of production. We also enclosed a complete 
file of the correspondence between the Department of the Treasury and us grow- 
ing out of a complaint we made on October 17, 1956, under the Antidumping 
Act. Action under this complaint terminated on March 1, 1957, with a press 
release from the Treasury to the effect that there had not been, and was not 
likely to be, sales of frozen albacore from Japan in this market at less than fair 
value within the meaning of that term under the Antidumping Act of 1921 as 
amended. 

As a consequence of the fact that your committee was at this time considering 
the revision of this act, we provided you with all the information that we then 
had on the matter so that you and your committee members could have the bene- 
fit of it in your studies. We asked for public hearings to be held on this subject 
by your committee prior to the summer recess, and we suggested a number of 
ways in which we thought the act could be improved so that its administration 
would more closely correspond with its objectives. 

In our letter we stated several ways in which this dumping of 14,000 tons of 
albacore at $100 per ton below its cost of production was adversely affecting our 
business, and how it was likely to adversely affect us even more. In the last 
week of May these statements were necessarily speculative to a degree because 
the summer run of albacore in Japan was not yet at its peak, and the American 
albacore season had not yet begun. In the past 6 weeks, however, a good deal 
has occurred in the tuna trade which removes some of these statements from 
the speculative field into actuality. It is the purpose of this letter to further 
illustrate to you the continuing effects of this dumping on several aspects of the 
tuna business in Japan and the United States. 


EFFECT ON EX-VESSEL PRICE OF ALBACORE IN JAPAN 


In August, September, October, and November albacore landings in Japan are 
normal very light and are not of much commercial importance, as is indicated 
in the table on page 2 of our letter to you of May 27. Last year was no excep- 
tion other than that the frozen tuna exporters were not in the market for the 
reason that they still had most of the 14,000 tons of summer run fish in inventory 
on which they were going to lose more than $1,500,000, and they were in no posi- 
tion to buy more from the vessels. As a consequence of the light demand the 
ex-vessel price finally reached a level of $195 to $210 per ton during November, 
having decreased to this level from the $300 to $330 per ton that had prevailed 
during the height of the summer run and through much of the previous winter 
season. 

During December, January, February, March, and April of this winter and 
spring the frozen tuna exporters continued to stay out of the market for the 
same reasons. Heavy shipments of this former summer’s run fish were still in 








286 AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 


the process of being dumped on this market during February and March and 
well into April, so that the frozen tuna exporters did not have the working capi- 
tal with which to buy new inventory. Having been burned during the previous 
season they were cautious. 

During this period of time substantially all of the albacore being landed in 
Japan was purchased for immediate canning by Japansese canners. The ex- 
vessel price firmed up to $230 per ton in later January, rose to $245 per ton by 
March and fluctuated in this neighborhood until mid-April. By this time the 
Japanese canners had put in reasonably close to their normal inventory of 
albacore for the year and began to retire from the market. Accordingly, the 
price began to drop toward the level that frozen tuna exporters would pay during 
late April and the first half of May. As will be noted later in this letter these 
exporters had apparently determined not to pay the fisherman more than $207 
per ton which they understood to be the top level that the United States 
Treasury would allow without charging added dumping tariffs when the f. o. b. 
price was $270 per ton. Accordingly, as the Japanese canners withdrew from 
the market the ex-vessel price dropped toward this level. 

But it did not stop there. As will be noted later in this letter, orders for 
frozen albacore were not coming in from United States canners at a satisfactory 
rate. Accordingly, the frozen tuna exporters came to the conclusion that they 
would have to be prepared to hold their nurchases in warehouse for an ertra 
2 months after the end of the season. This would cost them about $10 per 
month. Accordingly, they dropped their buying price down to a maximum of 
$188 per ton. 

By that time the peak of the summer production was approaching and sales 
to United States canners were stil light. The frozen tuna exporters began to 
feel that they might have to warehouse their albacore for 4 extra months as in 
1956, instead of the 2. So they brought their top buying prices to the fishermen 
down to $168 per ton. Under the pressure of the heavy landings of .une and 
this top price of $168 per ton, the ex-vessel price collapsed entirely so that sub- 
stantial volumes of export quality albacore were bought at $135 per ton and 
fish suitable for canning in Japan actually sold for ex-vessel prices as low as 
$100 per ton. 

The restraint of trade mechanism by which the exporters were able to depress 
their raw material costs so violently in what has always been considered to be a 
free auction market will be brought out below in this letter. But the essential 
point here is that approximately half cf the 1957 catch of albacore in Javan was 
bought by frozen tuna exporters during June at ex-vessel prices less than $160 
per ton, or at less than half the price that the catch had sold for in 1956. 

In 1956 the exporters had had to sell 14,000 tons of albacore at $270 per ton 
f. o. b. which was about $100 per ton less than their cost. In 1957 the same 
exporters, or those that remained in business, had somewhat more albacore than 
that in hand that they could sell at $270 per ton at a very substantial profit. 
Their wounds of 1956 were substantially healed, but the manner of their healing 
produced gross upsets in the tuna market of Japan and the United States that 
are continuing and whose end is not in sight. These will be set forth be!ow. 

The factual basis for these statements is set out in table 1, which gives average 
weekly prices in dollars per ton of albacore at the auction docks of the nrincinral 
fishing ports in Japan for 1956 and 1957. The data are taken from daily reports 
in the Tokyo press. The method by which they are grouped, weighted, and 
averaged are set forth on page 6 of our letter of November 15 to Mr. David W. 
Kendall, Assistant Secretary of the Treasury, of which you have a copy. 

Aside from the average ex-vessel prices this table shows another fact which is 
almost as disturbing to the trade as are the prices. These daily landings are 
only from the principal ports and do not purport to be complete statistics of 
landings. Those are not available through Japanese Government publications 
for something over 3 months after the date in question. In 1956, it will be 
noted, these samples from January 8 through July 5 comprised 35,496 tons of 
eatch. Official Government figures at year end showed that the total landings of 
albacore in Japan during that period of time had been about 48,700 tons. (See 
p. 2 of our letter of May 27 to you.) 

It will be noted that these samples for 1957 for the same period of time com- 
prised 40,244 tons or about 5,000 tons more than in 1956. If the same proportion 
of sample to catch holds in the 2 years, and we have no reason to doubt that it will, 
then about 55,000 tons of albacore were land in Japan from January 1 to July 4. 
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Preliminary data show that at least 5,000 tons of albacore have been landed in 
Japan additionally from July 5 to this date. 

Accordingly one can state with assurance that not only the price af albacore in 
the hands of Japanese exporters is abnormally low, but the volume is not much if 
any less than the big year of 1956, which caused this trouble originally. 


TABLE I.—Albacore ex-vessel prices in principal ports of Japan 





















! | | 
Tons in | Tons in | Weekly 
Period in 1957 sample | Weekly | Period in 1956 sample Weekly average 
} 1957 | average | 1956 average 1957 less 
than 1956 
Jan. 2 to 10..--.- 272.7 | $210.3 | Jan. 3 to 12__.._-. 560. 2 $238. 6 $28. 3 
Jan. 9 to 17 ‘ 386. 4 219.5 | Jam. 11 to 19_.. 418.4 246. 7 27.2 
Jan. 16 to 24.- | 198, 2 | 231.8 | Jan. 18 to 26__. 554. 4 | 232.7 9 
Jan. 25 to 31__-- 597.6 | 231.0 | Jan. 25 to Feb. 2 321.3 292. 2 61.2 
Jan. 31 to Feb. 7 600. 3 235.0 | Feb. 1 to 9__-- 448. 2 | 315.0 80.0 
Feb. 6 to 14__. 637.3 | 233.0 | Feb. 8 to 16_-- } 470. 6 333. 9 100. 9 
Feb. 13 to 21 851.3 | 221. 1 Feb. 15 to 23__..__| 264. 5 | 329. 5 108. 4 
Feb. 20 to 28 406. 7 240.8 | Feb, 23 to Mar. 1_-} 276.2 | 324.3 83.5 
Feb. 27 to Mar. 7_----} 407.7 246.7 | Feb. 20 to Mar. 8 141.9 | 292. 7 46. 0 i 
Mar. 6 to 14 ‘ 465.8 | 242.2 | Mar. 7 to 15....- 386. 8 317.0 74.8 i 
Mar. 13 to 21 529.0 | 238.6 | Mar. 14 to 22 489. 5 | 328. 0 89. 4 
Mar. 20 to 28 377.1 240.9 | Mar. 21 to 29._-_. 257.2 | 314.3 | 73.4 
Mar. 28 to Apr. 4 464. 4 | 239.0 | Mar. 28 to Apr. 5_.} 351. 5 288. 5 49.5 
Apr. 3 to ll | 474.3 243.6 | Apr. 4 to 12_.-.. j 466.5 300. 0 56. 4 
Apr. 10 to 18_- 746.2 | 221.8 | Apr. 11 to 19.-_- 423.7 | 277.4 55.6 
Apr. 17 to 25_- 423.7 | 240.3 |__- ae | pares: GS cee 
Apr. 24 to May 2-. | 759. 4 228.8 | Apr. 25 to May 3 315.8 321.2 92. 4 
May 1 to9 409.7 | 224.1 | May 3 to 10.... 620. 9 293. 7 69. 6 
May 9 to 16 1, 982. 0 197.3 | May 10 to 17_- 418.7 324. 4 | 127.1 
May 15 to 23 717.2 207.4 | May 16 to 24___- 2, 247.0 323. 7 116.3 
May 23 to 31 2, 993. 5 193.0 | May 23 to 31. 2, 647.0 313.3 120. 3 
May 29 to June 6 . 4, 926. 5 | 175.4 | May 30 to June 7. 3, 458. 5 333. 0 157.6 
June 5 to 13... | —- 7,099.0 | 157.3 | June 6 to 14. 5, 258. 7 314.7 157.4 
June 12 to 18_- i 5, 269.8 | 153.1 | June 13 to 21. 4, 528. 1 316. 4 163.3 
June 19 to 25 4, 206.3 | 147.7 | June 20 to 28. ...- 5, 359. 5 298. 5 150. 8 
June 26 to July 4 4, 142.3 | 144.5 | June 27 to July 5 4,810.8 275.0 | 130. 5 
Total sample to | 40,2444 - SPS Se. Ge ches LLetoabidsatdae 90, 406.0 fic... Cie ichontee 
date. | 
Actual catch to this | 1 55, 000 anividennia sei Ghvaid Grd abieedie calles GRANGE bap dgennceededbongecshance 
date. | } | 








1 Estimated for 1957. 





source: Nikkan Suisan Tsushin, 
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The sharp decrease in ex-vessel prices for albacore in Japan during the last 
6 weeks was not the working of an entirely free-enterprise system, but was the 
effect of one aspect of what appears more and more like a state trading system 
which has increasingly tightened its grip on the tuna trade from Japan to the 
United States in the past 8 or 10 months. This is, perhaps, the most far- 
reaching and fundamental effect which the dumping of albacore last year has had 
on the tuna trade. 

The discovery by the Japanese, in July of last year, that the lucrative trade 
in tuna with the United States had lost some of its profit bloom, and that a large 
quantity of frozen albacore would have to be dumped on the United States at a 
loss running to more than a million dollars in order to prevent a total collapse of 
the frozen-tuna export trade, produced a profound shock that ran through the 
entire tuna industry in Japan and reverberated through the three ministries 
having primary responsibility in the Japanese Government for keeping this trade 
healthy. These are the Ministry of Foreign Relations, the Ministry of Agricul- 
ture and Forestry, in which the Japanese Fishery Agency is located. 

After the first shock had worn off, the Japanese Government moved swiftly to 
examine the bases of the difficulty to find ways of extricating the tuna-export 
trade from the immediate crisis, and to prevent such misfortunes from recurring. 
In August, the Government set up the Tuna Fishing Survey Committee. This 
committee was composed of the leaders of all segments of the industry and 
government involved in the tuna trade—oceanographers, biologists, fishermen, 
boatowners, dealers, freezers, canners, exporters, and the three ministries. 
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The task of the committee was to report on the availability of tuna resources 
on a worldwide basis, the production, distribution, and export of the catches, 
and to recommend policies and actions that would establish a smooth and profita- 
ble flow of tuna from the oceans of the world to the markets of the world in a 
manner that would stabilize and develop the tuna industry of Japan. The com- 
mittee was divided into three departments—resources, distribution, and produc- 
tion. The committee studied and deliberated from August until December 19, 
1956, when it made its report to the Government. As full a copy of this report as 
we have been able to obtain yet is attached as appendix 1. 

Most important for the purpose of the present study is the series of recom- 
mendations from the distribution department incorporated, in less specific terms, 
into the survey committee report. Among these are the following: 

1. The antimonopoly law should be amended so that exporters of tuna to 
the United States could combine to better regulate prices and volume of 
exports in such a way as to promote them. 

2. The restriction of channels of export to the United States should be con- 
tinued and be legalized so that export volume and price could be more 
readily manipulated to take maximum benefit of fluctuations of supply and 
demand in this market. 

3. Further authority should be given to the Ministry of International 
Trade and Industry to integrate the production, distribution, and export 
operations of the industry. 

4. The present informal cooperation between canners, frozen-fish dealers, 
exporters, and fishermen should be formalized and legalized so as to be 
more effective. 

5. The antimonopoly law should be modified so that the canners, freezers, 
and fishermen could legally combine to establish ex-vessel prices. 

6. A method should be worked out so that there would be a season when 
eanners could buy fish and a season when frozen-tuna exporters could buy 
fish under Government regulation. Also, a method should be worked out 
whereby the Government would announce the proper ex-vessel prices for both 
canners and freezers before the fishing season begins. 

7. The number of tuna canners should be restricted under Government 
license, and all canners should either be forced to belong to the Canned 
Fish Export Association or be regulated by it as if they did. 

8. The number of frozen-tuna dealers for export should be restricted under 
Government license, and all should either be forced to belong to the Frozen 
Tuna Export Association or their activities be regulated by it as if they did. 

9. The establishment of a joint-sales agent with authority to supervise the 
various stages of export should be legalized by changing the Fair Deal 
Commission legislation. This legislation should also be changed to author- 
ize the Ministry of International Trade and Industry to quickly and effi- 
ciently assign production quotas to different firms. 

10. Contradictions between the trade-promotion law and the business- 
transaction law should be removed so as to permit closer management of 
production, prices, and exports by the Government and the export associa- 
tions. 

11. Loans from the Central Agricultural Bank should be available to the 
Marine Products Export Associations to enable the Joint Sales Co. to finance 
its normal operations. 

12. Longer term loans of Government funds should be made available to 
the export associations so that inventories in glut periods could be increased 
and dumping, such as occurred in albacore in 1956, could be avoided. 

The very formation of such a committee would appear to be illegal in the 
United States. If such a committee did bring forward such recommendations in 
this country, they could not be put into effect, because they conflict fundamen- 
tally with the basic economic law and policy of the United States Government. 
But in Japan things are different. Directly after the beginning of the new year, 
the three ministries of the Japanese Government began effectively putting into 
action the number of these recommendations that they could under existing law, 
and recommended legislative changes were taken up in the Diet, and at least 
some were acted upon favorably. Asa result of the Japanese Government’s im- 
plementation of these wide, sweeping recommendations to date, the competitive 
relationship between the Japanese tuna fishermen and the American tuna fisher- 
men in the United States tuna market has been fundamentally changed during 
the past 6 months. 
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In the United States, the several individual segments of the tuna industry are 
prevented by law from cooperating with each other in any way to stabilize or reg- 
ulate the price or volume of tuna production. As a matter of fact, during the 
very 10-month periods when the Japanese Government was encouraging all seg- 
ments of the Japanese tuna industry to cooperate in these matters and pro- 
viding some legal and financial means, as well as the leadership, for them to do 
so, the Federal Trade Commission was burdening the American tuna industry 
by entering a series of complaints against all segments of our industry to cease 
activities thought by it to restrain tuna trade in this country. ‘These com- 
plaints have been fully and satisfactorily answered, but, nevertheless, they were 
a source of material disturbances to the industry for many months. 

However, in Japan, the following outward signs of the internal changes that 
are taking place in the tuna trade have appeared: 

1. The number of firms permitted to export canned tuna to the United 
States has been limited to 19. (There are more than 100 canners of tuna 
in Japan, but the vast majority of them are excluded from directly exporting 
canned tuna. They must export their product through one of these 19 ex- 
port “windows”. 

2. Allocation of what volume each of the 19 “windows” can produce and 
export has been placed under the strict regulation of the Japanese Gov- 
ernment. 

3. Floor prices of export raw material and of finished goods are es- 
tablished from time to time under authority from the Japanese Govern- 
ment. 

4. Neweomers into canning of tuna are capable of strict limitation, as to 
production, by the Japanese Government for export. 

5. All canned-tuna exporters must belong to the Canned Tuna Export As- 
sociation or be subject to its regulation. 

6. Credit deriving essentially from the Central Bank, or Fishery Develop- 
ment Bank, which are the Japanese Government, is apparently available for 
working capital and inventory carrying. 

7. The number of firms permitted to export frozen tuna (which were 71 at 
the first of the year) has been limited to 18. They must belong to the Frozen 
Tuna Export Association and be subject to its regulation. The association 
acts as the joint sales agent for all. 

8. The volume of production and sales of each of the 13 “windows” is sub- 
ject to the close regulation of the Japanese Government. 

9. The minimum price which the 13 “windows” can charge for frozen tuna 
is established by the Japanese Government, although this would appear, at 
least on the surface, to be contrary to treaty obligations between Japan and 
the United States. 

10. Credit for working capital is provided, which derives ultimately 
through the Central Bank and the Fisheries Development Bank from the 
Japanese Government. 

All of these steps, and others, were what resulted in the major decline in ex- 
vessel albacore prices in Japan during June of this year. Since nobody else 
could export frozen albacore but these chosen “windows,” and there was no 
substantial domestic market for albacore, the frozen-tuna exporters simply did 
not buy from the fishermen until the price was right, according to their view. 

Thus we are confronted by the formidable weapon of what we can only con- 
clude to be a state trading system, on the one hand, brought to bear against a 
minor segment in a free-enterprise system, on the other hand, and this latter 
(we) has no consequential governmental aid or support. We can no longer 
consider ourselves in direct competition with the Japanese tuna fishermen; 
we must conclude that we are in direct competition with the Japanese Govern- 
ment, and we are out of our weight class. 

While what we can only interpret to be a state trading system has many im- 
portant advantages over us that are readily apparent, perhaps the most im- 
portant one is timing. For instance, the whole volume of albacore can be held 
off this market for weeks or months to manipulate this market’s price or it can 
be dumped in a unit to break the price temporarily. Control of volume in a few 
hands, access to Government credit for holding, control of price by the Govern- 
ment, restriction of policy formation (as well as its implementation) into a few 
hands under sympathetic governmental supervision provide advantages to the 
Japanese tuna industry with which we, who are kept apart because of long- 
settled policy of own own Government, can see no good way to cope 
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All of these matters have been quite freely discussed in the Tokio fishery press 
during the past 10 months. A number of articles from that press which illus- 
trate the points made above are included in appendix 2. We have a considerably 
larger supply of such articles, which we would be pleased to put at the disposal 
of the committee if you desire them. 


EFFECT ON CANNED-TUNA PRICES 


To state authoritatively and in quantitative form what the wholesale price of 
canned tuna is in a soft market such as has existed for the past 4 months is a 
difficult matter. The list price of the several grades of canned tuna, f. o. b. Cali- 
fornia canners’ terminal, is given once weekly by the United States Fish and 
Wildlife Service in its San Pedro market news service reports. Those statistics 
show that the published price for white-meat fancy tuna, advertised brands, has 
held quite steady at $15 to $15.25 per case of 48%4’s since the summer of 1956 (in 
the spring of 1954 it was holding at $16.50 to $17.50 per case and, in the spring 
of 1955, it was holding at $16.25 per case). For white-meat chunk, advertised 
brands, these statistics show that the price has held quite steady at $13.50 to 
$14.50 per case since the summer of 1955, but softened slightly in the last week 
of this June to $13.50. 

The biggest price break shown in these statistics occurred in white-meat fancy, 
private label. The price on this commodity had run steadily at $13 to $13.50 
per case since September of 1956. At this level, it was $1.50 per case higher 
than light-meat fancy, private label. In the middle of March just passed, the 
white-meat fancy, private-label price dropped by $1.50 per case to $11.50-$12 
per case. This brought it to exactly the price of light-meat fancy, private 
label. 

This new price held until June 1, at which time it weakened again slightly 
to $11.25-$12 per case, and the light-meat fancy, private-label price decreased 
50 cents per case to $11-$11.50 per case. 

The white-meat chunk, private-label prices have followed the white-meat 
faney drops. In January, that price was listed at $12-$12.50 per case. In 
mid-March it dropped to $11 per case. In the first week of June, it dropped 
to $10.50 per case—the same price as light-meat chunk, 61%4-ounce cans, private 
label. 

Thus, according to these Government statistics, the price of private-label, 
canned albacore in the United States has dropped $1.50 per case this spring. 
This wiped out the normal range between white-meat and light-meat canned 
tuna. Light meat so far has responded, according to this same source of infor- 
mation, by dropping 50 cents per case toward establishing this normal $1.50 
per case margin. 

Published Government statistics do not reflect fully price fluctuations on a 
declining market. The normal practice among American canners is to guarantee 
to buyers that they will not decline the listed price for 30 or 60 days after a 
sale. If they do, they will rebate to the buyer the amount of the decline on 
any stock he still has unsold of that bought at the higher price. Accordingly, 
in order to protect themselves against the paying of these rebates, the canners 
in a declining market often adopt one or another of a series of alternative 
methods of price cuts that are not reflected on the published pricelists. 

For instance, during May of this year, one canner had a coupon deal in 50 
market areas under which a customer got 10 cents off the regular price per can 
if he presented a coupon clipped from a newspaper ad. This, in actuality, was 
a price cut at the retail level of $4.80 per case. Other canners responded in 
different ways. One, for instance, is reported to have given $1.50 per case as an 
added advertising allowance. 

This weakening of the United States canned-tuna market in white-meat tuna 
is, of course, directly attributable to the fact that American canners for the 
past 6 months have had an abnormally high white-meat inventory. The 1956 
albacore production by United States fishermen was somewhat greater than it 
had been in immediately preceding years (see our letter of May 27 to you). 
This was bought and canned by American canners at white-meat prices ($350-$375 
per ton). Then, on October 3, the domestic ex vessel albacore price dropped 
suddenly to $300 per ton under the pressure of the news that 14,000 tons of 
frozen albacore was to be dumped on this market at below cost: $300 per ton 
for albacore is a light-meat tuna price when yellowfin is selling at $270 per ton 
ex vessel. Domestic canners, therefore, kept buying albacore at these prices 
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as long as domestic fishermen kept producing, and they kept producing in fair 
quantities right into January. 

Directly after the first of the year, when the news leaked from Treasury to 
Japan that our dumping charges were likely to be dismissed, the dumping of 
the 14,000 tons of 1956 summer albacore on this market from Japan began in 
earnest and continued heavily through February and March into April, by 
which time it was pretty well cleaned out of Japanese warehouses. All of this 
came in to the United States at $270 per ton f. 0. b. Tokyo and the ocean freight 
charges, as previously reported to you and Treasury, had been temporarily de- 
pressed by the Pacific Freight Conference from the normal $61.75 per ton down 
to $45 per ton for the particular purpose of easing the flow of this distressed 
merchandise into this market. Accordingly this albacore reached cannery floors 
here at about $325 per ton. As we have explained to you and Treasury previ- 
ously, Japanese frozen albacore (because of preshipping grading and drying out 
in storage) equates approximately with ocean run albacore from domestic fisher- 
men at $300 per ton, and our yellowfin and skipjack, ocean run, at $270 and $230 
per ton, respectively. 

As a consequence of this cheap price our canners could not forbear buying this 
fish. If they had done so it would have been canned in Japan and been dumped 
in this market in that form. Accordingly they bought, canned, and put into 
inventory more white-meat tuna than they could sell at white-meat canned-tuna 
prices then obtaining. While the weight of this excessive white-meat inventory 
has depressed the white-meat market some, and has begun to exert the same 
effect on the light-meat market, it has not yet depressed that price sufficiently 
to move out the excess inventory into consumer or distribution hands. 

The weakening of the United States canned-tuna market has also been reflected 
in the situation of the Japanese tuna canners in Japan, their inventory problems, 
their price structure, and their volume of sales. These are some of the major 
trouble spots that have developed there: 

1. Japanese tuna canned in brine has not been moving as well as antici- 
pated in this market. Only about 600,000 cases have been exported to here 
in the first 6 months of this year. The Japanese feel that in the neighbor- 
hood of 1,800,000 cases should be sent here during the whole of 1957. They 
now realize that this cannot be done without dropping prices here. Accord- 
ingly, the Tokyo Canned Tuna Sales Co. in late June granted a rebate of 
80 cents per case on canned tuna in brine here as an advertising allowance. 
They realize that this is a price cut, but in order to avoid paying floor stock 
guaranties, and in the hope that the depressed market situation is only tem- 
porary, they have made it in this form. Already it is apparent to them that 
this is not a sufficient stimulant to move the merchandise and they are 
formulating policy to drop the list price $1 per case on tuna in brine, and 
perhaps on tuna in oil, in this market—or by such a margin as is required to 
move the merchandise. 

2. As with our canners, it has been economically irresistable for the Japa- 
nese canners to refrain from canning more fish than their immediate market 
needs on this falling raw-material price. The Japanese canners packed 
substantially all of their 1957 market needs for white meat out of the winter 
catch of albacore in Japan. As the summer run ex-vessel prices of albacore 
dropped to half of the winter prices they came back into the raw-material 
market strongly. This gave them more inventory than they wanted but it 
averaged their inventory cost per case downward. As a result, inventories 
of canned tune in Japan is rumored in the trade to be at a record 
high for this time of year. Since the average case cost in the inventory is 
low, the pressure of this high inventory on the price structure of the market 
and on the monopoly regulative structure is becoming unbearably strong. 

3. Fancy white-meat tuna in oil is reported in the trade press to be selling 
in Europe and in Canada at prices ranging from $5.30 to $6.70 per case 
f. o. b. Toyko. There is a duty on canned tuna in oil imported into the 
United States of 35 percent ad valorem. Duty, freight, and commission paid, 
this white meat in oil can be laid down in the United States at $8.50 per case 
or less, which is $3 per case less than the presently depressed price referred 
to above. 

Such importation, which would be positively ruinous to the American industry, 
is presently ruled out by regulations established, or at least permitted, by the 
Japanese Government and enforced by the Canned Tuna Export Association 
which functions under the close regulation of the Japanese Government. Under 
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these regulations only nominal quantities of tuna canned in oil are permitted to 
be exported from Japan to the United States. 

It is proving to be very difficult, however, for leaks in this dam of regulations 
to be completely plugged against the pressure of this much price differential. 
One of the liveliest concerns now being expressed in Japan is how to prevent ex- 
porters from shipping this canned tuna in oil to Canada or Europe and either re- 
exporting it to the United States or actually rerouting the shipment to the 
United States after it has left Japan and while it is still in transit. 

This price differential in canned white-meat tuna in oil which has developed 
from the exceptionally low ex-vessel prices of albacore in Japan during this 
summer season, which in turn was a reaction to the dumping of 14,000 tons of 
frozen albacore on this market last fall, winter, and spring, poses the most sub- 
stantial threat to the entire American tuna industry. 

Substantiation for these remarks with respect to the canned-tuna situation in 
Japan may be found in the news articles from Tokyo included in appendix 3. 


EFFECT ON EX-VESSEL ALBACORE PRICES IN THE UNITED STATES 

Last fall the ex-vessel price of albacore on this coast was $375 per ton w hen 
the news of the threatened dumping of the 14,000 tons of frozen albacore from 
Japan first came to the attention of the trade in late September, The price broke 
to $300 per ton in the first week of October and remained there for the rest of the 
season. 

Fishing for albacore began again in southern California in the last week of 
June. Until July 8 there was no price established. Fishermen were paid, on 
account, advances reportedly varying from $270 to $300 per ton. The season 
has begun slowly. As a consequence on July 8 a price of $310 per ton was 
established by one company. This is not under contract as is usual; it is simply a 
provisional price subject to change by the canner at will. This is the lowest 
price that has been paid for albacore on this coast since the removal of price 
controls at the end of World War II. Nobody in the trade has much faith that 
it will stay even so high for long if normal production of albacore comes in. 


EFFECT ON UNLOADING RATE AND FISHING TIME OF TUNA CLIPPERS 


The fleet which forms the American Tunaboat Association catches very little 
albacore in normal years. Substantially all of its catches are yellowfin and 
skipjack tuna which are used exclusively for producing light meat canned tuna 
in oil. Yet this fleet normally produces 70 percent of all of the tuna produced 
by United States fishermen. 

In the period 1953 to 1956 the Japanese built a new fleet of high seas tuna 
vessels somewhat larger than our entire fleet, in addition to the very large tuna 
fleet already in existence. This new fleet was built as a direct result of the 
so-called special law for the rejuvenation of the high seas tuna fleet. The law 
came into effect in 1953 and expired in 1956. Financing was provided by the 
Fisheries Development Bank of the Ministry of Agriculture and Forestry and 
by the Central Bank of the Japanese Government. 

This new fleet rapidly spread its operations throughout the tropical and 
subtropical Pacific, then throughout the Indian Ocean, and finally in 1956 into 
the Atlantic. The landings of yellowfin tuna in Japan zoomed accordingly as 
the new fleet elements entered the fishery. The landings of this species of tuna 
in Japan in the last 7 years have been as follows according to the statistics 
of the Japanese fishery agency : 
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As this new fleet produced more tuna the exports of frozen yellowfin tuna from 
Japan to the United States increased accordingly. For the last 7 years they 
have been: 
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In the past 4 years increasing quantities of yellowfin have been exported to 
the United States in various stages of preparation such as dressed fillets, loins, 
disc, ete. The figures cited above have not been corrected for this factor and 
therefore are substantially lower in recent years than the actual situation. 

Under the pressure of this torrent of yellowfin tuna the operation of our fleet 
decreased sharply in 1955. Our catches dropped from 121,000 tons in 1954 to 
88,000 tons in 1955. This came about because our vessels were unable to sell 
their catches, unload them, and get out fishing again. Under this pressure we 
cut the price of our fish during the winter of 1954 and 1955 three times by a 
total of $80 per ton or 23 percent. 

These drops in our prices did not prevent the flow of frozen yellowfin tuna 
into the United States from Japan which continued to increase during 1956. 
But it did finally in 1956 decrease the flow of frozen albacore. The ex-vessel 
price of yellowfin had dropped down to the point where albacore could not be 
canned and sold as light meat at current albacore prices. Apparently about 
400,000 to 500,000 cases of light-meat tuna had been canned from albacore per 
year in recent years. 

Accordingly, in spite of the increased yellowfin imports during 1956, our 
market increased sharply and the bait boat fleet was able to sell 112,000 tons of 
tuna, which was approximately what we had actually been able to sell in 1954. 
The continued increase of yellowfin imports plus our own catches caught up with 
the increasing market in the early fall of 1956. At this time came word from 
Japan of the 14,000 tons of albacore that was to be dumped in this market. Ac- 
cordingly our canners slowed up the unloading of our vessels and imposed long 
lay-up periods after unloading which they were able to do under contracts then 
existing between us and them. 

These enforced lay-ups continued through the fall and winter into the first 
week of February of this year. Normal operating conditions of our remaining 
fleet of 152 vessels are reached when a level of 100 to 110 vessels are at sea 
fishing, 1,000 to 3,000 tons of fish are in harbor aboard ship awaiting unloading, 
and any vessel is beginning to unload within 2 to 7 days after it returns frum 
sea. 

This normal condition applied to the fleet this year from the second week in 
February into the second week of June, at which time the unloaded fish began to 
pile up at the dock again. As of July 8 there were only 87 vessels of our fleet 
at sea fishing. Thirty-one vessels were in port empty, all of which had been 
delayed in unloading which put them behind in repairs that were necessary 
before departure for the fishing grounds. Thirty-six vessels with a carrying 
eapacity of 8,520 tons were in harbor awaiting unloading. The waiting time for 
unloading was 21 to 23 days. Projected deliveries made it fairly certain that 
this would increase to at least 30 days within the next few weeks unless there 
is a heavy albacore run, under which condition our wait for unloading will 
increase further. 

The reason for this is simply that at the present ex-vessel albacore prices in 
the United States albacore can be once more canned and sold for light-meat tuna 
at a profit and once again is occupying our market for yellowfin and skipjack. 


CONCLUSIONS 


In conclusion these facts currently stand out in whole in part as results of 
the dumping of 14,000 tons of albacore in this market from Japan during last 
fall, winter, and spring: 

1. The ex-vessel price of albacore in Japan during the peak of this summer 
season was less than half that during the 1956 season, and the lowest since 
the war. 

2. California canners reportedly have an abnormally high albacore inven- 
tory at prices which have permitted, if not forced, a sharp reduction in 
canned white-meat tuna prices, which has in turn softened the market for 
ali canned tuna in this country. 

3. Japanese canners have a large inventory of canned white meat at raw- 
material costs which would permit them to dump it in this market at $3 
per case below present depressed canned tuna prices (which domestic prices 
are less than 80 percent of the BLS index based on the years 1947-49 at 
100 percent). 

4. Ex-vessel prices for albacore on this coast are the lowest since the war 
and cannot be judged to have much permanence at this level. 
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5. Our fleet is once more being delayed by 3 weeks in unloading and the 
prospect is for greater extension of this time delay in the next weeks and 
months. 

6. Deliveries from our fleet are already 12,000 tons behind last year. 

7. Total imports of frozen tuna are once more increased over the previous 
year, as are the imports of canned tuna and the imports of the new commodi- 
ties of tuna loins and similar forms. The likelihood is that the rate of 
imports of all of these forms of tuna will continue to increase as the year 
progresses. There is substantial danger that heavy dumping of canned tuna 
will occur as happened in 1950 with disastrous effects in this industry. 

8. By actions of the Government of Japan the export tuna industry of 
Japan, both canned and frozen, appears to have been coalesced into a tightly 
held and readily manageable monopoly so closely under the control of the 
Government of Japan and financially supported by it as to be in essence a 
state trading monopoly. 

9. There is no tariff or quota on frozen tuna. Under present raw material 
cost conditions in Japan tariff and quotas on canned tuna are ineffective. 
It has been demonstrated to the Japaneses that the Antidumping Act of 1921, 
as amended, is ineffective in preventing dumping. 

These are the effects on a producing industry, already seriously weakened by 
imports, of the dumping of relatively small volume of its raw material on this 
market at substantially below its cost of production. There seems to be nothing 
that can prevent the damaging effects of this act being felt seriously this year 
in every port of the western United States. 

What has been done cannot be mended. The sharp distress in this industry 
will grow as the year progresses. One hope that the tuna fishermen on this 
coast have had is that your committee and the Congress will amend the Anti- 
dumping Act so that this will not happen again. It is our belief that hearings 
on such revision by your committee will in themselves have a preventive effect 
on the Japanese Government, fend off the dumping of canned tuna here this 
coming fall, winter, and spring, and give clear notice that the United States 
Government will not permit the destruction of the tuna producers or of the tuna 
industry totally. 

Accordingly, we have been most pleased to learn that your committee has 
scheduled public hearings on the revision of the Antidumping Act on the last 
3 days of July. 

Sincerely yours, 

AMERICAN TUNABOAT ASSOCIATION, 
JOSEPH J. MapruGa, President. 


APPENDIX 1 


Tuna FIsHING: FuTURE PoLticy AND NOTEWORTHY MATERIALIZATION OF SURVEY 
COMMITTEE REPORT—CONCLUSIONS REACHED—STARTING Point’ 


Tuna fishing has finished a period of recovery during the past 10 postwar 
years. It is in a stage which is both important and difficult for future planning. 
Consequently, how to plan its development is of great concern for all tuna-fishing 
circles in the country. It will have immediate bearings upon the management 
of fishing and the livelihood of fishermen. 

The Government set up the Tuna Fishing Survey Committee and asked this 
Committee to report on planning for resources, production, and distribution of 
exports, to stabilize and develop the industry by establishing a smooth produc- 
tion to consumption policy. The Committee made the following report on 
December 19, 1956, after deliberations were held in each of the departments since 
August 1956. Thus, items in the planning report will be realized one by one. 
In this sense 1957 is a significant year. Let us examine the contents of the 
report and its objectives so you, the fishing public, will be prepared for what 
is coming. 

The Survey Committee was divided into three departments: Resources, Distri- 
bution, and Production. 


1 Source: Japan Skipjack and Tuna Fishery Association, No. 59, December 1956, monthly 
edition. 
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The Resources Department made an investigation as to whether increased 
landings had had adverse effects on tuna resources for a purely biological point 
of view, and also from a management point of view. From this the Department 
has drawn conclusions. 

The Distribution Department surveyed demand situations at home and abroad ; 
whose prospects have important bearings upon the present rate of increases in 
landings. ; 

The Production Department decided on plans for production according to 
conclusions drawn from the other two Departments. The data obtained from 
these two Departments are hazy, so that production must also be regulated 
accordingly, the conclusion noted. 

The present fishery laws only regulate some designated pegalic fisheries, while 
only giving basic regulatory articles for others. It is desirable to organize tuna 
fishing into an orderly system for its development. This is required to increase 
international activities along with expanding fishing areas and larger fishing 
craft. Coordination must be realized in every sector of the fishing industry in 
order to treat equally all its integral parts. Changes must be made to any part 
which is unfair. The Production Department also discussed these points. 

The report and important opinions of each Department follow: 


REPORT OF THE SURVEY COMMITTEE 


The Committee observes the following present conditions as prerequisites for 
measures to be taken in resources, production, and distribution in its report 
to the Government on tuna fishing, and thus, to establish an organized policy 
for the stabilization and development of the industry. 

A. The present stage of the study of resources has, to some degree, a 
small amount of information on the nature of tuna resources. This is 
insufficient to estimate exactly the causes of changes in fish resources 
and its effect. Accordingly, trend of tuna resources must be carefully 
studied at the present stage. 

B. In production, difficulties are on the increase in tuna fishing because 
of the decrease in the average number of voyages and increased expenditures 
per unit amount of the catch. This increased expenditure is being caused 
by the distance of the fishing grounds and the decline in the rate of the 
average catch. 

C. In fields of distribution and exports, though domestic demand has 
enough room for increased landings, markets for exports will increase at 
a slow rate. 

The Committee analyzed the above conditions and reported as follows: 


I. Resources 


A. Facilities for study: Present facilities for the study of fish resources are 
so poor that they cannot meet requirements to explain changes in fish resources. 
Therefore, to increase the facilities of Government institutes for experiment 
and study, a plan must be made to organize a cooperative system between 
fishing boats, guidance ships, and training vessels of local marine experiment 
stations and marine high schools. This will provide biological data on tuna 
resources quickly and in large quantities. Since tuna, during its lifespan, 
covers such a wide ocean area, information must be more frequently exchanged 
internationally. 

B. The following points must be carefully studied. 

1. The course of fish movements by loosening marks as a basis for fore- 
casting the conditions of fishing areas. 


2. Evaluating fish age as a basis for acquiring information of changes 
in fish resources. 


3. Setup for replenishing the resources. 
4. The relations between the decline of the rate of catch and the resources. 
IT. Production 
A. Regulations on tuna fishing : 
1. Present regulations are concerned with the preservation of resources. 
However, the present industry needs regulations to cover the management 


side of the industry, and considerations must be given to its international 
nature. 


2. The present system, which is divided into pelagic tuna fishing, medium 
sized tuna fishing, and mothership (factory type) type tuna fishing, must 
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be coordinated into a unified system. At the time of unification, No. 1 above 
must be considered. 

3. Concerning small beats of local areas, regulatory measures must be 
transferred and put under the jurisdiction of prefectural governors in 
certain conditions, to promote the economy of fishing villages. 

4. The institutionalization of the basic points of fishing abroad must be 


examined. 
B. The rationalization of the policy on permission and guidance of tuna 
fishing. 


1. Policy for permission of tuna fishing. 

(a) Under present circumstances, no new permits must be given. 

(b) When increasing the tonnage of fishing boats, the proper tonnage 
must be increased by studying present conditions. 

(c) The maximum tonnage of single boat operations: A decision must 
be made after carefully examining changes in the fishing area, coordina- 
tion with smaller type craft, and the trend in the sales of products 
However, when permission is given to this type of fishing boats, care 
must be taken on various factors such as allocating permits of tonnage 
to each catcher on motherships. 

2. Treatment of mothership tuna fishing. 

(a) In view of the fact that present conditions of resources does not 
allow careless catches and that sales of products is not easy, mothership 
operations would be better if left out at the present time. However, 
in case of new permits granted, the fishing area, fishing regulations, and 
markets for the products must be carefully weighed. In addition, 
coordination with the entire tuna fishing industry must be carefully 
studied along with the rationalization of small-scale fishing. 

3. Policy for guidance in fishing abroad. 

(a) Those who have immediate or indirect bearing upon exports to 
the United States must be limited to the present scale. Others who are 
separated from these exports to the United States must be aided in 
their development. 

4. Policy to guide local guidance vessels. 

(a) They must be guided to operate for a given purpose with proper 
conditions and limits on construction and operations. Resources and 
marine surveys must be conducted so that they will contribute to the 
sales of tuna products. 

C. Management reform : 

1. Tuna fishing is carried out by various size boats in different localities, 
but the bulk of them are small size fishermen who are in a tight spot be- 
cause of the present decline in the rate of catch. To cope with the situ- 
ation, full investigation of actual conditions, the proper size of manage- 
ment, maintaining freshness of the catch, promoting domestic and overseas 
markets, and improvements in financing them must be adequately taken 
eare of in overall planning. 

D. Preparations for international trends in fishing. 

1. The Government should establish adequate preparations for inter- 

national trends in fishing. 
E. Others: 

1. In view of the increasing complexity and international nature of the 
tuna fishing industry, along with the development of the industry, fishing 
circles must organize themselves to develop the industry. The Government 
must give special considerations to foster and strengthen the organization. 


ITI. Exports 
A. Promotion of exports: 

1. In order to increase exports, both producers and export circles must 
take further steps effectively; especially to maintain proper limitations in 
the number of exporting companies to avoid over competition, and thus, to 
keep orderly transactions. Also, from the general standpoint of the pro- 
motion of exports, considerations must be given to reform legalities so 
that proper steps can be made to cope with the actual situation and in- 
prove the administration in charge of export procedures. 

B. Price stability of material fish. 

1. The stabilization of prices of raw fish is necessary to stabilize export 
prices. Measures must be taken to stabilize fish prices through the co- 
operation of the fishermen, canners (processors), and frozen fish dealers. 
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©. Reform of present laws, such as improving the registration system. 

1. Reexamine the registration system of manufacturing facilities, regu- 
lations on the procedures for the enforcement of the coordination rules of 
the associations, etc. If necessary, the laws concerning marine products 
export promotions should be amended. 

D. Securing funds for concentration of goods and sales. 

1. Tuna goods are easily affected by fluctuations in the catch of fish and 
exports. Accordingly, proper steps should be taken in order to secure neces- 
sary funds for the concentration of products and their sales. 

E. Market research and sales publicity. 

1. Along with the market research in the United States, publicity for the 
growth of consumption should be strengthened. In addition, the same should 
be done in Europe, the Near East, and southeast Asia in order to open new 
markets. 


IV. Domestic consumption 


A. Distribution measures. 

1. In order to promote domestic consumption, to secure a well-balanced 
supply throughout the year, avoid price fluctuations. Thus, a constant price 
and a constant flow of goods must be supplied to the market. In general, 
if proper measures are taken, the domestic market will be expanded. There- 
fore, measures to improve distribution must be pushed. Future trends in- 
dicate that there will be more frozen fish consumed. Processing and storing 
facilities must be enlarged. 

B. Promote the consumption of fish sausage and processed frozen fish. 

1. Organized market research and publicity campaigns must be taken not 
only in large cities, but in rural areas as well. Special care must be taken 
to facilitate simple frozen storages necessary for distribution. 

Increase the domestic consumption of albacore. 

1. It is dangerous to depend solely on overseas markets for sales of alba- 
core. To regulate the confusion in the purchase competition of material 
(raw) fish, prices must be stabilized with an attempt to promote domestic 
consumption of raw and processed albacore. 

D. Statistics on consumption and distribution. 

1. The Government must take efforts to prepare statistics on tuna con- 

sumption and distribution in cooperation with circles concerned. 


OPINIONS IN THE RESOURCES DEPARTMENT 


The issue that first came up in the Resources Department, was, of course, the 
reality of tuna resources. 

Recently, because of the increasing number of large sized fishing boats, the 
catch has been 2.7 times the 1931-40 catch, and 1.5 times more during the past 
3 years. On the other hand, average landings of individual fishing boats has 
been declining. With the prolongation of average voyage days and the decline 
in the catch per ton, with coast and offshore landings decreasing, the problem 
of resources has come up to the fore. 

A. Bluefin tuna and albacore landings fluctuate periodically on account 
of natural changes and not on manmade factors. There are more natural 
factors than artificial factors. Therefore, a study of natural resources 
must be carried out so that resultant information contributes to the im- 
provement of the fishing industry. It is too early to give any definite answer 
un the decrease of resources based on the statistics of the past few years. 

B. In assessing the amount of resources, the customary procedure is that 
changes in the periodical year in the vast sea areas are regarded to be the 
changes in resources, In the study of tuna resources, the limited data on 
the age of fish and movements by marking shows that yellowfin have been 
caught to the maximum while albacore resources has not been utilized to 
its full extent. Though there is a lack of fish age data, small catches during 
the year give no alarm in the case of bluefin and bigeye tuna. The annual 
rate of catch of swordfish exceeds that of bigeye, and thus, swordfish oper- 
ators must be careful in their operations. 

C. Problems are left unsolved in the above two theories and consequently 
it is difficult to come to.any direct conclusion. 

Another view is: 

It is held that tuna resources have been declining. Apart from assessing the 
overall judgment of the entire resources, the decline of the rate of landings 
(catch) and the per ton hauls suggests this. 
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At the time of the removal of the previous MacArthur Line, 150-ton boats 
operated 6 voyages a year. Now 150—200-ton boats operate only 5 or less voyages 
a year, with vessels in the 300-ton class operating 4 or less voyages a year, and 
those vessels above 500 tons operating 8 voyages. The number of days have 
increased in operations. 

Increased operations at distant areas indicate the decline in coast operations. 

Biologically the resources may not be decreasing, but from the standpoint of 
fishing operations, the decline of the rate of catches and increased operational 
days indicates the decrease in resources. The distant fishing grounds virtually 
shows the decline of fish resources. 

Thus, there are two standpoints on the study of tuna resources. One is from 
a biological point of view while the other is the fishing point of view. 

In a nutshell, the present stage of resource studies does not offer enough data 
to estimate exactly the movement and quantitative changes in tuna resources. 

In the report, the committee recommends increases in facilities of study. 
These improvements hope to remove the gap between research and the fishing 
industry. It should not be forgotten that full cooperation between our research 
institutions and foreign institutions must be maintained in this respect. 


OPINIONS HELD IN THE PRODUCTION DEPARTMENT 


The following points were pointed out at the deliberations on the improvement 
of productivity and the stabilization of management of the tuna fishing industry. 

A. No detailed data have been gathered on tuna in biological research. 

B. The value of tuna fishing areas from a management point of view does 
not warrant any optimism. i 

C. The home market is developing slowly, but too much cannot be expected 
here. Sales to the United States has hit a ceiling for various reasons. It is 
also difficult to expect much in expanding the European market. 

D. Prices of tuna fluctuates from year to year and from season to season, 
but from the point of view of management it is at an appropriate rough 
level. 

Recommendations are given from the considerations of the above. 


I. Legal aspects of tuna fishing (inelading permits and guidance policies) 
A. Legal basis for regulatory measures on tuna fishing. 

1. Legal laws of the present fishing industry is limited to the preservation 
of resources and the coordination of the fishing industry. In view of the 
character and the present conditions of the tuna fishing industry, besides 
the above 2 points, management of the fishing industry and international 
reputation must be added in the consideration of regulatory measures. 
Also, since present laws are mainly for offshore fisheries, if possible, a 
separate system should be established in this case. 

B. Merits and demerits of the present system. Those on pegalic tuna fishing, 
medium scale tuna fishing, and motherboat tuna fishing. 

1. The actual conditions of tuna fishing suggests a removal of the sep- 
arating line of 100-ton boats, between pegalic and medium scale tuna fishing, 
with both being included into a unified system. Mothership operations 
should also be included in this unified system. As for boats of local districts 
befow a certain tonnage, the authority to give fishing permits should be 
transferred to the local governors (prefectural) on the condition that the 
Fishery Agency has the right to frame permit policies, 

2. The lottery system in article 58 of the fishing law should be abolished 
because it no longer fits into actual conditions. 

8. An exact definition of single boat operations and mothership operations 
must be given to meet present conditions. As for operations in foreign 
waters; in view of the present conditions of domestic fisheries, basic condi- 
tions for developing overseas fisheries must be legally formulated. 

©. Merits and demerits of the present practice of giving permits and 
guidance. 

1, Overseas operations (including fishing from bases in foreign countries) 
must be guided as follows: 

(a) Operations should be restricted for the time being for those 
products are destined for the United States, those having possible ship- 
ments to the United States, and those having bad influences on exports 
to the United States.. Those who are aiming at other countries should 
be guided by making thorough market researches in these countries, 
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and measures should be taken to help their operations. Due to the 
present activities of fishing boats, efforts should be made to set up sup- 
ply depots at various spots for supplying fuel and other necessary 
materials. ‘ 

2. On the policy of guidance of experiment operations of tuna fishing 
boats of local governments. 

(a) Proper restriction should be maintained concerning building and 
operations. They must be guided to operate for a given purpose. 
D. Policy on pelagic tuna fishing and medium scale fishing. 

1. Under present conditions, no new permits (including permits to oper- 
ate along with other fishing, and temporary permits) should be given. 

2. Under present conditions, the method of adding substitute boats by 
their respective tonnage should be taken after fully examining the condi- 
tions of the transferred boats to their proper class. 

3. We consider it necessary to examine carefully the pros and cons of 
setting up operational areas by type of boats and of adopting fishing tools 
and methods for large catches. 

4, The maximum gross tonnage of single boat operations must be decided 
after carefully examining transitions of utilization of fishing areas, adjust- 
ments with medium- and small-sized boats, and the trends in the sales of 
products. However, immediate permission to be given to this type of 
fishing boats should be handled delicately, weighing cautiously various 
factors (i. e., allocating tonnage of dories on the ship, etc.) 


II. Items mainly concerning management of fishing 

A. On management by type of boat, by fishing base, by scale of operations, and 
by type of operations. 

B. On the proper type of boats by base and managements by type. 

C. On the present situation of fishing areas (value of fishing area) from the 
point of view of management. 

D. Price of fish and sales on the market. 

E. Present conditions of financing. 

As for A, B, D, and E above, the Government must make a full investigation 
and take steps to facilitate the stability and development of fish management. 
As for C, the fact that the rate of landing is declining in tuna is clear. 


III. Items mainly concerning international fishery accords 


A. On the trends in recent international fishery accords. 

B. On the way of thinking concerning tuna fishing accords. 

C. On the preparation for countermeasures concerning tuna fishing accords. 

We desire that the Government should investigate thoroughly international 
trends and establish firm preparations without fail. 


IV. Others 


It is to be recognized that in view of the increasing complexity and interna- 
tional nature of the industry with the expansion and development of tuna fishing, 
it is difficult to solve problems facing the industry and promote further develop- 
ment in the industry if dependent only on Government guidance and supervision. 

Accordingly, the people in the industry should realize the importance of their 
industry and take special considerations to strengthen their organization for 
steps to develop the industry. 


OPINIONS OF THE DISTRIBUTION DEPARTMENT 


I. Report markets 


A. On promotion of exports. 

1. Reform in the antimonopoly law. * * * Despite the separation of tuna 
exports to the United States from domestic consumption, the standpoint of 
fair dealing is preferred. This must be changed into the standpoint of gen- 
eral promotion of exports, and if necessary, ways must be open for taking 
realistic steps to be exempt from the antimonopoly law. 

2. Proper number of export channels. * * * The frame has been set up on 
exports to the United States and the export volume has been regulated under 
the frame. Hereafter, too, by keeping and strengthening the export agent, 
orderly transactions must be maintained. 

3. Integral operations between production, distribution, and export com- 
plex channels of authorities exist over marine products. Ideally, unified 

97539—57——20 
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organization by producers is desirable. For the present, by giving more 
authority to respective sections of the Ministry of International Trade and 
Industry (MITI). 

4. Setting up genuine cooperation between canners, frozen fish dealers, 
exporters, and fishermen. The present setup which is mainly superficial 
should be changed into an effective one in the future. 

B. Stabilization of prices of raw fish: 

1. Landing price agreement: The fishermen need a certain level of landing 
prices to make ends meet. But for this type of agreement, solutions should 
be sought in connection with the antimonopoly law and coordination with 
canners and freezers. 

2. Adjustment in the demand for canned and frozen fish: Adjustments 
must be made between canned and frozen fish circles before negotiating with 
fishing circles, though self-adjustments are made among dealers. However, 
both canners and freezers try to make inroads into the free-allocation sys- 
tem by producing at the same time, resulting in fierce competition for raw 
fish. Thus, the price of summer albacore rises, and by the time of winter 
albacore production is almost complete so the subsequent landing price 
decreases. To avoid these results, the period for production by canners and 
freezers must be adjusted. Also, the method by which the Government an- 
nounces proper purchase prices for canners and freezers before fishing and 
production must be studied. 

C. Improvement of present laws, such as the reform of the registration system 
(mainly concerning the problem of executing the laws concerning the promotion 
of marine product exports) : 

1. Reform of the registration system: Because of the fear that there will 
be all-out ruin in the canning enterprises on account of overproduction along 
with the changing situation, the principle of a permission system considered 
at the outset of formulating the law must be brought to use. 

2. Raise standards of registration: The present standards are lax as 
regards the reputation abroad, so higher standards must be set with the 
dealers made responsible. 

3. Simplification of procedures of adjustment regulations for effective- 
ness: Present regulations require the approval of the Fair Deal Commission 
and MITI for any self-adjustments in association, thus, resulting in a delay 
which sometimes is considerable. Reforms in order to avoid this delay 
is necessary. 

4. Regulation on outsiders, or forced participation in the association: 
Members of the association may be regulated, but if there is no regulations 
on outsiders, adjustments within the association will be meaningless. 

5. Legalizing a joint sales agent: By adjusting relations with the Fair 
Deal Commission, the joint sales agent must be given the authority tuo 
supervise up to a certain extent the stages of exports. 

6. Integration must be given to the promotion law and the transmission law. 
W> wish to remove contradictions by making the trade transaction law con- 
cerning farm and marine products independent or by making amendments to the 
present export and import transaction law. 

D. On securing funds for concentrating goods and sales: 

1. Estoblishing finances: We wish to keep law article 29 from becoming 
dead, and to give loans to the Marine Products Association from the Central 
Agricultural Bank, and to give financial assistance to joint sales from the 
association. 

2. Establishing funds: It is desirable to establish funds for export of 
marine products which is prone to go through violent fluctuations. Cereful 
consideration is required in connection with dumping relative to the funds. 

KE. Market research end publicity for consumers: 

1. Intensive market research in the United States: Growth of volume 
and value can be expected by proper sales methods according to market con- 
ditions. On the other hand, production is seasonally handicapped. A finan- 
cial system while waiting for exports must be considered. 

2. Since exports to the United States are limited, positive steps should be 
teken to enrry out market researches and sales publicity campaigns in 
Europe, the Near East, and southeast Asia. This should be promoted by 
adopting a kind of reward system for developing new markets. 
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II. Domestic market 
A. Promoting measures for distribution : 
1. Distribution must be well balanced by stabilizing the quantity and 
prices of goods. New horizons may be open in the domestic market, depend- 
ing on the policies in this respect. . 
”. With the development of long-distance fishing, the frozen-fish business 


will tend to grow in the future. Distributional improvements for domestic 
demand must be made to take the weight off exports. 


APPENDIX 2 


1. January 9, 1957—Nikkan Suisan Tsushin 

A board of directors meeting of the All Japan Frozen Food Association was 
held on January 8, 1957. The board conferred on the frozen albacore preduction 
limit and the summer albacore deficit which was left to the board of directors at 
a general meeting held at the end of last year. The board of directors decided to: 

1. Reduce the production limit from 12,000 tons to 8,000 tons with this 
limit to be put into effect from January 16. The association also approved 
a plan of the Co-Sales Co. that if sales conditions become favorable, the 
reduced 4,000 tons will be added to the production limit. 

2. In regard to the summer deficit plan the association will try to redeem 
the deficits encountered by its members by establishing some sort of a reserve 
case fund in the Co-Sales Co. The management of the Co-Sales Co. shall 
study the details of the deficit plan. 

2. January 10, 1957—Nikkan Suisan Tsushin 

The Foreign Ministry, Ministry of International Trade and Industry, and the 
Ministry of Agriculture and Forestry held a conference on January 9, 1957, to 
discuss the new export system of frozen albacore. A decision was reached not 
to adopt the export system of $350 a ton C. and F. with the allowance of 15 
percent. Instead they agreed to adopt the system of $315 a ton C. and F. with 
the price being only temporary until the problem is solved. When the United 
States announces the proper price Japan will change this price of $315 C. and 
F. However it is difficult to reach a final solution since it is doubtful whether 
the United States buyers will accept this system or not. 


8. January 11, 1957—Nikkan Suisan Tsushin 

The Japan Canned Food Export Association will hold a board of directors meet- 
ing on January 12 to decide the shipping quantity of the third period (february 
to April) to the United States. Last summer 30 companies gave up 50 percent 
of their actual limit to the chief director by an order of the Ministry of Agricul- 
ture and Forestry. The 30 companies requested the president of the association, 
Mr. Yoneda, to compensate for the 50 percent. The board of directors will dis- 
cuss this request. 

}. January 11, 1957—Nikkan Suisan Tsushin 

The Export Fishery Promotion Consideration Committee will hold a meeting 
today to consider the improvement of the order regulating outsiders and measures 
for the stabilization of the landing price of tuna. 

5. January 13, 1957—Nippo Suisan Keiza Shinbun 

The Fishery Agency (MAF) held an Export Fishery Promotion Consideration 
conference on January 12 with the decision reached to extend the production 
limit of canned tuna by adding 200,000 cases. As a result the Ministry of Agri- 
culture and Forestry will revise the law on the restriction of production of 
canned tuna. This revision will be effective as of Jonuary 16, 1957. 

When the Ministry of Agriculture and Forestry announced the outsiders 
restriction law in September 1955 it decided on 1,600,000 cases as the production 
limit for 1956. Because of the increase in the production limit by 200,000 cases, 
a revision in the law was necessitated. 


6. January 21, 1957—Nihon Suisan Shinbun 

The Frozen Tuna Co-Sales Co. held a management committee recently to 
discuss sales methods and plans for production. 

As the tuna business circles suffered a loss of $1,388,889 the management com- 
mittee made a plan to establish the Frozen Tuna Production Association (tempo- 
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rary name) to restrict production and sales. This plan will also try to adjust 
production and rationalize management. All the committeemen agreed to the 
plan in principle with the details to be studied later. The Fishery Agency will 
study their unit purchase plan (the association buys tuna as one single body 
instead of the previous setup where the producers were purchasing separately) 
in a conference with the Fair Dealing Commission and make an official decision. 

Members of the All Japan Freezers Association will constitute the Production 
Association and the members will offer all of their production limit to the Pro- 
duction Association which will then purchase as a unit according to the offered 
limits. These purchases in turn will be sold to the Co-Sales Co. By this action 
and management procedure production and sales price may be stabilized. 

The purpose of establishing this new associaiton is to restrict the purchase 
of raw fish and to realize a loan from commercial and industrial banks. 

The antimonopoly law of Japan prohibits price agreements being made by the 
present All Japan Freezers Association so through the establishment of this 
new association an attempt will be made to restrict the price of tuna. 

The small and medium sized enterprise law prohibits large producers like 
Taiyo Gyogyo and Takeshiba from joining this new association. As a result 
Taiyo and Takeshiba will join the association as cooperators. 

The Fishery Agency (MAF) thinks that the association may restrict the land- 
ing price but fears that the freezers may lose their independent management. 
The establishment of this new association has many problems to deal with such 
as the antimonopoly law, relations with canners, and relations with fishermen. 
This new association is receiving attention from various circles. 


7. January 24, 1957.—Nikkan Suisan Tsushin 

The All Japan Frozen Food Association held a board of directors meeting on 
January 23 and conferred on an increase in the production limit of winter 
albacore, the summer albacore deficit measure, and the albacore production ad- 
justment measure. They decided to: 

1. Add 4,000 tons to the last half year albacore production limit of 8,000 
tons which was decided upon at the last board meeting. This plan to in- 
crease the limit will be presented to a general meeting which will be held on 
the 25th of January. 

2. The summer albacore deficit will be paid by the reserve deposit method 
of $8.25 a ton for trusted goods as concluded upon at the last Co-Sales 
directors board conference. 

3. A production measure committee will be established composed of 
Taiyo, Nicherei, Kokusai, Yayoi, Takeshiba, Tosoiko, Abe and Takanao 
which will execute the frozen albacore production adjustment plan. 

Twenty six companies have finished their last half year production limit so 
the increase of the production limit became a necessity. However, as landings 
ot rinbes albacore is not favorable, to produce 12,000 tons will be extremely 
difficult. 


8. January 24, 1957—Nikkan Suisan Teushin 


The production measure committee which will draw up a frozen albacore pro- 
duction adjustment plan will hold its first meeting today. The committee will 
center its discussions around the single purchase plan. The details of this plan 
are: 

1. The establishment of a Frozen Tuna Production Association. 

2. Upon establishment members of the association are to offer all of their 
production limit to the association. 

8. The association will then purchase tuna as a single body for its members 
or else ask one or two companies to execute this single purchase plan. 

4. The Frozen Tuna Association will compensate last year’s summer 
albacore deficit. 

Some large traders are opposed to this single purchase plan. Their plan is to 
decrease the production limit from 32,000 tons a year to 25,000 tons and thus by 
decreasing the limit an attempt will be made to make sales cenditions better with 
a compensation for any deficits encountered. 


9. January 25, 1957—Nikkan Suisan Tsushin 


The Foreign Ministry, Ministry of International Trade and Industry, and the 
Ministry of Agriculture and Forestry held a joint conference and approved the 
plan of the All Japan Freezers Association to increase the last year’s production 
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limit of winter albacore by 4,000 tons to 12,000. The previous limit was 8,000 
tons. 


10. February 9, 1957—Suisancho Nippo 


The Fishery Agency and the Canned Tuna Export Fishery Association are 
presently studying the regulation concerning outsiders not in the association. 
Many members of the association that have a limit of less than 500 cases are 
opposed to the present limit of 500 cases for outsiders. The Fishery Agency is 
studying a plan to let outsiders join the association and to give them either a 
free limit or to maintain their present outsiders’ limit. 


11. February 11, 1957—Nihon Swisan Shinbun 

The Ministry of International Trade and Industry will officially approve the 
increase in the production of frozen albacore from the present 8,000-ton limit to 
12,000 for the last half-year period (September 1956-March 1957). This is the 
result of a request from businessmen to up the limit by 4,000 tons, and which 
was jointly conferred upon by the Ministry of Agriculture, the Foreign Ministry, 
and MITI. 
12. February 14, 1957—Suisancho Nippo 

The Fishery Agency approved a request by Taiyo Fisheries for direct exports 
of tuna to Italy. The Fishery Agency will continue to approve other direct 
exports as test cases for a year. Requests from other companies will increase 
from now on, and the problem of the Fishery Agency is the amount of vessels 
to be limited in order not to upset the Italian market. Japan exports about 
4,000-5,000 tons of yellowfin to Italy yearly and, therefore, competition with 
Norway should be taken into consideration in order to decide on the number of 
ships that should be used for direct exports. 


138. February 16, 1957—Suisancho Nippo 
In response to the request of the Tuna Fishery Investigation Department, the 
Fishery Agency is making a study of tuna administration. A final decision was 
reached on the use of public vessels at the conference of the directors of fishery 
schools on the 14th. The agency will regulate the building of the new vessels 
as well as restricting the use of public vessels for tuna-fishery tests. 
14. February 22, 1957—Nikkan Suisan Tsushin 
The Canned Tuna Export Association held a board of directors conference 
yesterday to discuss and decide the following matters: 
1. Corrections to the 1956 incoming and outgoing budget. 
2. Corrections of the special incoming and outgoing budgets necessary for the 
development of markets. 
3. Establishing the plan for the 1957 incoming and outgoing budget. 
. Cost taxes and its method of collection. 
. Regulating canned tuna. 
6. Restrictions on the kinds of tuna canned. 
7. Restrictions of the sales price. 
8. Establishment of a canned tuna institute. 


15. February 22, 1957—Nikkan Suisan Tsushin 


Details on the regulation of canned tuna which was decided upon at yester- 
day’s conference of directors of the Canned Tuna Export Fishery Association 
are as follows: 

The 1957 assignment quantity for the period from April to December will be 
about 1,600,000 cases of which assignments from actual results will be 1,165,500 
eases. The free assignment will be 478,500 cases. The assignment quantity is the 
same as last year with a change that the free limit is divided into the first 
period (April to May) and the second period (September to December). The 
maximum quantity of any transfers cannot exceed 20,000 cases (last year it 
was 30,000 cases). The following points must be complied with for the transfer 
of the free limit of the first period: 

e 1. More than half of one’s assigned limit must be forwarded to the Co-Sales 
0. 

2. Applications can be made once a day (500 cases). 

8. The free limit transfer quantity must be less than 20,000 cases with new 
members who joined the association in 1956 limited to 500 cases. 
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16. February 22, 1957—Nikkan Suisan Tushin 

Details on the restriction of the kinds of tuna which can be canned and the 
size of the containers as decided upon by members of the Canned Tuna Export 
Fishery Association are as follows: 

1. The standard percentage of canned white meat and canned light meat is 
white meat 55 percent and light 45 percent. 

2. Members of the association must receive the approval of the chief director 
before any shipments of canned flaked light meat can be made. 

3. The percentage of kinds of containers and their size: 0.381 pint can 10 
percent ; 0.762 pint can 45 percent; and 4,409 pound cans 45 percent. 

17. February 23, 1957—Suisan cho Nippo 

The Fishery Agency is planning to study the actual production results of 
outsiders of the Canned Tuna Export Fishery Association. The agency will 
hold an export fishery committee conference prior to the end of March when a 
conclusion will be reached on this study. 

Outsiders like Soyo Shokuhin and Daido Suisan exported 7,500 cases and 5,000 
cases, respectively, last year through Marubeni and Tomen Traders. If the Fish- 
ery Agency recognizes these exports and computes them into the actual results, 
members of the association will be greatly disturbed. 


18. February 25, 1957—Nihon Suisan Shinbun 


The export plan of fishery goods by the Ministry of International Trade and 
Industry for this year is: 


Canned tuna: Cases 
I STN SUE, SIN Oo ii ini dds tose badder wi'nig spi sted ane aliphsusesdens 900, 000 
me Seen UN ON PRN a aint kaccs cs cepts Leesan bgeensn etal dul ofmenieethe 900, 000 
IT LD ot ak iamdineh deeb inosine uaa ind 400, 000 
GO ON ne hk ee ete ek atid ee 700, 000 

Frozen tuna: Tons 
I a ce ae ee 35, 000 
so Se ee aca a le ee ee es 40, 500 
i aaa le lin bate ico e Ttanibe ta ch vea 1, 000 
I ne 1 asionethas chanesiditn ov cumduoeniani cern anienmaveuteonecnen 5, 000 

19. March 13, 1957—Nikkan Suisan Tsushin 

Details of the 1957 export plan of the Frozen Food Export Association is : 
1. Export plan: 
Tons 

Albacore______~_- ee ae epee ee ei een A Fe ie Se 

a ere ome . oi A ah a 

Swordfish_______ = alee at eee Alain mlbieHpaetth Ses eee 5, 000 

I eR et hi Cary Leelee ia acy ae Rae Ron Rag 


2. The export quantity and price of albacore will continue to be regulated by 
the trade regulation law. 

When the situation requires such an action, yellowfin will also be regulated 
by export limits and other agreements. 


20. March 25, 1957—Suisancho Nippo 

The Export Marine Products Council recommends the official plan of the 
regulation on the production of canned tuna by outsiders. 

The council which deliberated on the production of canned tuna by outsiders, 
to be shipped to the United States in fiscal 1957, recommended the original 
plan by the authorities at the detached office of the Ministry of Agriculture and 
Forestry on March 23. 

The plan was not published, but an official source indicated that the present 
quota, which limits outsiders to 500 cases, would be altered in the new regula- 
tions. This would include, besides the 500 cases, the amount of free production 
at the same rate as the members of the Canned Tuna Export Fishery Association 
based on the marine products export regulations. Thus it seemed likely that 
the quota on outsiders will increase to 800 to 1,000 cases as exports expand. 

The authorities concerned made an increase over the present 500 cases because 
it was impossible to find a legal basis on which to disregard the actual produc- 
tion by outsiders before the regulations came into force last summer. The fair 
deal commission is hesitant to comply with this plan of the authorities. 
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21. March 30, 195%7—Nikkan Suisan Tsushin 

The Fishery Agency reached an agreement with the fair deal commission after 
final negotiations on adjustment regulations on canned tuna and regulations 
on outsiders for 1957. 

This agreement has made it possible for the regulations to be put into force 
from April 1. 

The agreement between them follows: 

(1) Adjustment regulations will remain as originally conceived by the 
Fishery Agency. 
(2) Production quota for outsiders. 

Five hundred cases for beginners. Those who have had previous year’s 
production as basis for quota will have 500 cases based on this plus a free quota 
of 500 cases. Asahi Shokuhin and Daido Suisan will receive 2,500 cases as an 
additional quota besides the above. 


22. April 2, 1957—Nikkan Suisan Tsushin 


Frozen Fish Exporters, who have been negotiating the reorganization of ex- 
porters, came to an agreement in whole using the Government’s idea in order 
to improve the export business. 

The principal points brought into the agreement are: 

1. Seventy-odd exporters now existing will be consolidated into 11 groups. 
The export limit per year of One group will be a minimum of 1,000 to 1,500 
tons. 

2. Representatives of the groups will form the board of directors of the 
joint sales company and each group will select a man in charge of business 
to form a committee. 

3. The committee will carry out: 

(@) coordination in buying fish. 

(6b) coordination in sales, 

4. The joint sales company will either: 

(a@) take products into trust in a sales contract (all charges being ac- 
counted for individually), or, 

(0) take products into the trust entirely by setting up prices in trust, 
accounting the sales price and charges in a pooled account. In this case, 
in order to guarantee the price in trust, reserve for price fluctuation will be 
made, 


23. April 3, 1957—Nihon Suisan Shinbun 


Frozen fish business circles are trying to put up good measures to keep frozen 
fish exports on a high level. 

Taiyo Fisheries proposed a reorganization of the business structure recently, 
and producers and exporters are examining the plan. The plan suggests an 
overall limit (without separating it into two; limit based on previous achieve- 
ment and a free limit) by which relations between the traders and producers are 
coordinated and enforced. The system of joint sales, which was employed last 
year and which ended in a fiasco, sustained a loss of nearly $2,777,777. Therefore, 
this year’s sales are being planned by each individual trader without utilizing 
the joint sales agency. The deliberation of the plan is being closely watched by 
interested parties. 

Sales of summer albacore last year were made through a single channel of the 
joint sales agency in order to secure the United States market, but unfortunately 
abundant catches in the United States and poor sales technique resulted in a loss 
of $1,944,444 in the sales of albacore. Total loss together with other types of 
tuna amounted to around $2,777,777. 

To cope with this loss the frozen-fish business world planned to improve the 
sales organization into a better one than the joint sales program of last year, but 
could not reach any concrete steps. 

Taiyo’s plan in outline is: 

1. The joint sales agency (previously Co-Sales Co.) will reduce the charge 
for transactions from 0.5 to 0.3 percent, and will take care of sales business only. 

2. By making either export limits or production limits as a base, relationships 
between traders and producers will be strengthened there by stabilizing the land- 
ing and export price. 


24. April 3, 1957—Nikkan Suisan Tsushin 


Influential circles of the frozen-fish business are reported to have reached an 
agreement to make the distribution of allocations the same as the fish export 
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limit, which consists of allocations based on past results and a special allocation 
abolishing the free allocation system (identical to free-limit system previously 
mentioned). 

This was suggested in view of the free allocation that might be an obstacle to 
stabilizing business when coordination into fewer organizations was completed. 

However, some Kansai (Osaka-Kyoto region) groups strongly oppose any abol- 
ishment of the free allocation system, because they have small export limits in 
relation to their production limit. Therefore, in the coordination, unless the 
Kansai companies secure enough export allocations to meet their production 
allocation, the issue will not be solved easily. 
25. April 12, 1957—Nikkan Suisan Tsushin 

The frozen Food Export Association will hold a board meeting on the 12th to 
discuss albacore export allocations which had been pending. 

The plan originating with the steering committee on the 10th is as follows: 

1. Overall frame (April—September) is 15,000 tons, of which 80 percent is to be 
put under an achievement frame and 20 percent under a holding frame. 

2. Allocation of holding frame: Companies having less than 1,000 tons of 
achievement in the past 3 years will be allocated 80 percent of each achievement. 
Those above will be allocated at— 


Percent 
eer WO ee el cs he hdd ine dtc ddd Dida edie 48 
al oak aaenhaparen un csasth aaniesteetaees 24 
GTI IIOUNR a a rc a ee chile 8 
I Te i afi bleh dell mb diblatchcbebbihitioalahlclaliivae Se dibahinishidih Den dish iii 8 


The above plan may be regarded as the first step toward making fewer export 
channels by abolishing free allocations which lie in the way of reorganizing into 
fewer units of exporters. 

The traders in the Kansai district, who first opposed the abolition of free allo- 
cations, now assume conciliatory attitude. Thus this plan is certain to be ap- 
proved. 

However, the Kansai traders will strongly demand the governing body to 
assist them in taking in independent traders under their wings as compensation 
for conceding the abolition of free allocations. 

26. April 13, 1957—Nikkan Suisan Tshushin 

Free allocations for frozen albacore entirely abolished: The meeting of the 
Frozen Food Exporters Association on the 12th approved the steering committee 
original plan. 

Henceforth all free allocations will be abolished and it is a matter of time be- 
fore exporters will be reorganized into fewer units of companies. The reorgan- 
ization will also be realized when the Kansai companies come to an agreement 
with the independent traders. A board of directors meeting of the joint sales 
company will probably be held to form plans and policies for the principal points 
of reorganization. 

27. April 17, 1957—Suisancho Nippo 

The 13 traders have finally reached a conclusion on the new organization for 
exporting tuna. 

Though the detailed plan was not disclosed, the outline of the new plan is said 
to form a committee which will become the center of the new organization. This 
cominittee will handle all procedures for the buying of fish, taking it into custody, 
and selling it. Until the formulation of this new structure, some legal problems 
of interpretation are still left. 

The new organization will comprise Taiyo Fisheries, Dai Ichi Bussan, Mit- 
subishi Shoji, Nippon Reizo, Nozaki Sangyo, Tokyo Shokuhin, ITO Chus, Maru- 
beni, Toyo Menka, Tosho, Taiyo Bussan, Kanematsu, and Kurita. 

Selection of new directors will find these 13 companies as directors in May. 
Auditors will be relegated to Nihon Suisan and Nichiro Fisheries. 

The committee will be formed by selecting a member from each of these 13 
companies which will discharge duties for carrying out the joint sales opera- 
tion. 


28. April 19, 1957—Suisancho Nippo 


At a board meeting of the Frozen Food Exporters Association a decision 
was reached to hold a general meeting on May 10. A decision was also 
reached to cut down the number of directors from the present 25 to 17. An 
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additional general meeting will be held on the 80th of this month to make the 
necessary amendments in the regulation of the association for reducing the 
number of directors. 

The chairman of the board, Mr. Nakabe, reported on a plan to further the 
reorganization into fewer groups of traders. The revision of the joint sales 
structure along with the reorganization was discussed. To put the issue 
formally on the agenda to be deliberated the tuna department meeting will be 
held for further discussion and submitted to the board again. 

29. April 25, 1957—Nikkan Suisan Tsushin 

The Frozen Tuna Sales Co-op has been studying plans for consignment, sales 
policy, and the reorganization of the sales cooperation based on recent meet- 
ings of the 13 firms as per general outline as follows: 

It was agreed between the heads of each group to hold a formal meeting of 
the respective organs of the sales cooperation, the export association, and the 
All Japan Freezers Association to— 

1. Organization: Establish a cooperative sales directors meeting composed of 
representatives of each of the 13 firms. 

(a) Each representative to appoint 2 members from the 13 firms, 1 as 
sales committee member and 1 as production committee member. 

(b) Members of the sales committee shall establish a committee within 
the export association for a sales committee, members of the production 
committee shall establish a committee within the All Japan Freezers 
Association for a production committee. 

Sales policy: All official bids to be handled through the sales committee who 
shall, in order to conform to the desires of the 13 firms, issue contracts for 
future sales. 

Consignment policy: To consign quantities only such as are actually con- 
tracted for, and pool accounting shall be applicable only for combined future 
sales. Spot sales should be calculated each time within each respective group. 
The following basic principles were agreed upon: 

1. In line with production and export quotas, each group of the 13 firms shall 
take steps in cooperation with each other. No group should take individual 
action which will destroy the whole setup. This is the outline in general. 

2. To divide the intended export quantity of 15,000 tons by the end of Septem- 
ber into several lots, and to decide the quality for each period. The export 
quantity will be assigned for each term and for each group. 

3. Each firm to carry out inquiries with the associates of their own choosing. 

4. When bids from overseas are received which specifically name the firm, 
the firm shall be taken into consideration as much as possible. But, should the 
same conflict with the allowable quota of each group, it shall then be settled by 
the committee. 

5. It shall be the main principle to act in coordination when using quota 
quantities for each group. 

6. Using of the quota quantity for each group shall be done cooperatively. 
Pool rates for the sales price and expenses shall not be made. 

80. May 2, 1957—Nikkan Suisan Tsushin 

The Fishery Agency has announced adjustments for shipments by outsiders 
yesterday in connection with the ordinance relative to the restrictions govern- 
ing the method of sales of canned tuna for 1957. The adjustment is as follows: 

1. Shipments of free quota for outsiders for the first period (April—August), 
8,800 cases; the second period (September—December), 8,700 cases. Applica- 
tions shall be approved within the above limits on lots limited to 500 cases. 

2. In reference to the adjustments, it was arranged to divide the period for the 
free quota bracket since the proposition of the canning asseciation previously 
that, “Outsiders should likewise enjoy the use of free quota privileges which 
shall be divided into two periods, otherwise it would not be compatible with the 
spirit of the promotion law.” 


81. May 4, 1957—Nikkan Suisan Tsushin 

The 13 firms of the Frozen Tuna Export Association held a representatives 
meeting on the 2d at which sales policy for frozen albacere was studied. The 
following basic principles were agreed upon: 

1. In line with production and export quotas, each group of the 13 firms 
shall take steps in cooperation with each other. No group should take individual 
action which will destroy the whole setup. This is the outline in general. 
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2. To divide the intended export quantity of 15,000 tons by the end of Sep- 
tember into several lots, and to decide the quantity for each period. The export 
quantity will be assigned for each term and for each group. 

3. Each firm to carry out inquiries with the associates of their own choosing. 

4. When bids from overseas are received which specifically name the firm, 
the firm shall be taken into consideration as much as possible. But, should the 
same conflict with the allowable quota of each group, it shall then be settled 
by the committee. 

5. It shall be the main principle to act in coordination when using quota 
quantities for each group. 

6. Using of the quota quantity for each group shall be done cooperatively. 
Pool rates for the sales price and expense shall not be made. 


82. May 11, 1957—Nikkan Suisan Tsushin 

Hauls of summer albacore have been active with operations on the upswing 
from the beginning of this month. Yesterday, the 10th, saw 20 ships coming 
into Yaizu with a catch of about 270 tons of albacore. Eighteen of these 
vessels operated off the coast of Nojima which is the main grounds for summer 
albacére, while the two remaining vessels operated offshore Kishu, which is the 
main grounds during April. The Nojima fishing grounds are located about 
100-140 miles from shore, with each vessel taking from 4 to 6 days to make 
the round trip, of which 2 days are reserved for operations. It is believed that 
the average catch per ship is from about 21 to 33 tons. Informed circles feel 
that this good fishing will continue for some time to come. 

In view of active summer albacore fishing, frozen tuna producers have been 
watching the results of various seaports throughout Japan, and since yesterday, 
the 10th, started to buy summer albacore at the ex-vessel price of from $202 
to $208 a ton for 10-nound fish. If prices should be around $202 a ton, and 
provided it does not cut the f. o. b. check price of $270 a ton, it is believed 
that it would not affect calculated costs. 

Business circles say that bids for exports of frozen albacore has stopped, and 
as prosnects for the future cannot be forecasted, purchases of raw fish in bulk 
quantities are being guarded against. 


83. May 15, 1957—Suisancho Nippo 

In line with the realization of the establishment of the 13 frozen tuna firms, 
the committeemen for liaison per each different group of business has been 
decided as follows (name of principal producer in the combine shown in 
parentheses) : 








Group Representative Export committee Purchasing committee 
employee member member 

Dai Ichi Bussan_- Nishijima. .. ve Fujii._- a Taguchi (Tosuiko). 
Mitsubishi Shoji Kawaguchi... Mitsumura. - -- Hamada (Kokusai). 
Taivo Fisheries Nakahe. Dogi- Yoshida. 
Nichirei____ Mivake- | Nakamura. Shimoda. 
Nozaki Sangyo--_-_- | Tokuda Araki Maejima (Maejima). 
TR kanes Shimada- | Shimada. Shimada. 
Toshoku_- Yoshida | Hitotsuyanagi | Shirai (Takeshiba). 
Abe a -__| Abe Abe | Abe. 
Marubeni-__._. .__- b Takenaka Sekiguchi- -- ....-| Kawaguchi (Yayoi). 
Kurita 4 epee ee Kurita_ on Tyejima (Yaizu Reito). 
Taivobutsu__-__.-- | Komazawa Komazawa | Mori (Daido). 





Kanematsu : | Ohara... Umebayashi_. -- Miyahara (Sanko Reito). 


84. May 15, 1957—Nikkan Suisan Tsushin 


Summer albacore has at last entered its active season with Yaizu, Shimizu, 
Misaki, Tokyo, and Nakaminato being the main landing ports. These ports 
are showing increased activity in purchases, but all firms are, in view of the 
increased stocks of United States markets, saying that the resumption of sales 
appears to be difficult. This is because the main producers within the combine 
have shown tendencies to withhold purchases. As to sales, the overall opinion 
of these firms is that it will enter into a state of a protracted war. 

United States market situation: With the new fiscal year beginning a month 
and a half later and in relation to taxes on stocks, canning factories in the 
United States have restrained production and are attempting means to empty 
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their warehouses. In spite of this, it is said that they still carry about 
2,900,000 cases of canned tuna in stock with about 700,000 cases being white 
meat. This white-meat stock is twice the amount which is usually carried in 
stock, and what should be borne in mind is that the taste of the United States 
public is gradually turning from the white meat to light meat. 

Attitude of United States producers: The active season for summer albacore 
in southern California waters will begin in July, and it is believed that United 
States canners will compare domestic albacore with Japanese albacore before 
purchases are made. Thus, buying and selling will not show any great move- 
ments for the time being. 

Summer albacore prices to drop below $202 a ton a certainty—firms and 
producers instructed to stop buying for the time being: Business circles, in 
view of the trend of the United States market, are considering seriously their 
attitude as regards the purchases of summer albacore. They say that should 
purchases be made, ignoring the following situation, it would again call for 
the same condition which prevailed last year. A strong warning has been issued 
to the producers. , 

The shipping season for summer albacore, as reviewed from the above re- 
port, starts 2-3 months hence. Bearing in mind the interest and warehouse 
charges, the maintenance of the sales price at the present f. o. b. $270 will 
barely be possible. Each firm will, therefore, endeavor in not going below 
the check prices. In view of these facts, the present ex-vessel price of $202—$212 
a ton is comparatively high, and that $168-$181 a ton should be the reasonable 
price for the albacore. The season has just begun, and it is forecasted that 
the catch may be further increased in the future. Depending on the attitude 
of the frozen-tuna traders the decline in ex-vessel prices will be a certainty. 
Canners, on the other hand, have finished their full production quotas for 
the year, with the exception of large firms, so that after January of next 
year the calculated consignment ex-vessel price will be around $168 a ton. 


85. May 20, 1957—Suisancho Nippo 

With the apparent settlement in the trend of the 13 firms, frozen-tuna ex- 
porters are now confronted with the purchasing of summer albacore. With 
the ex-vessel prices still being quoted at $202 a ton, purchasing still continues 
to be slack. The purchasing committee of the 13 firms agreed that they would 
not buy if the price was above $188 a ton. With the exception of a few large 
packing firms, the canning people have nearly consumed all of their free 
allotment quota. 

Landings at the present does not exceed 41 to 83 tons a day, and it is cer- 
tain the price will be reduced below $202 a ton when June and the increased 
landing rolls around. On the other hand, ‘prospects for sales is not encour- 
aging. Bids from the United States is sluggish, and since the freight rate has 
increased by $6.75 this has raised the C. and F. price up to around $535 a ton. 
Unless there is an increased demand from United States packers exports of 
summer albacore, based on the f. o. b. price of $270 a ton, is seen to be slim. 


36. May 20, 1957—Nikkan Suisan Tsushin 

As of today the Frozen Marine Product Export Association has again reverted 
to the single selling system of the export committee, and all outstanding offers 
of the various firms are to be taken over by the committee. The day before yes- 
terday offers on hand for frozen ablacore was approximately 1,000 tons. From 
present indications, should the committee even take over, the imminent consum- 
mation of sales contracts for any great quantities are considered to be nil. 


87. May 22, 1957—Nikkan Suisan Tsushin 

The following clauses were discussed and passed at a directors meeting of the 
All Japan Freezers Association : 

1. The purchasing committee for the planned purchases of albacore (Taiyo, 
Nichirei, Kokusai, Tosuiko, Takeshiba, Maejima, Abe, Sanko, Yayoi, Tosho, Mito 
Reito, Yaizu Reito, and Daido, which comprises 13 firms) is officially approved 
as the planning committee of the All Japan Freezers Association for frozen 
albacore. 

2. Consignment method; Credits and sales price as a rule shall be by pooled 
calculation, however, summer albacore shall be by individual computation and 
the pool shall not be applied. Financing by the sales cooperation shall be for 
applicants only and the set standard shall be $197 a ton. 
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38. May 24, 1957—Suisancho Nippo 


The Skipjack & Tuna Fishing Association, at its former general meeting, estab- 
lished an export planning committee which early in June is scheduled to hold 
its first committee meeting. The association is presently considering the new 
lineup of members. The principal aim of the committee is for the rationaliza- 
tion of the acceptance of the revision pertaining to the marine export law’s cor- 
poration agreement. What is being studied is the difference arising between 
prices for exported raw fish and general market prices due to the corporation 
agreement. (Agreed prices to be taken whenever domestic prices are higher.) 
They believe that the system of Government compensation applying to the textile 
trade pertaining to price differences should also be made applicable to the tuna 
industry. Plans are to be made after discussions so that the fish merchants shall 
not be burdened with the price difference due to a low price agreement. 


39. May 29, 1957—Nikkan Suisan Tsushin 


The peak of the season on summer albacore has been reached with the 26th 
of May, recording approximately 1,034 tons landed; the 27th, 951 tons: and the 
28th, about 910 tons. Accordingly the ex-vessel prices declined to $181-$188 a 
ton for 21- to 25-pound fish which has broken the $202 a ton line. Accordingly 
freezing circles have started to actively engage in purchases. Beginning with 
Taiyo Fisheries’ purchase of 331 tons, approximately 1,200 tons were purchased 
in 3 days in all by the combined firms. This purchase quantity approximates the 
future sales contract figure of 1,300 tons by the sales committee of the 13 combined 
firms. With the exception of 1 or 2 firms, all are showing an attitude of 
purchases to be made after sales contract made. 


40. June 3, 1957—Suisancho Nippo 


The summer albacore season is just about entering its peak with various ports 
showing increased landings. This has brought down the ex-vessel price of 
albacore to about $188 a ton, which has been long awaited by freezers. The raw- 
fish-purchasing committee (representatives of the 13 combined firms) agreed not 
to buy above $188 a ton. This irritated the fishermen of Tokyo, Misaki, and 
Yaizu last week, and caused them to put the fish in storage instead of delivering 
the fish to the market. This has suddenly become a problem. The fishers con- 
tend that according to the calculation method taken at the time of the dumping 
question and at the f. o. b. price of $270 a ton, the fair ex-vessel price would then 
come to $202-$208 a ton. They thus contend that the agreement not to buy 
at above $188 a ton is unfair. On the other hand, the Frozen Export Fisheries 
Association denies making any agreements on the price for purchases, saying 
that if any agreement was made it was probably done by a small section of 
the trade. 


41. June 4, 1957—Suisancho Nippo 


The agreement in the buying price of albacore by the freezing industry sud- 
dently caused great concern to fish operators. As a result of a meeting held 
between the fish operators and the freezing industry, the present proposal of 
not purchasing raw fish over $188 a ton was abolished. As a result of this 
decision to make purchases at prevailing values, yesterday’s market showed signs 
of regaining confidence. The raw-fish-planning committee’s purchase agreement 
of the freezing industry has therefore become suspended. The stiffening of the 
attitude on the part of fishers may have great repercussions on any cooperative 
purchases. 


42. June 5, 1957—Suisancho Nippo 


In order to study the problem of joining the All Freezers Export Fisheries 
Association, which is based on the revised export fiisheries law and various 
other problems confonting frozen-tuna exports to the United States, the Skipjack 
& Tuna Fishing Association has left the matter of the selection of members for 
the export planning committee in the hands of the president of the association. 

It appears that the plan by the president, Mr. Hamachi, and director, Mr. 
Koide, and various other governing bodies has decided to make a steering com- 
mittee (headed by Mr. Teramoto, president of Misaki Fishing Association) to 
make an official decision. Their plan is not clear yet, but informed circles believe 
that restrictions on exports of yellowfin is imminent in the near future. Since 
practically all yellowfin exports at present are made from the ship-frozen goods, 
it is thought that, in considering future awards in quotas, it would be advan- 
tageous for fishermen to enter the Frozen Export Fisheries Association. There- 
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fore, future moves by the export planning committee will be based on the 
presumption of joining this association so as to build plans for attaining priority 
in discussions within the Export Fisheries Association. 

Certain, sections of the Skipjack & Tuna Fishing Association have since started 
to study plans for financing the renovation of fishing vessels in view of the 
enlarged program for qualified vessels. The final number of qualified ships will 
be known only after the authorities have announced the basic registration for 
operational grounds, which at present is approximately 30 persons with control 
of about 70 ships. When the field of influence exerted by fishing circles shall 
become a reality, a new field of power shall be formed in the All Japan Freezers 
Pxport Fisheries Association. 

43. June 8, 1957—Nippo Suisan Keizai Shinbun 

The season has become active for summer albacore with large purchases 
being made. It is observed that purchases will see their climax around June 
20. On the other hand, with the exception of CRPA, who purchased 1,500 tons, 
signs of buying are absolutely nil. It is thought that stockpiling ahead of time 
for the coming 5 or 6 months cannot be avoided because of this situation. 

Problems are being encountered by the freezing industry because of the recent 
tightening of money and the enormous quantities of albacore already purchased 
by the industry. 

Prices for albacore on the 7th was a high of $161 a ton, which shows slight 
indications of going up. However, prices of the last 2 or 3 days have declined 
to low of $134 a ton. Ali firms taking advantage of this situation are now 
engaged in purchasing large quantities. The fish are mostly of the size of 
12-16 pounds, and it is believed that the height of making these purchases will 
fall around the 20th of this month. 

Usually these small albacore are caught toward the end of June and early 
July, which cause us to believe that the season came early this year. Gen- 
erally, when small fish are seen it means the closing of the most active season. 
Since United States buyers are not inclined to buy at the present time, it seems 
that the exporters must be prepared for the accumulation of stocks. Again the 
effect of the tightening of money by the Government to curb inflationary trends 


has been felt by the industry. Thus, without finances, a free hand in purchases 
cannot be made. 


44. June 11, 1957—Nippo Suisan Keizai Shinbun 


This year’s albacore is excellent, and at present Misaki port is seeing daily 
arrivais of about 10 vessels per day, with 165-207 tons being landed daily. 
Last year’s price for albacore for this time of the year was around $268 a ton. 
This year’s prices have declined greatly to around $134 a ton. 

Some say that if purchases are made now there would be sure profits made, 
but if one takes into calculation interest rates and warehouse charges until 
shipments are made in autumn the profit is not considerable. Being the main- 


stay of exports to the United States, these daily landings of albacore are being 
consumed daily. 


45. June 14, 1957—Suisancho Nippo 


A board of directors meeting of the Tuna Export Fisheries Association was 
held on the 13th to study measures on their sales policy in line with recent 
signs of the United States market showing relaxation. The general belief con- 
cerning United States market conditions is not thought to be 100 percent true. 
The information given by trade circles of enormous United States stocks smells 
strongly of having emanated in Tokyo instead of New York. This is seen to 
have been made as an effort to bring about a lowering of established prices. 


46. June 15, 1957—Suisancho Nippo 


The tuna section of the Canned Exporters Association held a meeting yester- 
day to elect members of the standing committee. Since this year’s directorship 
must shoulder heavy responsibilities concerning the quota allotment problem of 
business firms, representatives of large firms have flatly refused to consider 
being elected as officers. 

The standing committee is scheduled to hold a meeting soon, and medium- 
and small-sized packers are showing signs of opposing last year’s 50 percent past 
business results bracket system. On the other hand, packers are advocating the 
realinement of the 19 handling firms and to nullify business firm quotas. Thus, 
it is almost impossible to establish a board of officers composed only by members 
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of large firms because of the opposition it would meet. If quotas are not given 
to business firms, packers would be only interested in large firms, which would 
cause a clash between large and medium and small firms. 


47. June 20, 1957—Tokyo trade publication 

As a result of regimentation of export “windows” or channels of frozen alba- 
core, production, consignment, and sales are governed by the business liaison 
committee comprised of representatives of the “window” groups and the ma- 
terial fish counter-measure committee and the sales committee of the Frozen 
Foods Export Association. Practically possess the right over the carrying out 
of their details. Consequently, the value of the Sales Co.’s existence appeared 
to have diminished for the time being. However, a tendency is said to be be- 
coming conspicuous recently that the tuna freezers are relying on the Sales 
Co.’s financing again because of the straitened financial condition of the exporters. 
At present, more than half of the tuna freezers have their applications filed 
with the Sales Co. and their amounts are totaled some $833,333, which is far 
in excess of that which was financed last year when the Sales Co. started its 
functioning. 

48. June 20, 1957—Nikkan Suisan Tsushin 

The fishery agency recently issued an ordinance announcing a partial revision 
in the regulation governing medium-type skipjack and tuna fishing operations, 
This ordinance now allows ships below 40 tons to engage in free operations, 
which up to now was reserved for ships below 20 tons. 

When this is viewed from the standpoint of the promotion of fishing villages, 
and with due respect to the findings of the investigation committee, transferring 
of rights in issuing permits to local district governments will be impossible due 
to present regulations. This is because the local governments actually do not 
desire this procedure. A slight increase in the fishing ship strength would be 
unavoidable because of this measure to which the Skipjack & Tuna Fishery 
Association shows strong opposition. 


49. June 23, 1957—Nippo Suisan Keizai Shinbun 

The fishery agency announced on the 22d, a partial revision in connection 
with the permit policy for medium type skipjack and tuna fishing. This is in 
line with the recent announcement from the agency’s side on a report submitted 
by the Tuna Investigation Committee. This is taken to be an administrative 
measure which has drawn considerable attention. 

At the end of last year the Tuna Investigation Committee, which is an adviser 
of the Fishery Agency, viewed small-type tuna fishing as having special provincial 
characteristics with a preference to have the authorization of issuance of permit 
rights transferred to the district governments. The Fishery Agency was forced 
to consider thinking of a tangible plan. This year the problem of the switch- 
over of dolphin fishermen to tuna became prominent which caused grievances 
by existing skipjack and tuna fishermen. This was the reason for bringing about 
a partial revision in the handling of vessels between 20 to 100 tons in regards to 
the fishing permit policy. 

As a result thereof the fishery agency says that: 

1. In the event of transfer of permit rights to prefectural governors, and in 
view of the present system in the fishing laws, conflicting points are bound to 
be expected. 

2. The following is the contents of the partial revision : 

A. Section 6, paragraph 2: As of June 22, 1957, for those who had previously 
received fishing operational permits covering medium-class skipjack and tuna 
ships having a gross tonnage of over 20 tons and under 40 tons. These may 
regard the ship for which the permit was issued as a selected auxiliary ship 
which may, in the event of being rebuilt as an auxiliary ship or be remodeled to 
become increased in tonnage, be considered for the time being to come under 
the limits of a gross tonnage of under 70 tons which will be recognized. 

In line with the above regulation, ships having received auxiliary permits or 
for those ships receiving permits subsequent to their becoming auxiliary ships 
because of an increase in tonnage due to remodeling as per section 6, each clause 
shall be applicable in this regulation. 

Supplementary rules: The partial revision policy shall be enforced from the 
date of enactment. Moreover, in connection with this policy for a partial revi- 
sion regarding temporary permits together with a subsidiary business permit 
for medium-class skipjack and tuna-fishing operators: 
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1. As of June 21, 1957 with regards to medium-class skipjack and tuna ships 
having a gross tonnage of over 20 tons and under 40 tons which has received 
subsidiary business permits or temporary licenses, and for ships which have 
reckoned to have received such permits; if ships possessing such permits show 
a gross tonnage of over 40 tons through transfers or by remodeling as an auxiliary 
ship, they shall not be recognized. 


50. June 21, 1957—Tokyo trade publication 

Van Camp Sea Food Co., large canner of southern California, is reported to 
have abolished the temporary price agreement concluded on June 13 with the 
fishermen stipulating $270 on yellowfin and $230 on skipjack. 

This is believed because of increasing hauls off California and the firm that 


insisted on $250 on yellowfin and $210 on skipjack took advantage of the situation 
and resorted to the drastic action. 
51. June 22, 1957—Nikkan Suisan Tsushin 

Including the quantities sold to CRPA and Westgate, 1,850 tons and 1,001.8 
tons, respectively, some 9,000 tons of albacore have been sold since April, but 
a pessimistic air prevails concerning prospects for disposing of some 6,000 tons, 
remainder of the quota for the first period of the year. This is due to the 
expectation that the American packers may abstain from buying for a while 
with the United States albacore season close at hand. 

According to information reaching here, it is generally considered in the 
United States that the fishing will be good as it was last year and the size of 
the fish is large. Also, the price the canner is rumored to pay for domestic 
albacore will be somewhere around $310. Sales of Japanese albacore cannot be 
hoped to be smoothly carried out as long as the current high freight remains 
unchanged, therefore. 


52. June 24, 1957—Tokyo trade publication 


The freezers say that of the 20,000 tons, production quota for the first term 
of the year (April to November), the quantity of albacore licensed for export 
was some 3,500 tons and some 800 tons out of the free base quota, 4,900 tons. 
Exports are extremely sluggish under the tightened financial policy of the 


Government and inactive buying caused by heavy white-meat stocks which are 
twice as much as the usual year in the United States and the inability of the 
United States packers to make up their minds as to how much should be brought 
from Japan. 

The regimentation of the industry into 13 groups is said to have stabilized 
this year’s buying of summer albacore and speculative buying was hardly notice- 
able. The tight-money condition is reflected on application for loans filed 
with the Frozen Tuna Sales Co. ($194 per ton on consigned products) which 
amounted to some $833,333 as of May 31. While sales were stabilized, fears 
are expressed for possible crumbling of the regimentation from financing diffi- 
culties if the tight-money situation is extended unduly. 


53. June 24, 1957—Tokyo trade publication 


The new canned tuna export agreement which is being discussed by the 
tuna-canning industry is thought to cover the period beginning August 1 through 
December 31, 1957. This is because the global quota is based on a calendar 
year and it is advisable to have the term of the agreement on the same basis. 
The quantity will, accordingly, cover the difference between the quantity and 
Sales Co. sold up to July 31 and that which is fixed under the global quota. 


54. June 29, 1957—Tokyo trade publication 


Discussions took place at a meeting of the frozen-tuna committee, Japan Frozen 
Foods Exporters Association, on export adjustment of yellowfin recently. 

The association proposed to set up a quota based on the past 3-year record 
73,426 tons (including mothership tuna, loin, and disk) and divide it into 80 
percent for the fixed-base quota and 20 percent for the reserve quota. 

Many opinions were heard on handling of mother-ship tuna. While Taiyo 
representatives contended that the mother-ship operation was authorized by 
fisheries agency specially for the motion of exports and mother-ship tuna ought 
to have a quota of its own, Nippon Reizo squarely opposed it, splitting the meeting 
into 2 sides and a decision was put off until next meeting. So was the discus- 
sion of loin and disk to determine the lowest prices to be fixed. 
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55. June 30, 1957—Tokyo trade publication 


Fisheries agency has issued a ministerial ordinance partially amending the 
medium size skipjack tuna fisheries regulations which will cause a change in 
the licensing policy for medium skipjack tuna fisheries. Its gist is as follows: 

As of June 21, when a substitute boat of larger tonnage is to be built for 
tuna boats of 20 tons to 40 tons, to 40 tons, it can be enlarged to 70 tons. How- 
ever, in case of a temporary license and a subsidiary business, both the increas- 
ing of tonnage and building a substitute vessel will not be approved. 

Japan Federation of Skipjack Tuna Fisheries Co-ops., announced its opposi- 
tion to the amended regulations which would permit tuna boats to be exempt 
from the application of the regulations whereas under the original regula- 
tion all tuna boats more than 20 tons were subjected to their enforcement. 

At present, there are 248 skipjack tuna boats of 40 tons or less, 


56. July 3, 1957—Tokyo trade publication 


The Export Policy Committee of Japan Federation of Skipjack Tuna Fish- 
eries Co-ops., was held and decided on its policy to conclude price agreements 
with the tuna canner and freezer in order to stabilize the shipjack tuna fi hermen’s 
operation. 

The committee’s viewpoints concerning the tuna price is reported to be as 
follows: 

1. The price should be agreed for the entire year instead of swayed by the 
prices of markets abroad as has been in the past. 

2. Although the committee’s attitude is yet to be decided on whether it would 
adopt $270 f. o. b. as standard for the export price of frozen albacore, it is con- 
vinced that the present selling price is not adequate for the tuna fisherman. 
An appropriate price will be introduced. 


57. July 4, 1957—Tokyo trade publication 

The export policy committee of Japan Federation of Skipjack Tuna Fisheries 
Co-ops., has decided to launch an investigation of landing prices of albacore 
and yellowfin through its member Co-ops. Although the reason for the in- 
vestigation is said to be a great difference exists in the landing price depend- 


ing upon the buying season and fish landings, it is thought to be preparation 
for joining the freezers association as stipulated in the Exp, Fish. Promotion 
Law, newly amended. 


APPENDIX 3 


1. February 20, 1957—Suisancho Nippo 


Reports say that the canned tuna price in the United States is continuing to 
fall and that the price dropped under $11 a case for white meat and $9 » case 
for light meat. It is said that this is attributed to the fact that the Co-Sales 
Co. assigned too large a free limit (50 percent) to the large traders. The Co- 
Sales Co. and the large traders deny the fall of price. Seventeen thousand cases 
are stocked in New York with 20,000 cases in the Co-Sales stock, but these are 
stocked for the contemplated sales peak of May and June. 

Small- and medium-size traders are unsatisfied with the free limit of 50 per- 
cent and this caused the false report that the price of canned tuna fell in the 
United States. 


2. April 20, 1957—Nikkan Suisan Tsushin 


The Tokyo Canned Tuna Joint Sales Co. sent a note of protest in the name 
of its president, Giichi Matsumeto, on the 15th to the chairman of the tuna 
department of the Canned Goods Export Association, Shigezo Yoneda, concern- 
ing dumping prices in the United States of its canned tuna in the following 
manner: 

1. According to Kinoshita, representing the Joint Sales Co. in New York, and 
Mr. Tanaka, chief of the business section, unusual prices appeared (light meat— 
$8.80 per case; white meat—$10.65 per case). These prices are attached to those 
cases handled by new traders, and that they employ undesirable brokers who are 
already notorious and have bad names. 

2. According to the same sources, the list prices of the Joint Sales Co. are 
now appropriate for both light-meat and white-meat canned tuna. Even higher 
prices are possible and, therefore, it is absurd to sell at lower prices. 
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3. The buyers in the United States and the traders seem to attribute the low 
prices to the mismanagement of the Joint Sales trade channels. This is all due 
to these unjustifiable practices of new traders. 

4. The traders in the United States denied that the low-price sales are due to 
conditions there. It is understood that all the irregular sales practices are due 
to the home office in Tokyo. 


5. We request that necessary steps be taken immediately to remedy the situ- 
ation indicated above. 


8. May 9, 1957—Nikkan Suisan Tsushin 


Mr. Tanaka, business manager of the Tokyo Canned Tuna Sales Co., has been 
conducting a study of the United States canned tuna market since March and 
returned to Japan yesterday. He stated the following as regards the United 
States canned tuna market: 

1, Demand for canned tuna is quite strong, especially among the younger 
generation, with a bright future in store. 

2. The Northeast shows the strongest demand, with the South compartively 
slow. 

3. The price of goods show an increasing tendency each year, but the price for 
canned tuna is gradually declining, due to improved methods of manufacture and 
mass production. 

4. Canned tuna in brine is gradually maintaining a market of its own against 
canned tuna in oil. 

The price war waged by Japanese firms is due to the action by the new 
outside firms, which is getting severe. 


May 10, 1957—Tokyo trade publication 


Inquiries on canned tuna in oil are showing signs of trading becoming active 
in the near future. On the other hand, a considerable quantity is thought to 
have been packed in anticipation of orders from Bngland and other countries 
whose effect on the price of the product is beginning to show up in the packers’ 
financing and their offering at cheaper prices. 

According to information obtained from the exporters, the price has come down 
as low at $6.39 on white meat in oil, 7-ounce can, f. o. b. warehouse. Cor- 
respondingly low when quotations are sent abroad, especially so when quoted 
by large exporters, it is said. The exporters quoting low prices is attributable 
to the fact that they are financing the packers, and both the exporters and 
packers are forced to do it to improve their circumstances. The trend of the 
prices is being watched. 

5. May 11, 1957—Tokyo trade publication 

According to information received by exporters here, selling of canned tuna at 
reduced prices is done by 2 or 3 Japanese exporters of the textile group in the 
Kansai area and 3 large old exporters. The heaviest buyer is one jobber who 
dces not enjoy ¢ good reputation among Japanese exporters. Small and medium 
exporters who have no branch offices in the United States are not involved. 

The protest lodged by the Tokyo Canned Tuna Sales Co. with the Exporters 
Association on the selling at reduced prices is said to have originated from 
reports of Section Chief Tanaka, who investigated the conditions while in the 
United States, and the 3 guilty exporters are reported to be of the 8 original 
canned tuna handlers. The jobber in question, according to the latest report, 
is buying the product from 2 sources, 1 in New York and the other in Boston, 
that are buying from Japanese exporters. The exporter group is of the opinion 
that the whole export setup should be scrutinized fundamentally to rectify the 
condition and prevent it from recurring. 

6. June 1, 1957—Tokyo trade publication 

The price of tuna canned in oil is slowly but steadily going down, and the 
difference between white meat and light meat has narrowed to a mere 28 to 56 
cents per case. Inquiries on small quantities are received only from Egypt at 
present. Exports of frozen tuna are also almost at a standstill, due mainly to 
increasing stocks of canned tuna in the United States. Many packers have fin- 
ished production of tuna canned in brine allocated to them under the quota. 
Under the circumstances, many feel the landing price of summer albacore may 
become below $201 per ton. In view of the present condition and stocks on hand, 
recovery of the tuna in oil price, the exporters think, cannot be hoped for a while. 


97539—57——-21 
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7. June 2, 1957—Tokyo trade publication 


The price of tuna canned in oil is still on the decline, and to say that there is 
no market price is no exaggeration. Some inquiries mention as low as $4.91 per 
case on standard pack and $2.56 per case on 34%-ounce cans of light meat, f. 0. b. 

According to the packers and exporters, stocks of white and light meat are said 
to be 350,000 to 400,000 cases, and many packers are desiring financial aid from 
the exporters, anxiously, because of them. Some packers, therefore, are com- 
pletely at the mercy of the exporters. 

Most noteworthy is the tendency of the difference between the white meat and 
the light meat getting smaller, indicating heavy stocks of white meat. 

Unusual interest is shown in variation of the price, in view of the fact that the 
conversion prices of white and light meats into cash are $5.55 and $5.28, respec- 
tively. 


8. June 4, 1957—Tokyo trade publication 


Under the global quota restriction, Japan is expected to be able to export some 
2 million cases of canned tuna to the United States this year. Although the exact 
quantity shipped since January is not made public, it is safe to assume the quan- 
tity is not much over 600,000 cases, which is not a good figure in view of the 
possible 2 million cases for the year. The exporters are said to be pointing out 
the tendency in the United States for increasing consumption of light meat rather 
than white meat of late as one reason. They recommend that production should 
be changed to be centered around light meat and the price, too, ought to be 
reexamined. 

Some of the 19 recognized canned-tuna exporters are sensitive about the packers 
fundamental idea of reducing the exporters handling canned tuna and those who 
are rumored to be selling it at reduced prices in the United States, and those 
whose shipping at present is not large are not expected to do active buying at the 
next shipping period in view of the approaching expiration of the current export 
agreement at the end of July. 


9. June 7, 1957—Tokyo trade publication 


With the expiration of the current tuna export agreement on July 31, the 
exporters, the packers, and authorities in charge have begun to show move- 
ments. Principal figures in exporting and packing industries are said to be 
holding conferences on the sales policy after July as a preliminary step, taking 
the fact that sales of canned tuna in the United States are not exactly satis- 
tactory of late and that some packers have begun to advocate reexamination of 
selling price into consideration. 

In view of the fundamental thinking of the packers to reduce the number of 
handling exporters, the sales policy of the exporters up to the expiration of the 
agreement in connection with a sale of canned tuna expected to be carried out 
shortly by the Sales Co. is considered extremely delicate. 


10. June 9, 1957—Tokyo trade publication 


In the absence of the usual rush by the processors, the price of summer 
albacore has declined drastically since landings entered into their peak. On 
June 6, the lowest price of $91 per ton appeared, and some packers in the 
Shimizu area stated to pack tuna, seasoned, for domestic consumption. Owing 
to the downward trend of price, more packers may join those who have already 
started in canning the kind for the domestic market which is seasoned to suit 
the taste of Japanese consumers. 

Aside from this group, some canners are said to have begun speculative pro- 
duction of tuna canned in brine for export for 1958. 

11. June 11, 1957—Suisancho Nippo 

The recent softening of the United States tuna market is due to the price 
decline in the main shipping areas of Boston, and the large amount of accumu- 
lated stocks on hand, which is creating a problem for the United States canners. 

Director Kinoshita, of the Tuna Sales Co-op, who is stationed, in the United 
States, sent a report to the Export Fisheries Association. 'This says that the 
large California packers, including Van Camp, have recently been accepting bids 
at the low price of $11.25 (oil packed, 7-ounce cans) a case, which shows a price 
decline. Aecording to this report, such low prices have. never been seen for 
many years, and is contrary to the publicity given by packers to keep prices up, 
This clearly shows the changing price trends. 
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Accumulated stock in the United States as of the end of May is about 3 
million or 344 million cases, with 1,400,000 to 1,600,000 cases being white meat: 
The fact that large packers have reduced prices shows that sales prospects this 
year will not be bright. 

As a result of talks concerning prices between American canners and fisher- 
men, it seems the price will be set at $300 to $325 a ton for raw albacore. It is 
feared that packers may become astounded at these high prices, with a strong 
hope to purchase frozen albacore from Japan at the f. 0. b. price under $270 
a ton. 

12. June 14, 1957—Tokyo trade publication 

Cousiguments of canned tuna packed by the outsiders or nonmembers to the 
Tokyo Canned Tuna Sales Co. are slow in coming. Asaki-Yoshokin sent in 
3.000 cases, fixed and free base quotas, and 500 cases each for their quotas 
were delivered by 3 packers in Nagasaki, Shizuoka, and Shimizu and a few 
others. The reasons for slowness in consigning their products are assumed to 
be the application of the production ratio of white- and light-meat canned 
tuna to the outsiders as it is to those of the members and that the allocation 
of the quota is too small for the outsiders, i. ¢., 500 cases to the first-year out- 
siders or packers and 1,000 cases to the second-year outsiders (or packers with 
2 years’ experience and nonmembers). 

18. June 15, 1957—Tokyo trade publication 

The leaders of the tuna-packing industry are studying the economical con- 
duction and consumption trend of foods in the United States as fundamental 
problems and preliminary to reaching a decision on production and sales of 
canned tuna in brine for export to the United States after August, in connec- 
tion with the renewal of the present export agreement, which expires July 


2 
oi. 


According to well-informed sources, the fact that the trend of consumers 
in the United States is apparently shifting from white meat to light meat of 
late is recognized by the tuna packers here, and deliberation is going on with 
this fact as the base. The tendency is to favor a change in the production 
ratio of 55 percent white meat and 45 percent of light meat, stipulated in the 
adjustment regulations. Also, unfavorabie shipping conditions since January 
and large stocks are causing the packers to consider a reduction in price 
of white meat, it is said. Great fear is felt about possible lowering of the 
20 percent limit should imports of Japanese canned tuna fail to reach the 
quantity limit for the global quota, and for this reason a daring policy 
is thought to be necessary. 

14. June 17, 1957—Tokyo trade publication 

Some of the tuna canners of Shizuoka Prefecture think that in the latter 
part of this year the Shizuoka packers may fall into adverse circwnstances be- 
cause of the canned-orange problem since last year, and the present sluggish- 
ness of tuna-in-oil exports. 

Observers are of the opinion that the packers who have the quotas of more 
than 50,000 cases of tuna in brine may be on the safe side, to some extent, 
but they are liable to be adversely affected from the financing aspect by the 
exporters who handle exports of tuna canned in oil so that the production of 
canned orange and adjustment of its shipment will also be affected. 


15. June 18, 1957—Tokyo trade publication 


With the election of the president and expiration of the terms of the chief 
personnel, the Tuna Packers Association is expected to formally take up the 
problem of canned-tuna exports to the United States. The exporters have not 
yet discussed it officially, but informal talks are going on among themselves. 
A common point involved in their talks is definite opposition to the 50 percent 
capacity base quota set up last year by Minister Kono, Minister of Agriculture 
and Forestry, or, to be more exact, by virtue of his suggestion, which they feel 
cannot be tolerated at this time. If the canned-tuna export agreement is to be 
continued and requires an adjustment quota of 50 percent, it should be in a more 
Clear and definite form. In the exporters’ opinion, the “capacity base” itself is 
ambiguous and cannot be recognized, and, after consultation with the packers, 
if it is left as an adjustment quota responsibility will rest with the packers. 
Also, they feel that the export records for the past 1 year should be excluded 
from the calculation base when allocating the export quota, and instead recog- 
nize what was actually packed last year. 
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Although opinions among the packers have not been unified, fundamental de- 
parture from those of last year is not likely. Future negotiations, therefore, 
between the exporters and the packers are expected to produce policies for the 
handling of canned-tuna exports and sales to the United States along the above 
lines. 


16. June 18, 1957—-Tokyo trade publication 

The price of canned tuna in oil continues to be low, and there is actually 
nothing that can be called a current market price, so, therefore, exporters feel 
that it is dangerous to go ahead with transactions in large quantities. Charac- 
teristic of the present condition is that the difference between the prices of 
white-meat and light-meat canned tuna is 14 to 28 cents per case only, and that, 
in some instances, the low price of white meat is equal to the high price on 
light meat. However, there is no price lower than $5 per case on fancy light- 
meat, 7-ounce can at the present, although this does not signify that the price 
has reached its bottom. No one can tell how deep is the bottom, so to speak. At 
any rate, the trend of the prices of both kinds of canned tuna drawing close to 
each other is expected to continue. 


17. June 23, 1957—Tokyo trade publication 


The tuna packers and exporters are convinced of the fact that sales of canned 
tuna to the United States, including those of canned crab and oranges, must 
be fundamentally studied, and policies established for this year. Confronted 
with practical problems concerning declining prices and increasing stocks of 
canned tuna, crab, and oranges, the above is again giving rise to discussions in 
these circles. 

The New England region offers the largest consumption of canned tuna and 
crab, and it is a well-developed market. Competition, therefore, is keenest at 
present in this area, and exporters are compelled to intensify sales efforts in 
the southern regions. This, however, cannot easily be done because of the 
quotas of the exporters and the Sales Co. for the time being, and it presents a 
serious problem to the packers and the exporters. If the exporters who are 
new in the canned-tuna export business become the authorized handlers, they are 
likely to make bold demands relative to the setup and areas of sales in the 
United States which may force the Sales Co. to share an appropriate portion of 
sules expense. 
i8. June 24, 1957—Tokyo trade publication 

According to the United States import statistics, a total of 248,000 pounds of 
tuna canned in oil of Japanese origin was imported from January through March 
1957. This quantity is significant when it is compared with Japan’s 1956 export 
of 371,000 pounds for the full year, since the cifference is only 123,000 pounds, and 
it must be realized that imports for the first 3 months of 1957 are approaching 
the entire quantity imported for 1956. The packers’ sources are focusing atten- 
tion on this fact, to say nothing of the exporters, especially the fact that the 
eurrent price of $6.50 on tuna canned in oil enables European countries to re- 
export it to the United States in view of the present price there of $9.35 on tuna 
in brine because of the low albacore price. 

Since the Japanese packers and exporters cannot export tuna in oil to the 
United States, the exporters are of the opinion that the imports are being carried 
out through the following routes, in reality: 

1. Shipped for Canada, landed at New York, and remains in the United States. 

2. Shipments for Europe via the Panama Canal and enters into the United 
States through New York or other ports. 

3. Reexported from Europe to the United States. The exporters are greatly 
concerned about the figures mentioned above, for fear that this will affect tuna- 
in-brine exports to the United States through an increase in the United States 
import duty if the importation of tuna in oil shows an increase in quantity. This 
is liable to induce the apprehended hike. 

19. June 24, 1957—Tokyo tradc publication 

Taking advantage of the declining albacore price, some of the tuna packers 
in the Shimizu area are reported to have started speculative production for 1958, 
but large canners are still working on the remainder of their 1957 quotas. Most 
of the small- and medium-size packers are restrained from acting because of the 
possible price reduction of $1 on tuna in brine. Those that have entered into 
1958 production are a few canneries of positive policies and known for their 
activities in the industry. 
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20. June 26, 1957—Tokyo trade publication 


The tuna packers, according to well-informed sources, are troubled with the 
latest report that reached here, which said that the tuna-in-brine market is 
exceedingly weak in the United States and that the current price on fancy pack, 
7-ounce can is some $2 per case lower. This is causing fears for large stocks 
on hand in the future. 

In this connection, the exporters who are inclined to think that a reduction 
of around $1 per case is inevitable are said to be increasing in number. 

Although there is no trace of the Japanese side having sold cheap at present 
and the cause for the weak market conditions in the United States is unknown, 
cheap products are said to be coming into the United States in a considerable 
quantity from other countries and fishing is expected to be good this year in these 
countries. Developments will be watched with interest. 


21. June 26, 1957—Nikkan Suisan Tsushin 


The United States canned tuna market is continuing to be weak and white meat 
in oil is reported to be sold for $10.50 per case of late. This is expected to bring 
about serious effects on Japanese canned tuna in brine exports to the United 
States. 

On June 24, the Tokyo Canned Tuna Sales Co. announced the following as a 
temporary measure with the summer peak of demand close at hand: 

For a while 80 cents per case will be rebated to the handling exporters of white 
met in brine as an advertising allowance. 

This means, practically, an 80 cents per case reduction but it had to be done 
to attain exports of what is allowed under the global quota, taking advantage 
of the forthcoming peak of consumption and rebating will be discontinued as soon 
as the American market recovers, it is said. 


22. June 27, 1957—Tokyo trade publication 


Deliberation on a canned tuna export agreement will shortly begin by the 
exporters association with the expiration of the present one on July 31 drawing 
near. In this connection the circumstances of the packers are very complicated, 
including the sales prices of the sales company because for the past few years 
the policy of the packers has been to pack for the next year’s quota in the previous 
year on the basis of assumed quantities. To put this procedure to practice they 
require financing which is actually furnished by the exporters and it places the 
exporters in such an advantageous position as to enable them to form a setup for 
the crumbling of the price. Consideration of some countermeasure therefore is 
believed to be essential for putting the sales system in order. 

At any rate the important point for the packer and exporter is to materialize 
justifiable profits while exporting a quantity permitted under the global quota 
for which discussions should take place on the establishment of a desirable 
domestic setup. 


23. June 28, 1957—Tokyo trade publication 


According to the exporters the reaction in New York to the announced 80 cents 
per case rebate on white meat tuna in brine by the Tokyo Canned Tuna Sales 
Co. is reported to have caused considerable confusion and the buyers say the 
quantities they may buy at the reduced price cannot be determined until a study 
has been made although the Tokyo Canned Tuna Sales Co.’s special sale is 
scheduled to take place on June 28. In the United States nothing but ill effects 
were brought upon by the rebate which is equivalent to a reduction. How it will 
stimulate sales cannot be said without observation for a while. 


24. June 80, 1957—Tokyo trade publication 


As previously reported the tuna packer and exporter have been discussing the 
advisability of reducing the price of canned tuna. The discussion has reached 
the point where how much, what kind, and when the effective date may be 
decided. 

The exporters and packers seem to have agreed on $1 per case reduction on 
white meat, almost, but two opinions are prevalent on light meat; i. e., one 
favoring a change in price to keep pace with white meat, and the other advocating 
not changing the light-meat price at this time. They think, however, that a 
decision has already been arrived at among the principal leaders of the industry, 
since the matter was left to the discretion of the association president at the last 
meeting of the directors. 
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There is no definite opinion relative to the time of announcement of the redue- 
tion and its effective date. They are inclined to think the reduction will probably 
zo into effect August 1, however. 

25. July 2, 1957—Tokyo trade publication 

A. Nishijima, of Daiichi Bussan, who has refused to become the chairman of the 
tuna committee of the Japan Canned Foods Exporters Association, despite the 
unznimous recommendation of the committee members, finally accepted the 
position. For vice chairman, Kanoguchi of Mitsubishi Shoji, Saita of Seiko 
Boeki, Taniguchi of Itochu, and Hirasama of Toa Kigyo were elected, and 
Toki, of Taiyo Gyogyo, was made secretary. Noticeable point is that a vice 
chairman was elected from the Toa Kigyo, which is not one of the 19 Government 
authorized “windows” or channels of the canned-tuna export trade. 

Pe Cary. In summary form, this is the substance of the matter: 

In early October 1956, Japanese exporters held approximately 
14,000 tons of frozen albacore in storage. This was purchased by 
them from fishing boats in June and July of the same year. 

This particular summer albacore had been purchased at a bare 
ex- roi cost approximating $300 a ton. Because of handling, tree - 
ing, storage, commission, interest, and other costs it represented a then 
present cost before shipment of close to $400 a ton in Japan. 

5. Starting in October, this particular summer albacore was sold at 
a price of $270 a ton f. o. b. Japan, at a price below the average ex- 
vessel price paid at the time of the purchase and still further below the 
accumulated cost to the exporters who held it in storage. 

4. We regarded transactions such as this as dumping and we so 
advised the Secretary of the Treasury on October 17, 1956. 

The Department of the Treasury regarded this as a matter of 
substance and, accordingly, instructed its field officers to withhold 
Ra pcemenect of the merchandise in question. 

6. In a letter dated March 14, 1957—5 months after the matter was 
aoe to the Secretary—the Department of the Treasury decided 
“that the purchase price of the imported frozen albacore was not less 
than the cost of the production thereof.” 

In making this decision, the Department of the Treasury deter- 
mined, as an example, that the cost of production of the particular 
merchandise was the ex-vessel price of a small amount of albacore 
sold by fishing boats in Japan 4 or 5 days prior to 1 week before ship- 
ment of this summer albacore and not its original cost to the exporter. 
The ex-vessel price in November was determined to be $207.65 per 
ton—sale of it at $270 f. o. b. Japan after freezing and storage was 
not considered dumping or sale at Jess than fair value—in this case, 

cost of production was considered to be fair value. 

Our position was and is that this summer albacore was particular, 
separable, identifiable merchandise; that it cost the exporters at least 
$300 a ton when originally bought from the boats; that this was cost 
appreciably increased by handling, freezing, storage, commission, in- 
terest, and other costs to a total much higher than $300 per ton, and 
that to determine that its cost of production should be based on the ex- 
vessel price of a few tons of albacore landed in the off season was 
without logic and did not carry out the intent of the Antidumping 
Act. 

The test of whether this November ex-vessel price was the cost of 
production of the particular summer albacore in question is found in 
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the quantity of albacore landed in the November off season. We were 
concerned specifically with about 14,000 tons of summer albacore. 
The cost of production example used by the Department of the 
Treasury, $207.65, was based on a sampling of ex-vessel albacore 
prices in November when only 877 tons totally were landed in Japan. 

Samples taken from such negligible total landings could not be deter- 
minative of the cost of pi oduction of the 14 000 tons of summer 
albacore landed 4 to 5 months earlier, 

In any event, the decision of the Department of the Treasury could 
not be appealed, so all this could be so considered academic. That it 
was not and is not academic is borne out by the fact that our experience 
with dumping did not end there. The action of what we considered 
dumping and the aftershocks of even so small an amount of trade in 
all tuna have not quieted to this day. 

Our letter to the chairman of this committee dated July 15, 1957, 
and made a part of this statement, recites most of these events and 
effects as we have determined them to this date. 

While not experts in antidumping law, we know that it is intended 
to prevent sales of commodities in this country at less than fair value 
or cost of production. Our experience has shown in our case that 
this can and did happen inasmuch as a particular, identifiable tonnage 
of albacore was sold in the United States at far below its original cost 
of production in Japan and that it did cause and is causing injury. 

As a result of this experience, we can bring to the attention of the 
committee the need for a study of the language of the Antidumping 

Act dealing with foreign market value (sec. “205) and with cost of 
produce tion | (sec. 206) to ‘the end it be made clear that when the original 
cost of an item in commerce such as frozen tuna can be obtained, 
this should be used as its cost of production (adding thereto the costs 
incidental to preparing it for shipment) and making it equally clear 
that subsequent costs based on a few sales in negligible quantities can- 
not be determinative of cost of production. 

In the summer albacore dumping case, the original cost was avail- 
able, but in the apparent absence of a clear-cut requirement that this 
be used, reliance was placed on a position that albacore was fungible 
and that no distinction as to original cost could or should be made. 
Our position is that a distinction could have been made, and that it 
should have been made and that the law should so require. 

As we have had continuing experience with the Antidumping Act 
for nearly 10 months, we have had opportunity to think of aspects 
of it other than the foregoing and to develop views on remedial changes 
considered as improving the Antidumping Act. These are: 

First, that public hearings open to all interested parties be held to 
develop information on whether foreign merchandise is being, or is 
likely to be, sold in the United States at less than its fair value; 

Second, that a published report be made of the findings within a 
reasonable time not to exceed 90 days; and 

Third, that a right of appeal be granted to an interested party in 
disagreement with the findings of the Secretary of the Treasury 
whether there was a finding of. dumping or a finding of no dumping. 

These are reasonable requirements and entirely consistent with our 
svstem of government. 
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STATEMENT OF WILLIAM E. FARRAR, GENERAL MANAGER, 
FEDERATED FISHERMEN’S ASSOCIATION, INC. 


Mr. Farrar. Mr. Chairman, my name is William E. Farrar. I am 
an albacore tuna fisherman. I own my own fishing boat, the troller 
Showboat, which is a 45-foot albacore jig boat. It is operated with 
a two-man crew and, to some degree, is about the same type of boat 
as is generally used in the albacore fishery. 

Mr. Chairman, in order to save the time of the committee, having 
identified myself, I will submit the balance of my statement for the 
record. 

(The statement referred to follows :) 


STATEMENT OF WILLIAM E. FARRAR, GENERAL MANAGER, FEDERATED FISHERMEN’S 
AssocraTIoNn, Inc., TERMINAL ISLAND, CALIF., WITH RESPECT TO THE REVISION 
OF THE ANTIDUMPING ACT 


Mr. Chairman, my name is William E. Farrar. I am an albacore tuna fisher- 
man. I own my own fishing boat, the troller Showboat, which is a 45-foot alba- 
core jig boat. It is operated with a two-man crew and to some degree is about 
the same type of a boat as is generally used in the albacore fishery. 

Presently, I am the general manager of the Federated Fishermen’s Association, 
Inc., a federation composed of cooperative fishing organizations along the Pacific 
coast whose members fish for albacore tuna. These organizations have ap- 
proximately 1,400 regular or potential albacore tuna fishermen as members. As 
general manager I speak for this group and in addition I have been authorized to 
speak for a number of independent albacore fishermen. 

The dumping of approximately 14,000 tons of frozen Japanese albacore tuna 
on the American market in the fall of 1956 and spring of 1957 has just about 
wrecked the American albacore fishing industry. When the word got out in 
September of 1956 that a large amount of Japanese albacore would soon be 
dumped on the American market at a low price, the ex vessel price for albacore 
to the American fishermen dropped from $375 per ton to an alltime low since 
before the war of $300 per ton, and that is the price we are receiving today for 
albacore tuna. 

To better illustrate the damage done to our American albacore tuna fishing 
industry by this dumping of Japanese albacore as well as the terrific increnses 
of albacore imports from Japan, I wish to present to you parts of a letter under 
date of July 5, 1957, which was sent to the President, to various Senators and 
Congressmen, to the United States Tariff Commission and to many other agencies 
and individuals. 

I quote in part from that letter: 

a 7 * * a we + 

“For your further information the American albacore tuna fishing fleet is 
now composed of not over 1,500 small vessels, manned by from 1 to 5 men, who 
range out to sea as far as 350 miles during the months of June through De 
cember in quest of the finest of the tuna family, namely albacore. A few years 
ago as many as 2,500 vessels were engaged in this fishing, however the ter- 
rific increases in Japanese imports and a constant threat of very cheap albacore 
from Japan has caused the ex-vessel price of albacore to drop away out of 
proportion to other types of tuna and to a point so low that the albacore fleet 
cannot survive. 

“The following charts and information are proof that the terrific increase of 
Japanese imports of albacore tuna is responsible for the injury already done, 
and which will get worse if this present import policy continues. The following 
information comes from the United States Department of the Interior Fish and 
Wildlife Service, the California State Fish and Game Department, the Japanese 
Fishing Agency and equally reliable sources of information. They are to the best 
of our knowledge and belief correct. 
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“(Market News Service, California Fisheries, 1955] 
“TABLE 4.—California imports of frozen tuna, 1950-55 


Albacore tone 


1952 
1953 
1954 
1955 


Imports of Japanese albacore tuna canned in Japan 
wa ep 
Cases. |'Tons (approx- 
| imate) 


229, 150 | 4, 583 
459, 143 | 9, 183 
669, 047 | 13, 381 
705, 000 | 14, 100 


“In addition, 10,914 tons of frozen albacore was landed in Oregon and Wash- 
ington ports from Japan in 1955, marking a grand total of— 


Tone 
PPR ROME Leen i cata ty Sd es py ldenm bint Seti cance NSD Sc a desea 24, 152 
Washington and Oregon importa. on cn: ici eet eine eileen 10, 914 
Canned in Japan and imported in the United States 13, 381 


“Tt is interesting to note that the figures supplied by the Japanese Fishing 
Agency of the Ministry of Agriculture show a total of 50,103 tons landed in 
Japan during the year 1955. Of this they exported to the United States, according 
to United States Wildlife figures, 48,449 tons which is nearly the total capacity 
of the Japanese albacore fleet for the year 1955. 

“The total catch of albacore tuna landed by American fishermen in 1955 was: 

Tons 


“California 11, 009 
Oregon and Washington 


Total 


1950: 
American-caught albacore 
Japanese imported frozen albacore 
1955: 
American-caught albacore 
Japanese imported albacore 


“In 6 years, 1950 to 1955, the ratio changed from more than 15 to 1 in favor of 
the American albacore fleet, to nearly 4 to 1 in favor of the Japanese. 

“In 1947, 1948, and 1949 prices paid American albacore fishermen for albacore 
ranged from $500 to $740 per ton. In 1950 through 1954 the price ranged from 
$400 to $410 per ton with the exception of 1951 when it dropped from $400 to 
$300 per ton. This drop in price was caused by a very large increase in imported 
Japanese canned tuna which jumped from 218,000 cases in 1949 to 1,752,000 cases 
in 1950, and also the fact that 1950 was the start of the unrestricted importing 
of Japanese frozen albacore. 

“In 1955 the American price dropped at one point to $310 per ton. The only 
reason for that drop in price was because 48,449 tons of Japanese albacore was 
to be shipped into the United States during the year of 1955. 

“On October 4, 1956, the price on albacore dropped to $300 per ton to American 
fishermen. The only reason for that drop was because 14,000 tons of albacore 
was laying in storage in Japan and the buyers knew they would be able to buy 
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it for $270 per ton f. o. b. Japan plus $45 per ton freight, or $315 per ton delivered 
in the United States. [Note: Japanese albacore is graded for export and is 
generally larger fish than the average American albacore. And although inferior 
in quality because of extended freezing, sometimes from 3 to 6 months, it does 
give a slightly higher case per ton yield than the American albacore and the 
buyers always point to that fact when setting a price. ] 

“The 14,000 tons referred to was truly ‘dumped’ on the American market and 
caused the drop in price. 

“The majority of the American fleet knowing they couldn’t fish for that price, 
$300 per ton, and survive, quit fishing and went home, many to look for work in 
other lines of work and in competition with others in the labor field. We now 
know that albacore can be caught off the American coast at least until Christ- 
mas and possibly through January. That price drop forced most of the vessels 
to stop fishing with a result of lowering our American production by several 
thousand tons.” 

* * * * * a + 

Our American albacore fishing industry has been directly damaged by $75 
per ten by the aforementioned dumping and if the responsible agencies of our 
Government don’t give us the protection to which we feel we are entitled, our en- 
tire American albacore fishing fleet will be forced out of business. 

In 1950-51 about 2,500 boats were fishing for albacore tuna off the coast of 
Washington, Oregon, California, and northern Mexico. In 1956 less than 800 
boats landed albacore in American ports and this year the albacore fleet will 
be further reduced in numbers by a large percent because of this low price and 
the constant threat of further dumping. 

Therefore, Mr. Chairman, and members of the committee, we ask your favor- 
able consideration of legislation which will protect our American albacore tuna 
fishing fleet from being completely exterminated. 

The Cuarrman. Thank you very much. Your statement will be 
inserted in the record of this hearing. We appreciate your appear- 
ance and the information you have given the committee. 


STATEMENT OF ALFRED M. KLEIN, CANNERY WORKERS AND 
FISHERMEN’S UNION 


Mr. Kuern. My name is Alfred M. Klein. I am the attorney for 
and herein representing both the Cannery Workers and Fishermen’s 
Union of San Diego, Calif., affiliated with the Seafarers’ Interna- 
tional Union of North America, AFL-CIO, and Lodge 389F, Interna- 
tional Association of Machinists, AFL-CIO. These unions repre- 
sent approximately 1,650 fishermen and 360 engineers, respectively, 
who are employed in or about the San Diego, Calif., area end who 
for many years have engaged in fishing for tuna and tunalike fish in 
the eastern Pacific. I am talking on behalf of these unions, each of 
which is affiliated with a large and important international, in order 
to present their picture with reference to dumping of imported frozen 
tuna into the United States and to point out the disastrous impact of 
such importation upon their union members. 

With that identification, I shall submit the remainder of my state- 
ment for the record. 

(The statement referred to follows:) 


STATEMENT OF ALFRED M. KLEIN, RESPECTING AMENDMENTS TO THE ANTIDUMP- 
ING Act or 1921 (19 U. 8. C. Secs. 160-171) 


Hon. Jere Cooper, chairman, and members of the Committee on Ways and 
Means, United States House of Representatives, my name is Alfred M. Klein. 
I am the attorney for and herein representing both the Cannery Workers and 
Fishermen’s Union of San Diego, Calif., affiliated with the Seafarers’ Interna- 
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tional Union of North America, AFL—CIO., and Lodge 389, International Asso- 
ciation of Machinists, AFL-CIO. These unions represent approximately 1,650 
fishermen and 360 engineers, respectively, who are employed in or about the San 
Diego, Calif., area and who for many years have been engaged in fishing for 
tuna and tunalike fish in the eastern Pacific. I am talking on behalf of these 
unions, each of which is affiliated with a large and important international, 
in order to present their picture with reference to dumping of imported frozen 
tuna into the United States and to point out the disastrous impact of such 
importation upon their union members. 

The members of these two unions together man all the tuna clippers (com- 
monly known as bait boats) operating from the ports of San Diego and San 
Pedro, which clippers account for approximately 70 percent of all the tuna and 
tunalike fish caught by all domestic fishing vessels in the United States. These 
crew members have an equal interest with the boatowner in the sale of their 
catches, as their sole compensation for their fishing and sailing services is to 
share in the net receipts from the sale of their catch, with the boatowner receiv- 
ing slightly more than 50 percent of such net receipts and the crew dividing the 
balance. The price and volume of fish sold by the domestic boatowner thereby 
bear a direct ratio to the amount of pay the tuna fisherman receives. Our 
crews receive no guaranty. I can assure you there have been several loss trips 
in the past when no net profits or moneys have been realized at the end thereof. 

Tuna fishing, in this and other respects, is a gamble, the same as farming was 
before the United States Government started subsidizing the farmers and the 
agriculture industry. A fishing boat leaves with a full crew, supplies, and the 
necessary equipment to make a fishing trip of 60 to 90 days, or more. Many 
times the fish don’t cooperate. If they do, then, obviously, it is necessary that the 
fishermen have an available market for their fish, When our fishermen did 
make good fishing trips from fall 1956 through spring of 1957, they returned 
only to find that large shipments of Japanese frozen albacore had arrived in the 
United States at lower prices than they could profitably operate under, substan- 
tially curtailing their market and making it necessary for them to wait longer 
periods of time to unload. During these waiting periods they had to stand 
regular watches, were legally ineligible for unemployment compensation benefits, 
and were unavailable for other employment to supplement their income. 

In addition, most of the boats, after unloading, had to idly remain in port 
between trips for many weeks, either temporarily or on a rotation system, because 
the inventories of canner customers were so high they restricted the number of 
fishing trips of the various domestic boats and curtailed their purchases of 
yellowfin and skipjack tuna caught by our fishermen union members, even though 
the domestic boatowner had previously during the 1954-55 season voluntarily 
reduced the price of his tuna 23 percent. The tuna canneries in southern Cali- 
fornia are practically the sole purchasers of the domestic tuna catch, and they 
were unable to absorb the total of lower priced, imported albacore during this 
dumping period and the potential of the domestic tuna clipper fleet. 

Depressed sales prices and markets, replaced by this foreign, dumped tuna, 
therefore, combined to reduce the boatowner’s income and substantially curtail 
the earnings of our laboring fishermen, at a time when the cost of living rose 
according to Bureau of Labor Statistics. Certainly his annual income, averag- 
ing less than $4,000 per fisherman during this critical period, does not constitute 
just payment under the American standard of living in view of his arduous and 
long hours, risks, and isolation while at sea, away from his family and friends. 
As a consequence, topnotch fishermen are leaving the tuna fleet, and it is be- 
coming increasingly difficult to obtain the required number of experienced, quali- 
fied engineers. Thus, the tuna fishing industry is in a critical, crippling condi- 
tion, with the southern California tuna fishing fleet facing possible bankruptcy. 

Our interest, therefore, in the revision of the Antidumping Act of 1921, as 
amended, arises from the recent dumping by the Japanese exporters of approxi- 
mately 14,000 tons of frozen albacore in this market at $100 or more per ton 
less than their cost of production. The details of this dumping, the actions taken 
by the domestic fishing industry to counteract and prevent its continuance under 
the Antidumping Act, the ineffectiveness of such actions, and the damaging re- 
sults to the tuna fishing industry from such dumping, have been ably brought 
before this committee by Harold F. Cary, in his statement on behalf of the Ameri- 
can Tunaboat Association, and through letters from this same American Tuna- 
boat Association to the chairman under dates of May 27, 1957, and July 15, 1957, 
incorporated in the record through Mr. Cary’s statement. 
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Obviously, as pointed out, more tuna was made available than the domestic 
market could absorb. Japanese fishing interests took advantage of the fact 
that frozen albacore could enter this country tariff and quota free and flooded 
the American market with such albacore, duty free and uncontrolled by the 
United States, at a price below that at which our domestic fleet could fish 
profitably. 

Tuna imports now are treated in several manners, in an amazing variety of 
Ways: canned tuna in brine is imported at one rate of duty, canned tuna in oil 
at another rate, while cooked tuna loins and discs are imported at a third rate 
of duty. Frozen varieties, on the other hand, are on the free list. As a conse- 
quence of this highly varied treatment under the trade laws, the total volume of 
tuna imported into the United States has increased sharply and steadily for the 
past 8 years, first in one form, then in a second, then in a third form. In that 
8 years the number of vessels in the domestic fleets fishing for tuna and the 
attendant required number of crew members have declined. Many of those 
boats remaining are in financial trouble. This condition will continue to exist 
until domestic vessels under American flag can operate at a profit, and profits 
will not be realized until the import trade in tuna is brought under more ra- 
tional control. 

We have assumed, and we believe rightly so, that the general purposes of the 
Antidumping Act of 1921, as amended, are to prevent price cutting that is in- 
jurious to the domestic market, by preventing a foreign industry from disrupting 
and unfairly competing in an American market and injuring a domestic industry 
producing a like commodity for that market, through exporting such commodity 
to this market at less than its “fair value” or “cost of production.” This act is 
one of several methods Congress has incorporated into our laws in an attempt 
to prevent unfair trade practices by foreign exporters in this market area to 
the detriment of American producers and manufacturers, by imposing a “special 
dumping duty.” 

In this particular albacore dumping case, the Secretary of the Treasury found 
there was no substantial market for albacore in Japan or in third countries, 
and, therefore, he quite properly based his calculations under the act on the 
“cost of production.” Whereas the cost of producing the actual and particular 
fish imported and dumped in the United States was in the neighborhood of $370 
per ton, it was sold in the domestic market at a price of $270 per ton f. o. b. 
Tokyo. The Secretary’s decision dismissing the antidumping complaint was ap- 
parently based on his construction of the phrase “particular merchandise uni/er 
consideration” in section 206 of the act. 

If this phrase were construed to mean the 14,000 tons of albacore purchased 
by the Japanese exporters in June and the first half of July 1956, and held by 
them frozen in warehouses in Japan until fall, then there could have heen no 
question that dumping took place. However, the Secretary made his decision 
that albacore as a commodity is fungible; that is, one lot can be readily substi- 
tuted for another and no distinction should be made in its origin. Accordingly. 
he used in this constructed cost of production the raw material or tuna cost in 
Japan 4 or 5 days preceding the date of shipment, rather than the actual cost of 
such albacore to the exporter. 

Very little albacore is landed in Japan in the months of August to November. 
The 14,000 tons of surplus, frozen albacore in Japanese warehouses depressed 
the ex-vessel price paid by the exporter for Japanese-caught albacore between 
July and mid-November by approximately $100 per ton. For this reason, such 
average ex-vessel price in mid-November 1956 in Japan had shrunk from a prior, 
normal level of approximately $310 per ton to about $205 per ton. If albacore 
were a fungible commodity, and with the cost of less than $65 per ton for manu- 
facture, handling, shipping, etc., the albacore being exported at $270 f. 0. b. Tokyo 
was not being sold in the United States at less than fair value within the Secre- 
tary’s interpretation of the Antidumping Act. 

Thus, the act was ineffectual and did not prevent price cutting that injured the 
domestic market. If a repetition of this type of dumping is to he prevented, if 
the purpose of the act is to be accomplished, if our tuna fishing fleet is to be 
saved from further curtailment, and if an adequate, livable wage is to be earned 
by our domestic tuna fishermen, the act should be amended so that “particular 
merchandise under consideration” is defined under section 206 of the act as the 
actual, physical merchandise to which the particular costs of production can be 
attributed. 

We do not find such a proposed change in any of the bills now pending before 
this committee. In our opinion, H. R. 6006 would not redress these loopholes in 
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the act. On the other hand, H. R. 5120 would, if adopted, go a long way toward 
perfecting the act, though we believe additional changes would make it more 
protective to the domestic producer and better accomplish the purposes of the 
act. The present act falls far short of its purpose if a foreign commodity, such 
as albacore, is controlled by a trust or combine, which would be considered as 
illegal under our antitrust and antimonopoly acts and theories, but which can 
effectively, either by itself or with its government’s quasi-support, depress the 
purchase or production price of that commodity prior to its export to the United 
States. Control of volume, government credit, and sympathetic governmental 
supervision provide advantages to the Japanese tuna industry with which we 
cannot cope. 

We also believe several points in the act relative to its administration require 
strengthening to afford all parties full protection, due process, and complete 
information. 

1. We cannot be certain the Secretary of the Treasury was fully and 
accurately informed in evaluating this particular aibacore dumping case 
and in concluding that frozen albacore was in the nature of a fungible prod- 
uct. In our knowledge of the trade, frozen albacore is not a fungible product. 
Obviously the Secretary obtained information from others that it was. 
The Secretary will not, and under the act cannot, be forced to disclose the 
information and facts upon which he based this decision. For this reason, 
and to safeguard our rights, as well as prudent governmental procedure, 
we recommend that the law be amended to require the Secretary to bold 
public hearings on dumping cases where all the evidence is known, the 
witnesses subject to cross-examination, and their veracity and accuracy 
determined, and to make a full, public report of his findings and the evi- 
dence used in arriving at the decision. 

2. We have felt the need for a just review of the Secretary’s decision in 
this case by the judicial, rather than the executive branch of the Govern- 
ment. The act does not provide for any such judicial review. We believe 
it should be amended so it will. 

3. The dumping complaint in this instance was filed in mid-October, 
1956. A decision was not reached until March 1. 1957. We think the law 
could well provide for a speedier and earlier investigation and decision, 
to prevent injury from continuing. 

4. The act, as we understand it, provides in section 201 that dumping 
is composed of two factors: Sale at “iess than its fair value,” and injury to 
a domestic industry arising from such sale. If the injury factor is to re- 
main in this definition and that finding is to continue to be made by the 
Tariff Commission, we recommend these further changes: 

(A) Criteria of “whether an industry in the United States is being 
or likely to be injured” written into the law. 

(B) Public hearings by the Tariff Commission provided for, the same 
as recommended for the hearing by the Secretary of the Treasury. 

(C) Public report of injury investigations required, together with 
the evidence adduced. 

(D) Prompt investigation of injury to run simultaneously with the 
investigation of a sale at “less than its fair value.” 

If this committee sees fit to recommend these changes, we believe the act wouid 
be much better in preventing dumping and its consequent distress to American 
industries. In strengthening the act, you and Congress will be helping both the 
domestic businessman and the American working fisherman. 

Accordingly, we recommend to this committee not only the foregoing changes 
in the Antidumping Act of 1921, as amended, but we also recommend that this 
committee institute a searching inquiry into the impact of imports on the domestic 
tuna industry with a view to constructing equivalent controls upon all forms 
of tuna imports and a confinement of the total level of tuna imports, whatever 
their form. In order for the domestic tuna fishing industry to be in a healthy, 
growing condition, it is necessary for it to be maintained in a position of competi- 
tive equality with the tuna exporters and fishermen of the countries from which 
tuna is imported—tuna fishermen with lower standards of living and countries 
with cheaper production costs. Protection is needed and vital to our domestic 
tuna industry, the many incidents of which reach out into every business 
activity common to the community and extend into almost every walk of life. 


The CuarrmMan, Thank you very much. We appreciate your ap- 
pearance before this committee and the information you have given us. 
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STATEMENT OF WENDALL WYATT, COLUMBIA RIVER PACKERS 
ASSOCIATION, INC. 


Mr. Wyarr. My views, Mr. Chairman, are not the same as those of 
Mr. Charles R. Carry, who will follow me. 

In order to save the time of the committee, I shall submit my printed 
statement and ask that it be incorporated into the record. 

The Cuatrman. Thank you very much. We appreciate your ap- 
pearance before the committee, and we appreciate very much the in- 
formation you have given this committee. 

Without objection, your statement will be incorporated in the record 
at this point. 

(The statement referred to follows :) 


STATEMENT PRESENTED BY COLUMBIA RIVER PACKERS ASSOCIATION, INC., ASTORIA, 
Orec., T. F. SANDOZ, PRESIDENT, REGARDING PROPOSED AMENDMENTS TO THE 
ANTIDUMPING ACT 


This statement is made on behalf of the Columbia River Packers Association, 
Ine., Astoria, Oreg., an Oregon corporation, which has been active since 1899 in 
the processing of canned, frozen, and fresh salmon, tuna, and numerous other 
fish products. It has fish packing operations in Bristol Bay and southeastern 
Alaska, on Puget Sound and the Columbia River, and for a distance of some 500 
miles along the Oregon and Washington coasts. In addition, it has the only 
tuna-packing operation located in the Hawaiian Islands. The company's 1956 
gross sales were $16,430,175, covering in excess of 1 million cases of assorted 
seafood products, of which canned tuna constituted some 60 percent. 

This company has been active in the canning of tuna produced off the coasts 
of Oregon and Washington since the inception of this fishery in 1938. There has 
been a Wide fiuctuation in the annual production of tuna in the local fishery. 
Since 1947 the company has augmented its supply of domestic tuna through im- 
purts of frozen tuna from Japan. This practice has during the past 10 years en- 
abled this company to greatly increase and stabilize its tuna-packing operations, 
thns providing practically year-around employment for some 500 cannery and 
cold-storage employees in Astoria and the northwestern section of the State of 
Oregon. Its products are merchandised in the major markets of the Nation 
under the well-known Bumble Bee brand, which has an enviable reputation for 
quality. 

We know there have been very lengthy statements and reports filed with your 
committee by the American Tunaboat Association of San Diego, Calif., their con- 
tention being that imports of frozen albacore tuna from Japan in 1956 caused a 
weakening of the market for their production of skipjack and yellowfin tuna, 
commonly known in the trade as light-meat tuna. We would point out the 
distinctions that exist in production, availability, and marketing practices as 
applied to light-meat tuna as against white-meat or albacore tuna. The members 
of the American Tunaboat Association produce approximately 80 percent of the 
domestic production of light-meat tuna. As an average, light-meat tuna consti- 
tutes some S80 percent of the total availability and market consumption of canned 
tuna in the United States. The remaining 15 to 20 percent of this market consists 
of white-meat or albacore tuna. The production of this particular species of 
tuna is confined to the west coast of the United States, ranging from northern 
Mexico to Oregon, with the heaviest production centered off the northern Mexico 
and southern California coasts. The only other source of albacore or white-meat 
tuna known today is fished by the Japanese, operating off the shores of their home 
islands, with nominal quantities taken by high-seas fishing operations. 

The history of the American tuna industry shows that the United States market 
has always required the entire world production of albacore to satisfy its needs. 
In addition to domestic production, albacore is moved into the American market 
through imports of canned tuna processed in Japan, augmented by imports of 
frozen tuna processed in this country. For years there has been a well-defined 
and established trade covering both types of imports. 

We also think it pertinent to state that the members of the American Tunaboat 
Association produce little, if any, albacore. Their production of albacore is 
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insignificant at best and has no bearing on the market supply or the overall annual 
income of their fisherman members. 

A very significant factor is that albacore is only one-fifth of the tuna available 
and is generally sold at premium prices over any other type of tuna, grade-for- 
grade, quality considered. It is the premium quality tuna and is purchased 
primarily by consumers in our largest metropolitan markets. A conservative 
estimate is that 80 percent of all the albacore consumed in America is marketed 
in 5 major cities of the Nation. On the contrary, light-meat tuna is sold through- 
out the country and can be found in the smallest grocery stores in America. It 
is therefore ridiculous to conclude that the market for the higher priced albacore 
is a depressant on the rapidly growing and dominant light-meat tuna market. 
The increase in the production of albacore over the years has not exceeded the 
general increase in production and consumption of canned tuna. If anything, 
as the overall market grows, the percentage of that market supplied by albacore 
is gradually diminishing because the productive areas for this product are limited 
as compared to light-meat tuna. 

From the foregoing it can be seen that the conclusions drawn by the material 
furnished to this committee by the American Tunaboat Association are, to say 
the least, seriously in dispute. 

In serving the expanding tuna market, possibly no other group of fishermen in 
the Nation have enjoyed such an increase in production as have the members of 
the American Tunaboat Association. 

The members of your committee may well ask what is behind the introduction 
of H. R. 5102, 5120, 5138, 5139, and 5202. There is obvious indication that 
the principal advocates of these measures are also the principal domestic sup- 
pliers of light-meat tuna. Light-meat tuna constitutes 80 percent of the total 
canned tuna market and an even greater percentage of the total domestic 
producion of all tunas. 

These producers in turn deliver chiefly to a few major packers of the southern 
California tuna industry. Those packers located at a distance from the home 
ports of the southern California fleet cannot rely upon domestic supplies and 
hence are dependent upon imports of frozen tuna. 

it is also pertinent to consider the substantial growth that is taking place 
in the canning of tuna in American Samoa and Puerto Rico by one of the major 
southern California canners. Operators in these areas are subject to vastly 
different conditions and regulations than domestic producers with respect to 
cost of production, taxes, tariffs, quotas, and the application of the Anti-Dumping 
Act. The entire production from these areas comes into the United States 
market in canned form. 

The factors advocating these bills have tried and failed to get duties and 
quotas placed on importations of frozen tuna. This legislation would accom- 
plish a similar goal by creating such uncertainties as to the cost of importation 
ot frozen tuna, through the possible application of antidumping duties, that 
few domestic manufacturers would dare to gamble with substantial import 
tonnage. This would obviously have the effect of curtailing production and 
inereasing costs to the American consumer. 

if the proposed bills above referred to were adopted, the whole basic tariff 
and foreign-trade policies of the United States would be altered very sub- 
stantially for every industry comparable to ours affected by this legislation. 
The proposed bills would remove completely the question of proving damage 
to American producers in determining whether dumping duties should be im- 
posed. We feel that the elimination from any portion of our tariff laws of 
the historical concept that no trade barriers should be erected, unless damage 
and injury to American industry can be proven, should never be contemplated 
without the most serious justification. This condition certainly does not exist 
in the present instance. Such action, we believe, would dismay the friendly 
nations with whom we do business, and throw the doors wide open to per- 
sistent demands for wholesale changes in our entire theory of tariff protection. 
Instead of the United States advocating free trade among the nations of the 
world, except to protect domestic producers to a reasonable degree, we would 
have this country openly advocating restriction of imports from forei<¢n coun- 
tries where goods were purchased at less than foreign market value or cost of 
production, regardless of the effect on American producers. 

The present law requires a determination, first as to whether a purchase 
at less than foreign market value or cost of production has been made, and 


then in such event requires a full hearing before the Tariff Commission to 
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determine the question of injury, if any. The bills proposed, above referred 
to, would change the law to require only (1) a showing of purchase in the 
foreign country at less than foreign market value or cost of production, and 
(2) a showing that the same or similar products were in production in the 
United States. Actually, the proposed legislation goes further than this. If 
the goods are purchased at less than foreign market value or cost of pro- 
duction, then the dumping duty would be imposed unless the Tariff Commis- 
sion within 30 days made an affirmative finding that there was no signifi- 
eant production of the same or competitive merchandise. Thus, the mere 
failure of the agency to act would automatically imposed the penalty upon the 
importer. 

The purchase and trade of perishable commodities of necessity involves sales 
at various prices. The overall sales must result in a profit to the producer 
or he will go out of business. He will not continue in business year after year 
losing money. However, as:a realistic matter he will make considerable profit 
at times, and again at times perhaps it is possible he will want to, and it will 
be to his advantage for many reasons, to take a small loss.. The overall average 
cannot be at a loss for long. 

On this point, we can say without equivocation that the passage of this 
proposed legislation would be most harmful to our company, its employees, and 
the economy of our area and, we believe, to those similarly situated. 

H. R. 6006 and 6007, proposed by the current administration, are carefully 
studied amendments to the present antidumping law and would cause no great 
disruption in our foreign-trede picture, and in the tuna industry. They contain 
clarifying language which would improve the administration of the present act. 
We have no objection to the proposed clarifying amendments; however, we feel 
that they do not cure some of the basic faults of the present law. We do not 
think the principle of using the cost of production of an exporter is a practical 
approach. It is most difficult to determine. It in no way is controlling in the 
world market. Therefore, we suggest that in lieu of the cost of production, 
consideration be given to the establishment of market values in this country 
at time of purchase as the antidumping criteria. Market values are more 
realistic, more easily determined, and are, in fact, controlling in the fast- 
changing world markets. 

By use of the cost of production formula the importer is operating in darkness 
since he cannot know with any accuracy what the exporter’s cost of production 
may be. On the other hand, the importer at all times has knowledge of market 
valnes in the United States. Also, application of the United States market 
value formula would be consistent with the historical concept of the purpose 
of tariffs, namely, to protect the domestic producer. 

There are innumerable arguments that can be submitted against the present 
program of cost of production. 

We greatly appreciate the courtesy extended to us for permission to appear 
and express our point of view, and we are appreciative of your time in hearing us. 


STATEMENT OF CHARLES R. CARRY, CALIFORNIA FISH CANNERS 
ASSOCIATION, INC. 


Mr. Carry. Mr. Chairman, I, too, will submit my statement for the 
record and ask that it be included in the reeord of the committee’s 
proceedings. 

The Cuarrman. Without objection, your statement will be inserted 
in the record at this point. 

(The statement referred to follows:) 


STATEMENT OF CHARLES R. CARRY, REPRESENTING CALIFORNIA FisH CANNERS 
ASSOCIATION, INC., CONCERNING THE ANTI-DUMPING ACT oF 1921 


Mr. Chairman and members of the committee, my name is Charles R. Carry. 
I am executive director of the California Fish Canners Association, Inc., a 
trade association the members of which produce approximately 85 percent of 
all tuna canned in the United States. In the calendar year 1956, the members 
of the association packed just a trifle under 10 million cases of canned tuna. 
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In order that there might be no misunderstanding, our membership at a meet- 
ing on July 18, 1957, reiterated the position it has taken consistently as long as 
it has been in existence that it is strongly opposed to the dumping of any com- 
modity by any country in the United States. 

The members of the California Fish Canners Association in their operations 
are in a rather awkward position. These canners are forced to depend on im- 
ports of raw material for part of their supply, and the same countries that sup- 
ply the raw fish to us also sell canned tuna in the United States market in com- 
petition with our finished product, canned tuna in oil. 

They are, therefore, potentially the victims of complaints about dumping when 
they purchase part of their supply of raw material especially if the purchase 
is made at a favorable price because of a temporary oversupply in the exporting 
country, and at other times they must be on their guard to prevent the finished 
product from being dumped in this market. 

The filing of a dumping complaint, as Assistant Secretary Kendall pointed out 
inevitably causes purchasers in this country great difficulty. The mere announce- 
ment of the withholding of appraisement not only prevents the buyer from re- 
selling the merchandise or selling a processed product made from an imported 
raw material because he has no basis on which to base his cost, but in some 
cases the announcement of withholding of appraisement causes the foreign ship- 
per to withhold shipments of the merchandise. This happened to many canners 
when a complaint was made that frozen albacore tuna was being dumped in the 
United States. The Japanese Government refused to issue export permits for 
the shipment of albacore until the Treasury Department announced that no ba- 
sis for a dumping complaint existed. Until the announcement was made, how- 
ever, those of our members who are forced to rely on imported frozen albacore 
as a source of raw material were seriously handicapped in their operations. 
The withholding of shipments from Japan took place at a.time when albacore 
are not customarily available to our fishermen in any quantity: Albacore is 
the one member of the tuna family that is highly seasonal in occurrence; it is 
taken only in very small quantities during the late fall and winter months. Our 
members who needed this tuna found their schedule of operations completely 
upset and their inventories depleted almost to the point of nonexistence. De- 
pletion of inventory to this point is a serious matter in the highly competitive 
field of tuna merchandising. 

All of the albacore the United States fishermen had been able to catch which 
was of a quality satisfactory for canning had been purchased by canners of 
California, Oregon, and Washington. The canners had been purchasing the 
albacore from the United States fishermen steadily throughout the season and 
had purchased little or none from Japan despite the fact that there are very 
good reasons (aside from the actual fish price) that make Japanese fish a de- 
sirable raw material. Furthermore as has been reported to your committee the 
canners knew that the catch during the Japanese summer season had been 
heavy whereas the previous winter’s catch had been almost a complete failure, 
and our inventory of albacore was low. 

I was very glad to hear the chairman state in his opening remarks that the 
committee would welcome information about all phases of the dumping problem 
and that testimony need not necessarily be limited to the bills presently before 
this committee. This I feel gives me an opportunity to bring to your attention 
several matters which, although not dumping as that term is construed in the 
Antidumping Act of 1921, as amended, are just as pernicious and for all practical 
purposes are the same as dumping as the term is understood. 


TUNA IN OIL 


When the duty on tuna canned in oil reverted to 45 percent ad valorem at the 
end of 1950, there were loud protests from Japan that tuna could not be produced 
and exported to the United States with a rate of duty as high as 45 percent ad 
valorem. Likewise when the duty on tuna canned in oil was reduced during the 
1955 GATT negotiations similar protests were made that even at a rate of 235 
percent ad valorem, tuna in oil could not be exported to the United States. For 
approximately 5 years the Japanese Government has refused to issue export per- 
mits for sale to the United States of tuna canned in oil. Instead, all packers 
desiring to sell to the United States have been required to pack in brine on 
which the rate of duty (with a qualification that it is not important here) is 
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12% percent ad valorem. Within the past 7 months, however, Japanese exporters 
have developed a new device which enables them ultimately to land tuna in oil in 
the United States market. The device consists of obtaining export permits for 
sale of tuna in oil to Canada or to Europe and shipping to the purported destina- 
tion via New York. When the tuna reaches New York, however, the documents 
are changed, the fish is entered for consumption in the regular legal manner; 
the duty of 35 percent ad valorem is paid, but the tuna is in the United States, 
not in Canada or Europe. The Japanese are able to do this because they are 
selling their product, canned white meat tuna in oil, at $5.62 per case f. o. b. 
Tokyo. When the duty and freight to New York are added the landed cost of the 
product in New York is approximately $8.20 per case. The price for comparable 
merchandise produced by United States canners is $11.50 per case f. o. b. Pacific 
coast. 

As a matter of fact there are even reported instances where tuna actually has 
been shipned to Europe and reexported by the buyers there to the United 
States with the payment of the full duty, the double freight, and are still able 
to be in competition with United States products. 

Paradoxically, Japanese canned tuna in oil, actually a more expensive item 
to produce, is selling in the United States at a lower price than Japanese canned 
tuna in brine. The reason for this, of course, is that the Japanese Government 
maintains a check price on tuna in brine at a level more nearly comparable to 
the price at which United States produced tuna is sold in this market. 

This tuna in oil is being sold at a price which is not less than fair value since 
the price is the same at which it is sold to buyers in third countries. Obviously, 
no dumping can be claimed. Nothing in the antidumping legislation as it exists 
now or as proposed te be amended will correct this situation, which is, in the 
minds of most people in our industry, a true case of dumping. 

We intend to take every legal means available to us to stop this practice. 


FROZEN COOKED LOINS 


The southern California industry is the victim of another highly discrimina- 
tory situation which comes about as follows: The Japanese tuna industry is able 
to produce and ship to the United States a product known as frozen cooked loins. 
Actually these are the four segments of the body of the fish from which the head, 
tail, skin, dark meat, and viscera have been removed following a pre-cooking 
process. The loins are then frozen and exported. The duty on such a commodity 
is 1 cent a pound or $20 per ton. When some of our canners purchased experi- 
ments! shipments of these frozen cooked loins several years ago, our cannery 
workers’ union let it be known that it would take retaliatory action if the canners 
continued to purchase this commodity. This threat by the cannery workers came 
to the attention of the Japanese Government, whereupon the Japanese Govern- 
ment refused to issue export permits for shipments of such loins to the State of 
California. They permit them to be shipped to all other parts of the United 
States, its Territories, and possessions. 

Buyers of tuna loins in other sections (not even food canners) purchase these 
loins and have them toll or custom packed by canners who may or may not be 
fish canners and sell the finished product in competition with the tuna packed 
by the legitimately established tuna canners. Because practically all of the work 
of preparing the fish has been performed in Japan it is possible to buy these 
eoo*red Joins and put them in a container, add oil, seal and sterilize the cans 
and sell them in competition with the established tuna packers at a substantially 
reduced price. 

As will be seen, no question of dumping, as the term is understood, is involved 
in this practice. Nevertheless, it is a form of discrimination about which we 
intend to make strong representations to every agency of the executive branch 
as well as bringing this matter to your attention at this time in the hope that 
you can develop a solution to the problem. 

The two foregoing situations illustrate quite clearly what the domestic tuna- 
canning industry must contend with to remain in business. It must be able to 
buy its fish as cheaply as it can from any available source. It must be able 
to operate efficiently by being in a position to schedule its production so that 
there is a minimum of interruption of operations. One of the things which 
interferes with such scheduling of operations was touched upon briefly above, 
the effect of withholding appraisement. Anyone desirous of interrupting the 
flow of raw materials to our canners and the orderly distribution of our product, 
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can do so simply by making a complaint that some of our raw material is being 
dumped, so that appraisement is withheld. There is no protection in the act 
against making complaints of this kind in a frivolous or mischievous way just 
to interrupt operations. We believe that the two complaints concerning frozen 
albacore within the past 10 months were not made lightly or frivolously. How- 
ever, having seen what the effect of making such complaints may be there is no 
assurance that others will not do so in the future. We have every confidence 
that the Treasury Department would make every effort to assure that a com- 
plaint is legitimate before announcing the withholding of appraisement ; however, 
the Treasury Department could be misled very easily by presenting a plausible 
story. We believe some consideration should be given by this committee to 
legislation to prevent such frivolous and unwarranted action or that the Treasury 


Department should develop some means whereby that Department can guard 
against such an eventuality. 


Another point in some of the proposed bills to which we are strongly opposed 
is the proposal that injury need not be proved in a dumping case. We. believe 
firmly that injury must be established before any dumping penalty be levied. 
We believe too that adequate criteria of what constitutes injury if incorporated 
in the legislation would be useful. 


We appreciate the opportunity of presenting our story to your committee, and 
we sincerely trust that you will give it the attention that we believe it deserves. 
Our problems are many and serious, but we would not wish them to be increased 
by any modification of the Antidwuping Act which would tend to make more 
difficult our procurement of raw material whether from domestic fishermen or 
from foreign sources, or which would make easier true dumping either of raw 
material or of the finished product. We know your committee will give serious 
stndy to all proposals to amend the act to the end that the respective interests 
of American business and of American consumers will be adequately protected. 

Mr. Carry. Now, Mr. Chairman, there are just two brief observa- 
tions I would like to make which I have not touched upon in my 
pre pared statement. 

First: All fish canners are strongly opposed to any amendments to 
the Antidumping Act which would adversely affect the free flow of 
frozen tuna to our canneries. We need this tuna as an important 
supplement to our domestic supply of raw material. 

We are united in our belief that removing the provision of law re- 
quiring that injury be proven before dumping penalties be assessed 
would seriously interfere with this necessary free flow of raw mate- 
rials. Therefore, we urge that the inquiry requirement be retained. 

That, Mr. Chairman, ¢ -ompletes my statement. 

I have listened with a great deal of interest to the proposals made 
during the past 3 days to amend the Antidumping Act. While all of 
these proposals seem thoroughly practicable insofar as most indus- 
tries are concerned it is evident that such proposals are unworkable 
on a seasonal, perishable commodity such as frozen albacore. Most 
of these proposals would wreck every canner who imports frozen 

ilbacore, and every single canner does import this commodity. I re- 
epee! fully suggest that special consideration be given to the writing 
into the law of special provisions dealing with such seasonal, pe rish- 
ab le commodities as fishery products. 

Phe CHairMan, Thank you very much, gentlemen, for your appear- 
ance before this committee and for the information which you have 
given the committee. 

Mr. Kina. I had not known that the witnesses were going to be 
compacted m way they were after traveling some 3,000 miles, but, 
in mv time, I do not believe we hi: ave ever disposed of five witnesses 
as rapidly and expeditiously as we have done this morning. I believe 
some compliments are in order. 
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The Cuarmman. I believe I have already thanked and complimented 


these gentlemen, but if you care to add any additional compliments,. 


we will be glad to have them included. 
Mr. King. Thank you very much. 
The Cuamman. Gentlemen, we appreciate your kindness. 
Mr. Curris. I should like to ask Mr. Harold Cary a question. On 


page 3 of your statement, you made the remark that the cost of pro-. 


duction represents sampling used by the Department of the Treasury 
based on the sampling of the ex-v essel albacore price, and soon. How 
did you get that information? In this instance, did the Treasury 
Department give you that information as to how they arrived at the 
decision ? 

Mr. Harotp Cary. This was in a preliminary statement to us. 

Mr. Curtis. So you were able to get the information. 

Mr. Harotp Cary. We were, but we did not know that was the 
determination of all values, but presumably it was. 

The Cuairman. We thank you, gentlemen. 

The next witness is Mr. L. Dan Jones. Will you come forward, 
please, and identify yourself for the record. 


STATEMENT OF L. DAN JONES, ASSISTANT GENERAL COUNSEL, 
INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA 


Mr. Jongs. Since the committee has, I believe, a copy of my state- 
ment, I shall just ask that it be inserted in the record along with the 
other statements. 

Mr. Muixs. Without objection, your statement will be placed in the 
record at this point. 

We thank you very much for your appearance and the information 
you have given the committee. 

(The statement referred to follows :) 


STATEMENT OF L. DAN JONES, ASSISTANT GENERAL COUNSEL, INDEPENDENT PETRO- 
LEUM ASSOCIATION OF AMERICA, ON PROPOSED AMENDMENTS TO THE ANTIDUMPING 
Act or 1921 


My name is L. Dan Jones. I am assistant general counsel of the Independent 


Petroleum Association of America which is a national trade association of’ 


independent producers of crude petroleum and natural gas. Every oil-producing 
area in the Nation is represented in the membership of the association. 

The membership of the association is vitally interested in the laws that per- 
tain to foreign trade and particularly those designed to protect domestic indus- 
tries against excessive imports from foreign areas. The domestic petroleum 
industry for many years has been confronted with a serious problem presented 
by excessive imports of foreign oil. Prior to World War II total petroleum 
imports amounted to less than 5 percent of domestic production. Today imports 
amount to more than 20 percent of domestic production. In view of this growing 
problem, our association is particularly interested in the proposals now before 
this committee which are designed to strengthen the Antidumping Act. 

It is our conclusion based upon observations over a long period of time that 
the present law is inadequate and is vitally in need of strengthening in several 
respects. The present law, in our opinion, is deficient in that the delegation 
of discretionary authority is much too broad. In addition, the agencies concerned 
are left free to exercise this unlimited discretion without any requirement for 
making public their findings of fact or conclusions of law, or to in any way 
publicly account for their actions. This is the basic weakness in the present 
law. The law is not likely to become effective until this defect is corrected. 
Discretionary authority should be eliminated wherever possible and carefully 
delimited if absolutely essential. 
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Under the present law the Treasury Department is left completely to its own 
discretion in determining whether or not to conduct an investigation. It is free 
to take action if it sees fit, but it is also free to ignore the situation. 

In addition, under the present law, there is room for even more serious abuses 
in the injury requirement, where discretionary authority is unrestricted. 

It is urged, therefore, that the law be amended so as to require the agencies 
involved to maintain a publie record in each ease and to publicize a report setting 
forth their findings and reasons for any action taken. 

With respect to the injury requirement of the law, it is our feeling that, inas- 
much as dumping is an unfair and undesirable trade practice, an aggrieved 
industry should not be required to show that injury has been suffered. Dump- 
ing. of itself, whether or not injury follows, should be prohibited. The problem 
-of determining whether or not injury has been suffered is one that involves dis- 
cretionary judgment, no matter how carefully the legislation concerned may be 
drawn. Even though the law is amended to prescribe careful legislative guides, 
in the end individual judgment must be exercised. As pointed out above, dis- 
eretionary authority should be retained only where absolutely necessary. It 
seems, therefore, that if dumping has been established, the additional require- 
ment of showing injury is both unnecessary and unduly burdensome. 

The history of the administration of the Antidumping Act demonstrates its 
weaknesses and ineffectiveness. ‘This is illustrated by an experience which our 
industry had during recent years. In 1949, under the ECA program, our asso- 
ciation had reason to believe that the Antidumping Act was being violated with 
respect to imports of oil from the Middle East. At that time we appeared before 
a congressional committee and presented this situation. Having publicly pointed 
out this apparent violation, we felt that under the law it was the obligation of 
the Treasury Department to institute an investigation and determine whether 
or not the act was being violated. No such investigations were ever conducted. 

On August 22, 1952, the Senate Small Business Committee, Subcommittee on 
Monopoly, issued a press release announcing a report from the MSA on ECA and 
MSA Relations With International Oil Companies Concerning Petroleum Prices. 
The release stated that according to the report “quantities of Middle Hast oil 
were dumped in the United States at net prices far below those realized on ship- 
ments to Europe.” 

Also, in August 1952, the Department of Justice brought action in the United 
States District Court for the Southern District of New York (Civil Nos. 78-152, 
78-158, and 78-154) seeking recovery of overpayment in the amount of several 
million dollars of BCA/MSA funds. One of the allegations in these actions was 
to the eiYect that the prices charged by the Middle East companies were higher 
than the market price prevailing in the United States for similar Arabian crude 
oil. 

This allegation indicates that the Government had information that would 
show the Antidumping Act was being violated. Yet, no action under the act 
was ever initiated. This experience is cited to illustrate how the administra- 
tion of a law, or lack thereof, can defeat the very purpose of the law. 

In conelusion, we urgently recommend that the Antidumping Act be amended 
so as to remove the “injury” requirement and that the agencies involved in the 
administration of the act be required to publicize their findings of fact and 
basis for any actions taken. 


Mr. Mitxs. The next witness is Mr. Herbert Harris, assistant to the 
director of international affairs, of the American Farm Bureau Fed- 
eration. 


STATEMENT OF HERBERT E. HARRIS II, ASSISTANT TO DIRECTOR 
OF INTERNATIONAL AFFAIRS, AMERICAN FARM BUREAU FED- 
ERATION 


Mr. Harris. In order to save the time of the committee, I should 
like to ask permission to have my printed text inserted in the record 
of today’s proceedings. 

The CuHatrMan. Without objection, your statement will be inserted 
in the record at this point. 
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(The statement referred to follows :) 


STATEMENT OF THE AMERICAN FARM BUREAU FEDERATION, PRESENTED BY HERBERT 
E. Harris II, ASSISTANT TO THE DIRECTOR, INTERNATIONAL AFFAIRS 


We would like to express our appreciation for the opportunity to appear be- 
fore this committee and to discuss the proposed amendments to the Antidump- 
ing Act. The views which we express here are based on the 1957 policies of the 
American Farm Bureau Federation, which state, in part: 

“For an economy to be dynamic and expanding, goods and capital must flow 
freely. This requires world trade and world investment. Government should 
encourage private investment and stimulate trade as an outlet for the increasing 
productivity of the world’s farms and factories. This approach requires system- 
atic abandonment of policies directed toward restriction of the production and 
distribution of goods and services throughout the world.” 

We do not support the proposed changes to the Antidumping Act embodied 
in H. R. 6006. Later in this statement we will give detailed reasons for this 
position and suggest policy that we believe is consistent with an expanding 
international trade. 


IMPORTANCE OF TRADE TO FARMERS 


The volume of exports of agricultural commodities is vital to the American 
farmer. Agriculture has the capacity to supply a large foreign demand. Farm 
Bureau, therefore, has vigorously pursued policies designed to expand inter- 
national trade. We will continue to give emphasis to programs that will create 
and further expand export markets for American farm production. 

Since 1953, when our total farm exports amounted to only $2.8 billion, we 
have been able to expand our foreign marketing until in fiscal year 1957 it is 
estimated that they exceed $4.7 billion. These exports represent the production 
from approximately 53 million acres of American farmland. Over 14 percent of 
total American agricultural production in marketing year 1956-57 went into 
export markets. It has been estimated that these export markets represent 
the production of approximately 1 million farmers and farmworkers in the 
United States. Thus, it is clear that agriculture has much to gain by sound 
trade policies. 

The following table indicates the tremendous importance of exports to some 
of our agricultural products : 

Fiscal year 1956-57 agricultural exports (estimated ) 

| Production, | | Percentage, 
Commodity 1956-57 mar- Exports | exports to 
keting year production 





| 
Wheat (million bushels) _--....-.-.--.-- itemise 997.0 | 535.0 | 54 


Rice (million 100-pound bags) --.-- . abies CaM heals 30.8 | 25.5 83 
Cotton (million bales) _-__------ Ps nove ed Linge 13.3 | 7.9 59 
Tallow and grease (million pounds)---..........-...--.-------| 3, 398. 0 1, 540.0 | 45 
ne ey III id. Sis ics lhdehig. ecg n cc lnecics 1, 930. 0 483. 0 25 


In this struggle for export markets, American agriculture has had increas- 
ingly to resort to various Government programs, such as Public Law 480 (the 
Agriculture Trade Development Act) and section 402 of the Mutual Security 
Act. Over 40 percent of our exports in fiscal years 1956 and 1957 moved directly 
under programs of this type. If all Government programs which make exports 
possible by subsidizing the sales price are considered, it is our best estimate that 
more than two-thirds of our agricultural exports are under some special pro- 
gram. It is imperative that American agriculture not become overdependent 
upon these types of sales, and that our export marketing be done through normz!l 
commercial channels for dollars whenever and wherever possible. 

Public Law 480 sales for foreign currency indicate that substantial export 
markets exist for American farm products if countries are given the continuous 
opportunity to earn dollars with which to buy these produtcs. 

During the past 2 years, total United States exports have greatly expanded. 
However, our imports have failed to keep pace, and there has resulted in ealen- 
dar year 1956 a so-called trade surplus of $4.5 billion. The following is a table 
indicating this balance-of-trade pattern: 
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United States exports and imports of goods and services, 1952-56 


[In billions] 


Calendar year united States United States Trade 
exports | imports surplus 





ee 


1952..... ie $13.3 $10.8 
1953....-_- eee ae nee 12. 11.0 
1954...... 7 “ y _ sacut 12. 10.3 
PPAR ; aoe 2 -| 14. 11.5 
Se el EE ES . — weit hmeatawe + aaa | 17. ¢ 12.8 


This imbalance of trade presents some real problems for the United States. 
It seems to us that there are at least two clear alternatives: (1) We can 
continue policies designed to increase trade on a reciprocal basis, or (2) we 
can continue to resort to high foreign-aid expenditures, and agriculture will 
have to continue to rely on what we choose to call interim programs such as 
sales for local currency, etc. Farm Bureau feels that it is essential that United 
States foreign-trade policies be oriented to two-way trade on a mutually satis- 
factory basis. Certainly, this is preferable to continued emphasis on the interim 
or emergency-type program, and it is aiso preferable to a permanent policy of 
large appropriations for the mutual-security program. 


UNITED STATES POLICY MUST STIMULATE EXPORTS AND IMPORTS 


It seems apparent, therefore, that it is in the best self-interest of the United 
States to have a healthy two-way trade on a mutually satisfactory basis. 

For this reason, the principles embodied in the reciprocal trade-agreements 
program are fundamental in building a sound and dynamic United States trade 
program. 

Farm Bureau also recognized in the Customs Simplification Act, which was 
passed by Congress last year, an important means of eliminating the redtape 
and bottlenecks which impede trade. 

The Antidumping Act was intended to guard against unfair trade practices 
of foreign companies who might attempt to destroy certain American industries 
and thereby monopolize certain markets. Farm Bureau vigorously supports 
American industry’s right to such protection. 

There is impressive evidence, however, that the Antidumping Act could be 
used as a device to thwart the progress made in customs simplification and 
other acts and thereby circumvent the trade-agreements program. If appraise- 
ments should be withheld indiscriminately on imported articles simply because 
the allegation of dumping is made, most of the progress made under the customs 
simplification acts would be lost. It must also be considered a perversion of 
the Antidumping Act if it is used as a device to replace the normal escape- 
clause proceedings. An industry which feels that it can show injury or likeli- 
hood of injury due to trade concessions under the reciprocal trade-agreements 
program has recourse through the Tariff Commission under the escape clause. 


PRESENT DANGER OF ANTIDUMPING PROCEDURES 


The report of the Secretary of the Treasury to the Congress on the operation 
and effectiveness of the Antidumping Act recognizes (p. 18) that the with- 
holding of appraisement on imported articles is the most feared sanction in the 
Antidumping Act. The act, as amended, states that appraisement will be with- 
held “* * * as to such merchandise held or withdrawn from warehouses for 
consumption not more than 120 days before the question of dumping has been 
raised * * *” whenever the Secretary suspects that the sales price is less than 
foreign market value. Such action places foreign exporters and United States 
importers at great disadvantage. These traders must sometimes wait for months 
without knowing what the import duty will be on their merchandise. Under such 
conditions they must assume unwarranted risks if they proceed to sell the 
merchandise or they must suffer the disadvantage of delaying sales, thereby 
tying up capital and often incurring storage charges. Such conditions can be 
defended if all or even a large percentage of these imports were actually in 
contravention of the Antidumping Act; however, this is not the case. 
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Since 1934, 207 investigations have been instituted with the resulting orders 
to withhold appraisements on the imports of merchandise affected. It has been 
determined that eight of these investigations indicated that the Antidumping 
Act was being violated. Therefore 96 percent of the instances where appraise- 
ments have been withheld due to antidumping investigations have been against 
innocent parties. The following is a table which sets forth these facts: 


Decisions under Antidumping Act, 1934 to present 


Number | Percentage 





Total cases disposed of. --.---- ian ana ik i ica tinea tiah danny wae pelkstas a acanremminieiaai 207 |---- a 
Finding: 

No sales at less.than fair value_- Lee Sie PES) a te bi bt 133 64 

No injury--_-_.. SO eee wlll die Mii | 26 | 13 

Imports negligible or allegations ‘withdrawn BAe Coit ace 5 ounbane 40 19 

Cases held not in violation of aati BN RS te onc sided 199 | 96 

Finding under Antidumping Act___..............--.--.------- J ck J 8 4 





4 device which tends to seriously impede legal imports to this extent must 
be considered a trade barrier. Farm Bureau, therefore, strongly recommends 
that investigations not be instituted except where there is substantial evi- 
dence that the Antidumping Act is being violated. We further recommend 
that the processes be expedited so as to minimize the hardships on innocent 
parties. 

CHANGES PROPOSED IN H. R. 6006 (TREASURY REPORT) 


In this framework we would like to discuss briefly the changes proposed by 
the Treasury Department and incorporated in H. R. 6006. It is proposed (1) 
to redefine foreign market value in order to make possible the assessment of 
dumping duties whenever there is a finding of dumping; (2) to make possible 
the consideration of quantity discounts as well as other factors in order to 
arrive at an accurate f. o. b. factory price; (3) to permit the disregarding of 
domestic sales when they are relatively small; and (4) to make possible the 
use of similar merchandise as the basis for comparison. 

Farm Bureau feels that these changes will have little effect upon the opera- 
tion under the Antidumping Act. They will not correct the main deficiencies 
in the present procedures nor will they sufficiently guard against the pos- 
sibility of unwarranted or indiscriminate appeals for antidumping investiga- 
tions. 

We see, however, in recommendation No. 2, the possibility that great un- 
certainty will be created in the minds of foreign exporters as to whether or 
not a given transaction will be considered dumping. This recommendation also 
creates possibility of more extensive and time-consuming investigations. We 
would earnestly hope that consideration would be given to restrict the opera- 
tion of this act to the original purposes for which the act was passed. 

The American Farm Bureau Federation recommends, therefore, that in- 
stead of approving the proposed changes to the Antidumping Act (embodied in 
H. R. 6006), Congress make clear the original intent of this legislation and 
give the administrative agencies of Government clear direction as to the 
implementation of this act. 


PURPOSE OF ANTIDUMPING ACT 


We feel that the Antidumping Act of 1921 was intended to protect industry 
from unfair trade practices and to protect consumers from the creation of a 
controlled market through monopolistic practices. Whether or not a given 
trade practice is unfair probably cannot be determined through simple arith- 
metic. The fact that a foreign manufacturer's price is computed to be less 
in the United States than it is in his home country or to third countries in- 
dicates the possibility of unfair trade practice but it should not be considered 
as conclusive proof of an unfair trade practice. In the determination of 
whether or not there is dumping, consideration must be given to the competitive 
factors involved in the case. If an exporter’s price does, in fact. simply meet 
the price of his competition, be it foreign or domestic, he should not be ac- 
cused of dumping. 
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It is imperative that the United States pursue policies designed to expand 
multilateral trade on a mutually satisfactory basis. This means that we must 
avoid undue restrictions but must have the necessary machinery to give 
reasonable protection to the domestic industry. This applies to all segments 
of the United States economy. 

Mutually satisfactory trade is a necessary instrument and perhaps the most 
important part of our foreign policy. Increased sale and export of agricutural 
commodities is very necessary for a healthy agricultural economy. We recom- 
mend that the Congress continue to give emphasis to programs designed to 
increase international trade. 

The Cuatrrman. We thank you for your appearance. 

Mr. Esernarrer. Does your statement contain anything with ref- 
erence to these star-chamber proceedings, these secret investigative 
proceedings ? 

Mr. Harris. I think the Farm Bureau would support a policy that 
would make available as much information concerning these proceed- 
ings as possible. 

Mr. Esernmarrer. In other words, the person who complained 
against you would have an opportunity to testify and the reason for 
the complaint would be made public and the decision would be made 
public. Isthat what you believe ‘ 

Mr. Harris. We see no reason for a policy which tends to cover up 
information or deny it to those complained against. This informa- 
tion is necessary for those complained against to properly defend 
themselves. 

Mr. Mason. Agriculture is one of the chief industries of America; 
is it not? 

Mr. Harris. Yes, sir. 

Mr. Mason. Because it is one of the chief industries, we put import 
quotas on agricultural products; do we not? 

Mr. Harris. Not because it is one of the chief industries but. be- 
cause we have agricultural programs that demand such import pro- 
tection. 

Mr. Mason. I understand why we do it, but nevertheless we do it. 
If we do it in order to aid agriculture, why should we not have import 
quotas on some industrial products? Industry is also a very great 
and important part of our economy. Your organization opposes im- 
port quotas on industrial goods. 

Mr. Harris. Again, section 22 is meant to protect agricultural pro- 
grams. Section 22 is made necessary by agricultural programs, not 
by agriculture. We also. support proper utilization of the “escape 
clause.” 

Mr. Mason. You are kind of opposed to our tightening up on this 
dumping of foreign goods because you are afraid it might strain our 
international relations, but you do approve of dumping wheat and 
cotton that we raise in other countries which we have been doing. 

Mr. Harris. We think that one of the necessary factors in dump- 
ing is injury to a domestic industry. We recognize, as we say in our 
statement, that a difference in price between domestic price and export 
price is a factor to be considered in determining whether dumping 
occurs. It cannot be considered as conclusive proof of dumping. 
Agricultural export programs are necessary in the present situation, 
but they should be implemented with the proper safeguards. 
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Mr. Mason. Mr. Chairman, personally I think the stand of this 
organization and this gentleman is inconsistent because what is sauce 
for the goose is sauce for the gander. 

The Cramman. Are there any further questions? If not, thank 
you for your appearance and the information you have given the 
committee. We will recess until 2 o’clock. 

(The committee recessed at 11:30 a. m., to reconvene at 2 o'clock 
of the same day.) 

AFTER RECESS 


The CratrmMan. The committee will please be in order. 

The next witness on the calendar is Mr. William J. Barnhard. Is 
Mr. Barnhard here? 

Mr. Barnuarp. Yes, sir. 

The Cuarrman. Come forward, please, and please give your name, 
address, and the capacity in which you appear, for the record. 


STATEMENT OF WILLIAM J. BARNHARD, SECRETARY, NATIONAL 
ANTI-DUMPING COMMITTEE, INC. 


Mr. Barnuarp. Thank you, Mr. Chairman. 

My name is William J. Barnhard. Iam a Washington attorney with 
the law firm of Sharp & Bogan. 

I am appearing here today in my capacity as secretary of the legisla- 
tive council of the National Anti- Dumping Committee, Inc. 

The National Anti-Dumping Committee, Inc., is a national associa- 
tion of importers, exporters, other businessmen, and business trade 
associations interested in general problems of world affairs, world 
trade, and specifically in the operation of the antidumping law. 

I have a fairly full prepared statement, Mr. Chairman, which I 
should like to submit for the record and to restrict my remarks to a 
brief, I assure you, a brief summary of the written material. 

The CHarrmMan. Without objection the statement will be included 
in the record. 

( The statement referred to follows:) 


STATEMENT OF WILLIAM J. BARNHARD, SECRETARY, NATIONAL ANTI-DUMPING 
COMMITTEE, INC., ON AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 


I. INTRODUCTION 


“The now obsolete Antidumping Act * * * is grossly unfair in several re- 
spects * * * The law fails to guarantee adequate notice and hearings to the 
importer and permits what are in effect star-chamber practices contrary to 
American principles of justice’ (Representatives Daniel Reed and Richard 
Simpson, 1954). 

“T recommend that the antidumping law * * * be changed * * * to prevent 
undue interference with trade” (President Eisenhower, 1954). 

Present antidumping policy “can make the ‘escape clause’ look like small 
pote atoes” (Prof. Jacob Viner, 1956). 

“The operation of the antidumping provision creates a real hazard” (Randall 
Commission staff, 1954). 

Capricious use of the antidumping penalty * * * could negate much of our 
reciprocal program of trade liberalization” (Joint Economic Committee, 1956). 

“Although dumping, in the economic sense, embraces any price discrimination 
across national boundaries, it has long been recognized by economists that such 
price differentials are not necessarily unfair” (Boggs subcommittee, 1957). 
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This monstrous anachronism which violates elementary principles of justice, 
threatens our national programs, unduly interferes with our trade, and penalizes 
fair prices in normal commerce, is not the fault of the 67th Congress which 
enacted the antidumping law in 1921. Rather, this act is today the object of 
almost universal condemnation because of the administrators who, over a period 
of 36 years, have perverted its intent and corrupted its procedures. 

The Antidumping Act of 1921 was enacted for a worthy and necessary purpose. 
The “dumping” it was intended to prevent Was—and is— a pernicious practice in 
international trade, an unfair trade practice that must be effectively controlled. 
The American economy—including its industries, workers, farmers, and con- 
sumers—is entitled to protection against the predatory purposes of a foreign 
cartel intent on destroying competition or establishing a monopoly in the Ameri- 
can market. Perhaps even more important in today’s world, our Nation must 
have adequate and effective protection against any hostile foreign group whose 
economic commissalrs may try to destroy an essential segment of our defense 
mobilization base. 

But the 67th Congress never intended—and the present Congress should not 
perpetuate—‘“capricious use of the antidumping penalty” to permit “undue inter- 
ference with trade” that is not properly within the scope of the Antidumping 
Act. Our world trade must be fair, and effective controls against actual dump- 
ing will help keep it that way. But our restrictions on trade must also be fair 
and must be kept within their proper sphere. 

Only in this way can we accomplish the dual goal of effectively preventing the 
evil of dumping while permitting and encouraging the expanding level of legiti- 
mate trade which both the Congress and the Executive have repeatedly recog- 
nized as one of our most essential national objectives. 


II, PURPOSE OF ANTIDUMPING LEGISLATION 


The word “dumping” is used in many different ways to cover a wide variety 
of circumstances. Before considering the scope of proper antidumping legisla- 
tion, it is necessary to define the meaning of the word as used in the law and 
the economic evil the law is designed to prevent. 

A domestic manufacturer facing increased competition from abroad will often 
criticize the “flood of imports being dumped on our market.” This loose use of 
the word has no significance in economics or in law, unless it is related to the 
pricing practice that is the basis of dumping. 

As the United States Tariff Commission stated in its excellent report on 
dumping, issued during the period when the act of 1921 was under considera- 
tien: 

“The answers [by domestic companies to the Commission’s questions on dump- 
ing experiences] evidence a tendency to complain indiscriminately, not only of 
these methods condemned everywhere as unfair, but also of every form of suc- 
cessful foreign competition. The latter attitude, if given legal sanction, would 
affect American business usages in the promotion of foreign trade and would 
invite retaliation by other countries.” 

A more precise definition of “dumping” is that used by the economists—‘price 
discrimination across national boundaries.” If a manufacturer sells in one 
nutional market for a lower price than he charges in another market, he is en- 
gaging in technical dumping. This is exactly the type of price discrimination 
Which, in the area of interstate commerce, is meant to be prevented by the 
Robinson-Patman Act, as part of our antimonopoly policy. 

This international price discrimination is the essential element of dumping. 
Thus, if a foreign producer sells his articles for the same price at home and in 
the United States, even though that price is one-half the price of competitive 
United States products, there is no dumping involved and this trade cannot 
properly be affected by any antidumping policy or law. If Congress chose to 
restrict such low-priced competition or grant protection to the domestic industry, 
it could do so by raising the tariff or by any other constitutional means. But 
this trade would not be within the scope of any antidumping law because there 
is no element of international price discrimination by the foreign producers. 

The only remaining question—and the key problem posed by the Treasury 
Department’s recommendations—is whether a proper antidumping policy should 
try to prevent every instance of price discrimination across national bound- 
aries—i. e., should an antidumping law stop every instance of technical dumping’? 
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This is exactly the question posed by the Treasury Department’s conclusion 
that finding a “dumping price—or, in the words of the statute, a sale at “less 
than fair value”—is nothing more than an “exercise in arithmetic.” 

All impartial experts who have considered this question, both in Congress and 
out, have reached the unanimous conclusion that a proper antidumping policy 
is meant to prevent only those price discriminations that are unfair. There is 
no purpose served by penalizing prices that are fair prices. Moreover, as the 
Boggs subcommittee report points out, low prices, such as those resulting from 
dumping, are “generally desirable from the point of view of the importing coun- 
try.” These lower prices are meant to be stopped only where they “involve un- 
fair and injurious competition.” In the absence of such unfair competition, 
what is wrong with being able to buy at lower prices? 

Prof. John Perry Miller states in his recent report to the Treasury Depart- 
ment: 

“A dumping price may result either from an abnormally low price in the 
American market or from an abnormally high price in the foreign market. In 
the former case, the American producer is experiencing an unfair method of 
competition. But in the latter case the foreign consumer is experiencing a 
monopolistically high price. In such eases, the price in the American market 
ihay be a normal competitive one. There is surely no desire to protect Ameri- 
can industry by insisting that foreign producers charge American buyers 
monopolistically high prices.” 

In his classic text on dumping, Prof. Jacob Viner states: 

“Tt is not intended here to make the term ‘price discrimination’ necessarily 
denote unfair competitive practices. Some types of price discrimination may be 
regarded as fair and others as unfair by the mores and the law.” 

Alfred Marshall, in his 1919 study on Industry and Trade, points out that “it 
is customary to sell abroad at lower net prices.” and therefore antidumping re- 
strictions should be applied only to “malignant” forms of underselling. 

In describing the type of dumping properly subject to antidumping restric- 
tions. Professor Viner states: 

“Where the dumping is activated by predatory motives, the suppression of 
such dumping is clearly and unqualifiedly consistent with free-trade principles, 
just as the suppression of unfair competition in domestic trade is wholly recon- 
cilable with the general argument for free and unhampered competition in such 
trade.” 

Official analysis of this problem has produced identical responses. In its re- 
port on dumping, prepared during the period when the antidumping bill was un- 
der consideration in 1919, the Tariff Commission had this to say: 

“Ordinary price cutting and underselling are so universal, both in domestic 
and foreign fields, that it is taken for granted that restrictions are contemplated 
only when their practice is accompanied by unfair circumstances or by un- 
fortunate public consequences.” 

The Assistant Secretary of the Treasury, in his presentation before this com- 
mittee only a few days ago, stated : 

“Selling at less than fair value, as we define it—that is the foreign exporter 
selling to the United States at a price less than his price for consumption in the 
country of exportation, calculated f. o. b. foreign factory—is a benefit to the 
American consumer and to the American reprocessor, as well as the American 
importer. It may or may not injure an industry in the United States. The fact 
that a sale is at less than ‘fair value’ is not of itself an indication of injury, nor 
does it indicate the price is ‘unfair.’ ” 

Additional official analyses showing the circumstances under which a price 
differential in international trade is not necessarily an unfair price are contained 
in the report of the Boggs subcommittee (quoted on p. 1 of this statement) and 
in greater detail in the appendixes attached to this statement. 

It is obvious, therefore, that the proper and, indeed, the only purpose of 
antidumping legislation is to prevent only those international price discrimina- 
tions which are unfair trade practices. If the lower price in the importing 
country is a fair price, and yet threatens injury to the domestic industry, relief 
is to be found not in the Antidumping Act, but in the escape clause, in the con- 
stitutional power of the Congress to raise tariff rates, and in other methods of 
protection. Where the price is fair and the sale is a fair-trade practice, there 
is no occasion for application of antidumping sanctions. 
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III. CONGRESSIONAL ACTION ON PRICE DISCRIMINATION 


The proper purpose of antidumping legislation, as explained above, limiting 
such restrictions only to cases of unfair price differentials, has been explicitly 
recognized by the Congress in at least three major instances: (1) The Antidump- 
ing Act of 1916, (2) the Clayton Act of 1914, and (3) the Antidumping Act of 
1921. 

1. The Antidumping Act of 1916.—It is not generally recognized that dumping 
is a crime, punishable by fine and imprisonment. These sanctions on the unfair 
trade practice of dumping can be imposed under the Antidumping Act of 1916, 
which is still the law (15 U. S. C. 72). This act, which was the first attempt 
by the Congress in this century to cope with the threat of cartel dumping, makes 
it a misdemeanor to dump articles on the United States market “with the intent 
of destroying or injuring an industry in the United States, or of preventing the 
establishment of an industry in the United States, or of restraining or monopoliz- 
ing any part of trade and commerce in such articles in the United States.” In 
addition to providing for a fine up to $5,000 or imprisonment up to 1 year, or 
both, the statute follows the standard pattern of antitrust legislation by author- 
izing treble damages to be recovered by injured persons. 

In this 1916 statute, the Congress specifically spelled out that its concern with 
international price discrimination related only to “predatory dumping’”—that is, 
artificial price cutting with the intent to destroy or injure a competing industry. 
Under this statute, it is obvious that normal price cutting without such intent 
could not be subjected to the penalties of the law. 

Because of the difficulties inherent in attempting to prove the intent of busi- 
nessmen located abroad, this statute has never been actively enforced. It was 
to remedy the inadequacy of this 1916 act that Congress undertook to rewrite 
antidumping legislation in 1921, in order to make two basic changes—tirst, in 
the method of proof required under the law and, second, in the sanctions to be 
applied. But, as the legislative history of the 1921 act clearly shows, the 
purpose of that statute was restricted to the same type of unfair trade’ practice 
encompassed by the 1916 law. 

2. The Clayton Act of 1914.—The restrictions against unfair price discrimina- 
tiun in international trade followed almost exactly the pattern established by 
the Congress in the other major area of price-discrimination—interstate trade. 
In discussing the price-discrimination section of the Clayton Act of 1914, House 
Report No. 627, 68d Congress, 2d session, states: 

“Section 2 of the bill is intended to prevent unfair discrimination. The 
necessity for legislation needs little argument to sustain the wisdom of it. In 
the past it has been a most common practice of great and powerful combina- 
tions engaged in commerce—notably the Standard Oil Co., and the American 
Tobacco Co., and others of less notoriety, but of great influence—to lower prices 
of their commodities oftentimes below the cost of prices of production in certain 
communities and sections where they had competition, with the intent to destroy 
and make unprofitable the business of their competitors, and with the utlimate 
purpose in view of thereby acquiring a monopoly in the particular locality or 
section in which the discriminating price is made. Every concern that engages 
in this evil practice must of necessity recoup its losses in the particular com- 
munities or sections where their commodities are sold below cost or without 
a fair profit by raising the price of the same class of commodities above their 
fair market value in other sections or communities. Such a system or practice 
is so manifestly unfair and unjust, not only to competitors who are directly in- 
jured thereby but to the general public, that your committee is strongly of the 
opinion that the present antitrust laws ought to be supplemented by making this 
particular form of discrimination a specific offense under the law when prac- 
ticed by those engaged in commerce” (pp. 8-9). 

Not only the legislative history of the Clayton Act, but also its specific language 
shows many circumstances under which a price discrimination is not “unfair” 
and is therefore not subject to the statutory sanctions. The act states, for 
example, that it is not meant to prevent “price changes from time to time in 
response to changing conditions affecting the market for or the marketability 
of the goods concerned, such as * * * imminent deterioration of perishable 
goods, obsolescence of seasonal goods, distress sales under court process, or sales 
in good faith in discontinuance of business in the goods concerned” (15 U.S. C. 
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18 (a)). The act also recognizes that a lower price “made in good faith to meet 
an equally low price of a competitor” is not an unfair price and therefore not 
actionable (15 U. S.C. 13 (b)). And the statute leaves to judicial decision the 
other circumstances under which a price discrimination may be reasonable or 
justified or fair, and therefore not within the proscription of the law. 

“his is a clear exposition of the pattern that Congress followed in halting 
unfair price discrimination in interstate trade by the 1914 law and unfair price- 
discrimination in international trade by the 1916 and 1921 laws. 

3. The Antidumping Act of 1921.—The legislative history of the 1921 statute- 
is spelled out in some detail in the analysis of the Treasury Department's rec- 
ommendations attached to this statement as appendix IV. This history demon- 
strates clearly that the Congress was not intending to penalize or prevent price 
discriminations that might be fair or beneficial to the American economy, but 
only those that were unfair-trade practices. 

The House report on the antidumping bill (H. Rept. No. 1, 67th Cong., 1st ses- 
sion, p. 23) states that the bill “protects our industries and labor against a now 
common species of commercial warfare of dumping goods on our markets at 
less than cost or home value if necessary until our industries are destroyed, 
whereupon the dumping ceases and prices are raised at or above normal levels 
to recoup dumping losses.” 

In the Senate, Senator McCumber, who was in charge of the bill, said (61 
Congressional Record 1011) : 

“There may arise a month from now * * * a condition in which some foreign 
business concern desiring to enter the American market may be willing to 
slaughter its profits for a given length of time for the purpose of destroying the 
American industry. This bill * * * is simply aimed at that possible condition.” 

Perhaps the clearest evidence of the limited definition of “dumping” in- 
tended by Congress appears in the Congressional Record, volume 61, part 2, 
at page 1194, during Senate debate on the bill. Senator Stanley there stated: 

“Hon. William S. Culbertson, member of the Tariff Commission, in a recent 
and very admirable work entitled ‘Commercial Policy in Wartime and After,’ 
inserts a most instructive chapter on antidumping legislation. He defines three 
kinds of trade practices properly falling under the head of ‘dumping,’ as follows: 

“(1) The sporadic selling of goods in order to relieve a surplus; that is, the 
offering of bargain sales in international trade: 

“(2) A permanent policy of foreign industries of selling in this country a 
portion of their output at a price below their domestic price in order to keep their 
factories running full time : and 

“(3) Unfair price cuting, the objective of which is to injure, destroy or pre- 
vent the establishment of an American industry. 

“The sporadic selling of goods to relieve a surplus and a custom of selling 
a portion of the output at less price than in domestic markets is almost uni- 
versally practiced and justified by American industries. This act is ostensibly 
designed to meet the condition described by Mr. Culbertson as unfair price ent- 
ting, the object of which is to injure, destroy, or prevent the establishment of an 
American industry.” 

“Dumping” as used in the 1921 statute, therefore, does not, and was not 
intended to, encompass every form of price differential that falls within the 
economist’s concept of “technical dumping.” Where the price differential is 
not “accompanied by unfair circumstances or by unfortunate public consequences,” 
to use the Commission’s words, the penalty of the act was not meat to be 
applied. 

Where large quantities of a commodity are unloaded on a market at below-cost 
prices, or where a consistent program of dumping is carried on for the purpose 
of eliminating competition or destroying an industry or preventing a new indus- 
try from getting a start, or where a dumping program causes a sharp and injuri- 
ous drop in domestic price levels, then the Dumping Act should and must he 
applied. This is the type of dumping Congress wanted to prevent, and this is the 
concept of dumping it wrote into the 1921 statute. 

True, by rejecting the 1916 act Congress eliminated the need for proving a4 
subjective intent to destroy on the part of the dumpers. But it clearly cid not 
intend to’ eliminate all objective consideration of the purpose and the effect 
of any price differential that might exist. The type of dumping condemned by 
the 1921 act was basically the same type of dumping that had been condemned by 
the 1916 act. The change was a change in the manner of proof; and a change 
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from a criminal to an administrative method of enforcement. This was exactly 
the change recommended by the Tariff Commission in its 1919 report, where it 
criticized the 1916 act on several counts, and recommended that future dumping 
legislation should “instruct the President or Secretary of the Treasury to im- 
pose additional duties or refuse entry whenever the existence of duinping in any 
industrially destructive form is established” (p. 33). 

This phrase of the Tariff Commission is as good a thumbnail description as 
there is for the type of dumping prohibited by United States antidumping legis- 
lation. Not any dumping. Not dumping wherever a price differential exists. 
But “dumping in any industrially destructive form.” 

4. Legislative Treatment of Price Discrimination.—It is apparent from the 
language and the history of these three legislative enactments that they are all 
designed to cope with identical problems—namely, the danger that unfair price 
discrimination will destroy competition and establish a monopoly. 

The Congress made it clear, in the language of the 1916 act and in the legisia- 
tive history of the 1921 act, that antidumping legislation was part and parcel of 
its antitrust legislation. The antidumping policy, therefore, was meant to be 
directed against any foreign monopoly or cartel that might seek to establish 
or reestablish a monopoly within the United States. Indeed, the 1921 act was 
specifically aimed at one European chemical cartel and its pending threat to 
reestablish the prewar monopoly it had enjoyed in certain industrial chemicals 
for the United States market. 

This legislative attitude is in complete accord with the economic and business 
realities of the dumping problem. Ordinarily a businessman, whether he be 
American or foreign, is in business to make a profit. He does not, except for 
unusual circumstances, sell at a loss, nor does he voluntarily sell at the lowest 
possible price. The artifical underselling that is a basic ingredient of true 
dumping can only be a weapon of economic strength—that is, a tool in the hands 
of a monopolist. A business organization in such circumstances can afiord, 
for a time, to sell at a loss in order to monopolize a particular market, in hopes 
that the resulting monopoly will allow it to recoup its losses through controlled 
high prices. 

For this reason, it is preposterous to conclude that a small foreign exporter 
who sells only a minute fraction of the American market can be guilty of duinp- 
ing. In the circumstances of the cast-iron soil-pipe case, for example, it would 
be preposterous to conclude that these imports which constituted less than 
four-tenths of 1 percent of domestic production were restraining competition or 
threatening monopoly in the United States market. 

For this same reason, there has been little threat of dumping on the United 
States market during the past two decades or more, for most of the economic 
strength which permits dumping is located not in the countries that sell goods to 
us but in our own country. It is not because of lax enforcement that the Treas- 
ury Department has made findings of dumping in less than 4 percent of the 
dumping investigations it has conducted. Rather, the reason for this small 
occurrence of dumping lies in the economic reality that, with very few excep- 
tions, the power to dump is vested almost exclusively in the United States. 

It is interesting to note, in this connection, that under the definition of a 
dumping price proposed by the Secretary of Treasury the sales of agricultural 
surpluses abroad by the Secretary of Agriculture are clearly labeled as dumping 
sales. If the concept of a dumping price, as Congress intended in all three of 
the legislative enactments here discussed, were adopted, it is probable that 
these surplus disposal sales could be freed of the taint of dumping which the 
Secretary of the Treasury has attached to them. 

The legislative intent of the 1921 Antidumping Act seems to be clear and 
convincing, and administrative deference to that intent could have prevented 
the inequities and absurdities that have appeared in our history of antidumping 
enforcement. 

We submit that the purpose and the intent of the 67th Congress was proper 
and necessary, and that all that is required in the substantive revisions of the 
Antidumping Act now being considered is to restate in more specific terms the 
original intent of the statute. 


IV. OUTSTANDING FINDINGS OF DUMPING 
Applying the standards of a proper antidumping program to the two cases 


where findings of dumping are now in existence reveals the extreme levels to 
which our antidumping policy has fallen: 
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1. Hardwood from Sweden.—In this case the Antidumping Act has been used 
not to prevent a threatened monopoly but to consolidate an existing monopoly. 
In the domestic hardboard industry, one company dominates the market, supply- 
ing between 84 and 90 percent of the entire United States market for 
each of the past 6 years. This one company, moreover, has a virtual 100-percent 
monopoly in the eastern half of the United States, where the great bulk of all 
imports are concentrated, for the small domestic producers are centered in the 
Pacific Northwest. 

During the period of alleged dumping, imports of hardboard from Sweden 
totaled a little less than 24% percent of the total United States consumption. 
During this same period, the United States monopolist increased its sales by 
12 percent and its net operating profit by 60 percent. During this same period, 
the small United States producers increased their sales by 40 percent and their 
net operating profits by almost 50 percent. 

The imports, which were priced at the highest price they could command in 
the United States market, offered the only wedge of competition in the monopoly 
that the domestic giant enjoyed in the eastern half of the country. In fact, sev- 
eral small industrial businesses have testified that their only hope of obtaining 
the small quantities of hardboard they need in their business operations was 
through the availability of a small quantity of imports. 

In these circumstances, the finding of dumping issued in August 1954 bears 
no relation to the intent of the Antidumping Act or to the proper scope of 
antidumping policy. 

2. Cast-iron soil pipe from Great Britain.—In this case, the sanctions of the 
Antidumping Act were applied against imports that represented less than four- 
tenths of 1 percent of domestic pipe production. During the period of alleged 
dumping, the domestic industry increased its production, prices sales, and 
profits by at least 25 percent. The complaint was filed by a marginal pro- 
ducer who was not even a regular producer of soil pipe, and had failed in at 
least three previous attempts to enter that business at a time when there were 
no imports of the commodity. Even in the California market, where only 
about 8 percent of domestic production was located, imports constituted less 
than 3 percent of California production, and by the admission of the producers 
themselves did not prevent a substantial increase in their production and sales 
nor a substantial increase in their prices. The price of the imported pipe, 
while lower than the British producers could command in their home market 
and in Malaya, was a competitive price fixed by the American businessmen to 
whom it was sold. To conclude that these imports restrained competition or 
threatened a monopoly in the face of a domestic industry that sold 25,000 per- 
cent more pipe than all the imports is a reductio ad absurdum. 


Vv. TREASURY DEPARTMENT RECOM MENDATIONS 


An analysis of the recommendations made to the Congress by the Treasury 
Department is attached hereto as appendix IV. The criticism of the Treasury 
Department proposals stems in part from what they say and in part from what 
they do not say. 

In what they say, the Treasury Department proposals are deficient because: 

1. Arithmetic is not the true test of a dumping price, and was never intended 
to be such. 

2. The refusal to prescribe any standards of injury leaves the enforcement 
of this vital statute, which can have such drastic effects on American busi- 
nessmen, to the unreviewable whim of a grand vizier. 

3. The “animalous situation” whereby dumping duties cannot be collected 
after a finding of dumping has been made was created by the Treasury Depart- 
ment itself, and is in any event, a hypothetical phenomenon which need never 
arise under a proper reading of the statute. 

In what the proposals do not say, they are particularly deficient in denying 
the elementary principles of justice to American citizens affected by the ad- 
ministration of the act. Provision must be made for notice, hearings, and 
jndicial review as the very minimum in fair administrative procedure. In 
addition, provision should be made for Presidential review in order to assure 
that the enforcement of this policy is in accord with our national program and 
in our own national interest. 

Both of these deficiencies we have attempted to remedy in the attached pro- 
posed bill which has been drafted by the members of the National Antidumping 
Committee, Inc., and approved by its board of directors. 
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VI. IMPACT OF ANTIDUMPING POLICY 


1. Effect of investigation.—The greatest impact of antidumping enforcement 
lies not in the findings of dumping which are actually issued but in (a) the 
withholding of appraisals during the period of investigation, and (b) the de- 
terrent effect of the statute itself. The impact of antidumping enforcement 
on American importers and American consumers of foreign commodities is 
therefore not to be reckoned in terms of the 8 findings of dumping that have 
been issued during the past 23 years, but rather in terms of the 200 or more 
investigations on which withholding of appraisements has been ordered. 

At the moment, there are apparently more than 30 antidumping investigations 
going on, at one stage or another. This is a very substantial increase over the 
number under investigation in any recent period. Apparently, more American 
industries are finding that the mere filing of a dumping complaint can elimi- 
nate a substantial part of their import competition, even though it eventually 
turns out that there was no dumping at all. 

Under the secrecy that clouds antidumping procedures, it is impossible to 
determine the volume of trade which is now being threatened by these investi- 
gations. The last figure made available in this connection shows that, as of 
the beginning of last year, appraisements were being withheld on imports having 
a value of approximately $100 million. The current figure is probably substan- 
tially greater. 

2. Penalizing innocent bystanders.—A strange circumstance of antidumping en- 
forcement is that the penalty is usually inflicted upon an innocent bystander. If 
there is dumping, the dumper is not the American importer but the foreign 
manufacturer, yet it is the American importer who must pay the punitive duties 
leveled on the goods he has bought and sold. Since the finding of dumping is 
based on prices which his foreign supplier charges to other customers, either in 
his own market or in a third country, the American importer is being penalized, 
even to the point of being forced out of business, because of an action over 
which he has no control and of which he usually has no knowledge. 

3. Retroactive penalties—The retroactive penalties imposed upon the Amer- 
ican importer cannot be completely avoided. We recognize that in cases of real 
dumping, a retroactive effect is necessary to assure effective control of this 
unfair trade practice. However, because of the uniquely unfair penalty which 
can thus be imposed upon American businessmen, it is doubly important that 
adequate provision be made for fair administrative and judicial processes. 
Moreover, discretion should be vested in the Secretary of Treasury to permit 
appraisement of particular entries where it is obvious they can have no predatory 
purpose or destructive effect. 

4. Threat of dumping.—The danger of dumping on the United United market 
is extremely limited in the economic circumstances of the world today. How- 
ever, it is necessary that a proper antidumping law remain as a deterrent to any 
foreign cartel that may attempt to establish any limited form of monopoly 
in the United States. 

More significant in the circumstances today is the danger of political dumping, 
whereby a hostile foreign power intent on weakening our economy and our 
defense mobilization base, could exercise its economic controls in such a way 
as to unload large quantities of a particular strategic commodity on the United 
States market with the resultant deteriorating effect on a segment of our defense 
industry. 

VII. CONCLUSION 


While antidumping problems are complex and often technical, the basic prin- 
ciples of a proper antidumping policy are not difficult to define: 

1. An effective antidumping law is an essential adjunct of our basic anti- 
monopoly policy. 

2. A “dumping price” is not found by mere arithmetic, but requires a showing 
that a price differential is unfair or is not economically justifiable. 

3. The “injury to an industry” which the antidumping policy is designed to 
prevent is a restraint of competition or threat of monopoly resulting from unfair 
price discrimination. 

4. Fair procedure must be provided for all persons affected by the anti- 
dumping enforcement policies. 

5. Restraints on dumping, while essential, must be kept within their proper 
sphere if the national goal of expanded world trade is to be reached. 
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With these principles accepted, the complexities of antidumping policy will 
not be insurmountable. 


NADC AppeENprx I 
COMMISSION ON ForEIGN Economic Poticy (RANDALL COMMISSION) 


MINORITY REPORT (JANUARY 1954) BY REPRESENTATIVES DANIEL A. REED AND 
RICHARD M. SIMPSON 


“We approve the recommendations with respect to proposed study by the 
Treasury Department of amendments to be recommended to Congress for changes 
in the now obsolete Antidumping Act, which is no longer adequate under changed 
conditions to perform the functions intended. 

“In addition, the law is grossly unfair in several respects. The test of ‘injury 
to domestic industries’ requires revision in light of technological developments 
in industry and reciprocal trade policies of recent years. The law fails to guaran- 
tee adequate notice and hearings to the importer and permits what are in effect 
star-chamber practices contrary to American principles of justice. The law also 
permits retroactive application of antidumping practices, as well as the dragging 
out of proceedings for months and even years before final determination, with 
additional imports suspended or reduced to nominal volume in the interim” 
(pp. 7-8). 


NADC Appenprx II 
Joint COMMITTEE ON THE ECONOMIC REPORT 
REPORT NO. 1812 (84TH CONG., 2D SESS.) ON FOREIGN ECONOMIC POLICY 


“Quirks in our laws should not be allowed to dominate trade policy in a 
manner never intended by the Congress. The Antidumping Act of 1921 was 
intended to control discriminatory pricing policies predatory in character by 
foreign suppliers against United States producers, if it could be shown that 
such lower priced imports were damaging to the American industry concerned. 
For many years this law was administered by the Treasury Department. 
Treasury still determines the existence of a price differential, but the deter- 
mination of injury now has been transferred to the Tariff Commission. 

“A recent decision on cast-iron soil pipe (investigation No. 5 before the Tariff 
Commission) has followed a line of reasoning which if applied universally could 
negate much of our reciprocal programs of trade liberalization. In this re- 
markable case, the challenged imports constituted no more than four-tenths 
of 1 percent of domestic production of cast-iron soil pipe, and the domestic 
industry during the period of this importation had expanded its production, 
sales, capacity, and prices. The Tariff Commission reached its conclusion 
regarding injury by deciding that the approximately 8 percent of national 
production located in California constituted a separate industry. But only one 
California producer who was represented at the hearings had shown losses dur- 
ing the period of imports, and these losses apparently were not the first he had 
experienced. A further circumstance of Tariff Commission findings on all 
antidumping cases is that the Commission is not required to make public its 
data and reasoning related to the decision made. 

“Some price differences are a normal occurrence in trade. If each time that 
this occurs and there is also a marginal domestic producer, then the penalties 
of the Antidumping Act could be invoked by the cast-iron soil pipe interpreta- 
tion. This broadening of the scope of the law is most serious. It is additionally 
serious because unlike escape-clause actions, the President is given no authority 
to override such a Tariff Commission finding in the broader national interest. 

“It should be noted further that the mere setting in motion of the investi- 
gatory machinery, which has occurred 165 times since 1934, generally prevents 
all imports in the category under study from clearing customs. All appraisals 
cease, and the cloud of possible retroactive penalties hangs over trade. This 
suggests the door is open to a dangerous tactical diversionary effort by domestic 
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producers even in cases where they do not expect to have a finding favorable to 
their case” (p. 27). 

“The problem of interpretation of antidumping penalties is a complicated one 
which deserves careful study rather than precipiate action; the need for change 
is recognized as its interpretation threatens to negate our foreign economic 
policy goals, but the remedies must be sought only with thorough investigation. 
At the very least, the President should be given authority to override Tariff 
Commission decisions when the national interests requires this” (p. 31). 


NADC AppeNprx III 


REPORT OF THE (Boges) SUBCOMMITTEE ON CUSTOMS, TARIFFS, AND RECIPROCAL 
TRADE AGREEMENTS ON UNITED STATES CUSTOMS TARIFF, AND TRADE AGREEMENT 
LAWS AND THEIR ADMINISTRATION (MARCH 8, 1957) 


“The net effect of [commercial dumping] is to reduce the price of com- 
modities in the importing country below the price those commodities command 
in the exporting country. Low prices are generally desirable from the point 
of view of the importing country. However, where lower prices on imports 
involve unfair and injurious competition to domestic producers, it has long 
been the policy of the United States Government to impose antidumping duties” 
(p. 91). 

“Although dumping, in the economic sense, embraces any price discrimination 
across national boundaries, it has long been recognized by economists that such 
price differentials are not necessarily unfair. For example, when domestic 
concerns are forced to vary their prices for delivery to different destinations, 
the lower mill net return on sales to some points of delivery are not necessarily 
considered unfair to competing producers in those areas. Again, it sometimes 
occurs that goods shipped to a particular area cannot be sold at the high price 
the manufacturer had anticipated, and the high cost involved in shipping those 
goods to another destination requires that they be sold at a lower price in the 
area to which they were originally shipped. Under these circumstances, sales 
at lower than the ‘regular price’ are also not necessarily considered unfair” 
(p. 94). 

“Since the injury determination was transferred to the Tariff Commission, 
the Commission has made only one finding of injury to a domestic industry. 
This decision rather than clarifying the standards of injury has given rise to 
considerable controversy which has called attention to the lack of any statutory 
standards to be observed in the administration of the Antidumping Act. The 
absence of such standards would appear to fortify the desirability of the Tariff 
Commission and Treasury issuing reports on antidumping cases, as a means of 
informing the Congress and business interests how these agencies interpret the 
act” (p. 96). 

“The usual reasons of equity for the requirement of notice at the start of an 
investigation are fortified in antidumping cases by the fact that special dump- 
ing duties are imposed retroactively. The act provides for the possible imposi- 
tion of antidumping duties on all entries made during a period starting 120 days 
before a complaint is filed with the Secretary of the Treasury. Since the 
Secretary may, and frequently does, take a considerable period of time before 
determining the issues raised, imports may have special duties imposed on them 
months, or even years, after they have been entered, sold, and consumed. Ade- 
quate notice of this date in all cases would at least apprise all persons subject 
to the investigation of the date from which penalties might accrue, as well as of 
their opportunity to provide essential information (pp. 96-7). 

“A collateral aspect of the antidumping procedures is the absence of any pro- 
vision for review of the need for imposing penalty duties on shipments of the 

article that has been found to be dumped. Consideration should be given to 
provisions which would afford an opportunity for importers to petition for a 
review of the dumping finding and for a revocation of the finding upon adequate 
review by the Secretary of the Treasury” (p. 98). 
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NADC Appenpix IV 


ANALYSIS OF TREASURY DEPARTMENT'S RECOMMENDATIONS FOR AMENDMENT OF 
ANTIDUMPING AcT oF 1921 


I. TRADE RESTRICTIONS GENERALLY 


An expanding level of world trade—that is, both imports and exports—.is essen- 
tial to the continued strength and prosperity of the United States. This has 
been the accepted and uniform policy of the United States Government, both 
executive and legislative, for at least the past 20 years. This has been the 
foundation for vital issues of national policy and for our relations with other 
nations of the free world. Our $30 billion worth of world trade has provided the 
sustenance for thousands of American companies, tens of thousands of farmers, 
and millions of workers. 

Trade is essential, whether for the individual, the company, or the Nation, 
and more trade is better than less, because more business is better than less 
business. An expanding level of world trade is essential to the American busi- 
nessman, farmer, worker, consumer, and taxpayer, in terms of his own pocket- 
book and his economic future, without regard to the great benefits our country 
derives from the economic stability of our allies and the strength of our inter- 
national alliances. 

It is obvious, therefore, that restrictions on this vital segment of our economy 
should be imposed only when they are necessary and only to the extent that they 
are necessary. Antidumping controls are among those which are necessary, for 
dumping in world trade is an unfair trade practice that must be prevented. But 
if antidumping controls are to be helpful to the economy, rather than harmful, 
they must not only be effective but they must be effective only in their proper 
sphere. This, it seems to us, is the key to an effective and a proper antidumping 
policy, and it is this aspect that the Treasury Department has almost completely 
neglected in its recommendations. 


Ir. “DUMPING” 


A policy against “dumping” presupposes a definition of the unfair trade 
practice which is the target of the statute. Unfortunately, the Antidumping 
Act of 1921, as amended, contains no such definition. In such circumstances, 
established standards of statutory construction demand recourse to the legisla- 
tive history of the act to determine its intent and its scope. 

Did Congress intend that a “dumping price” should be established by nothing 
more than “an exercise in arithmetic” (Treasury Report, p. 18)—that is, by a 
sale price in this country lower than the price anywhere else in the world? 

The Tariff Commission did not think so during the time this bill was being 
considered, for it said in 1919: 

“Ordinary pricecutting and underselling are so universal, both in domestic 
and foreign fields, that it is taken for granted that restrictions are contemplated 
only when their practice is accompanied by unfair circumstances or by unfortu- 
nate public consequences.” 

Prof. Jacob Viner, the foremost authority on dumping during this period, did 
not think so, for he said : 

“It is not intended here to make the term ‘price discrimination’ necessarily 
denote unfair competitive practice. Some types of price discrimination may be 
regarded as fair and others as unfair by the mores and the law.” 

The House Ways and Means Committee considering this bill did not think so, 
for it said of the antidumping bill passed in 1921: 

“It protects our industries and labor against a now common species of com- 
mercial warfare of dumping goods on our markets at less than cost or home 
value if necessary until our industries are destroyed, whereupon the dumping 
ceases and prices are raised at above normal levels to recoup dumping losses.” 

ae principal proponent of the 1921 bill in the Senate did not think so, for he 
stated : 

“There may arise 2 months from now a condition in which some foreign busi- 
ness concern desiring to enter the American market may be willing to slaughter 
its profits for a given length of time for the purpose of destroying the American 
industry. This bill * * * is simply aimed at that possible condition.” 

The Senate and the conference committee which approved the bill destined to 
be the Antidumping Act of 1921 did not think so, for they specifically rejected 
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the antidumping bill passed by the House (H. R. 2485, 67th Cong., 1st sess.),. 
which had clearly and pointedly based a finding of dumping on “nothing more 
than an exercise in arithmetic.” The original House bill provided for an auto- 
matic assessment of dumping duties by the local appraisers equal to the arith- 
metical difference between the United States purchase price and the “home 
market value.” There was to be no Cabinet-level decision, no policy determina- 
tions, no proof of injury—in short, the finding of dumping and the determination 
of the dumping duty was to be automatic and mathematical. This was the bill 
that the Senate rejected when it interposed a Cabinet-level determination of 
sales at less than “fair value.” The conference report (Rept. No. 79, 67th Cong., 
1st sess.) points out specifically that the Senate bill, which became the law, 
adopts the basis of the House bill in determining the dumping duty, but rejects 
that basis in determining whether there are sales at less than fair value. It is 
hard to believe that the Congress was giving a member of the Cabinet no more 
than the authority to check the arithmetic of his subordinates. It is hard also 
to believe that there is no significance in the deliberate avoidance of the term 
“foreign market value” which was used at least seven times throughout the 
remainder of the statute and which was specifically defined in mathematical 
terms in section 205 of the act. 

It is clear from these contemporaneous statements and actions that the 
“dumping” Congress intended to prevent involved much more than the existence 
of an arithmetical price differential. The price differentials that Congress 
intended to stop were those involving “‘commercial warfare,” or those which were 
“accompanied by unfair circumstances or by unfortunate public consequences,” 
or those which were regarded as “unfair by the mores and the law,” or those 
which were established ‘for a given length of time for the purpose of destroying 
the American industry.” In such cases, the arithmetical price differential—that 
is, the sale at less than “foreign market value”’—was also a sale at “less than 
fair value.” If the arithmetical price differential was normal, or fair, or reason- 
able, or commercially justifiable—in short, if the price differential reflected a 
fair market price—then it was not to be regarded as a sale at “less than fair 
value.” 

That this was the only concept of “dumping” Congress intended to bring within 
the scope of the statute is amply supported by the extensive debates accompanying 
the enactment of the bill. Throughout the debate, there were frequent references 
to “unfair trade practices,” “unfair competitive practices,” “unfair dumping,” and 
the like. The only specific instances of “dumping” cited during the debate were 
examples of “predatory dumping” by I. G. Farben in Germany and by the old 
Steel Trust in the United States. The constant and undeviating reference to 
these instances of predatory dumping was a clear indication of the evil that was 
intended to be stopped by the statute. That evil was not meant to include any 
price differential that favored an American buyer. It was intended to include 
only those price differentials that constituted an unfair-trade practice, that 
had either the purpose or effect of destroying competition, or destroying the 
domestic industry, or establishing a monopoly. It was in this sense that the 
Congress used the word “dumping,” and the act which was adopted in 1921 was 
effectively designed to cope with the unfair-trade practice at which it was aimed. 
For a variety of reasons, the administration of the statute in the 36 intervening 
years has departed further and further from the original and proper objectives of 
the Congress, culminating in the latest administrative determination that the 
evil of dumping can be established by mere arithmetic, and that “fair value” 
does not mean “fair value.” 

t. “FAIR VALUE” 


The principal change recommended by the Treasury Department proposes con- 
gressional adoption of the recent administrative regulation defining “fair value,” 
and substitution of this administrative definition for the statutory definition of 
“foreign market value” in section 205 of the act. The principal purpose for this 
recommendation, according to the Treasury report, is “to put an end to the 
anomalous situation whereby a finding can be made under the Antidumping Act 
but no dumping duties can be collected.” 

The Treasury report fails to point out that this anomalous situation did not 
exist for the first 34 years of the statute’s history, but that it was, in fact, 
created by the Treasury Department itself when, in April of 1955, it broke with 
the 34-year administrative practice and redefined “fair value” by regulation. 
The Department was warned by many experts in the customs field, prior to the 
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adoption of the regulation, that it was creating just such an anomaly, but the 
Department chose to ignore these warnings in the interest of making its ultimate 
determinations easier and quicker. Having created the anomaly, the Treasury 
Department now, less than 2 years later, proposes to compound the resulting 
confusion by departing even further from the original purpose and intent of 
the Antidumping Act. 

In making a determination of sales at “‘less than fair value,” the simple sub- 
traction by which a price differential is found constitutes the first step, not the 
last step, in the administrative process. If there is an arithmetical price dif- 
ferential—that is, if there is a sale in the United States at less than “foreign 
market value,” as specifically defined in section 205—then the statute directs 
the Secretary of the Treasury to determine whether that price differential is 
fair or unfair. At page 19 of the Treasury report, the Secretary states: “The 
word ‘fair,’ as used here, simply means what one ordinarily conceives of as the 
‘fair market’ value—what a willing buyer will pay a willing seller.” This is 
certainly true. Unfortunately, however, the Department apparently ignores 
the only conclusion that must be drawn from its own reasoning; that is, that 
“fair market value’ can mean only the fair value in the market in which the 
commodity is offered and bought, and that “what a willing buyer will pay a will- 
ing seller” can refer only to the conditions in the market where the buyer and 
the seller are dealing. This is exactly what Congress intended by section 201 (a) 
of the act. when it directed the Secretary to determine whether a United States 
purchase price reflecting a price differential was a “fair price’ in the United 
States market. What is a “fair market value” for a product in the United States 
may not be a “fair market value” in Malaya. What a willing buyer may pay 
in the United States may differ substantially from what a willing buyer might 
pay in Mozambique. 

On page 20 of the Treasury report, the Department notes that “the legislative 
history shows contemporary realization of the fact that international price 
discrimination was regarded as usual at the time the Antidumping Act first 
became law,” and then quotes the early Tariff Commission report that “ordinary 
price cutting and underselling are so universal, * * * that it is taken for granted 
that restrictions are contemplated only when their practice is accompanied by 
unfair circumstances or by unfortunate public consequences.” Here, again, 
the Department refuses to reach the obvious conclusion to be drawn from its own 
reasoning. 

This legislative history on which the Department relies obviously means that 
not every arithmetical price differential was intended to be stopped by the statute. 
This language can only mean that some price differentials were usual, were fair, 
and were not meant to be prohibited. To conclude from this that a “dumping 
price” can be found by “nothing more than an exercise in arithmetic” is a com- 
plete non sequitur and a perversion of unequivocal language. As the Treasury 
Department’s report so clearly points out, arithmetic was not the test of a dump- 
ing price. Only when the arithmetic was “accompanied by unfair circumstances” 
or by “unfortunate public consequences” or by other unusual or artificial factors 
was it intended to be regarded as a sale at less than “fair value.” 

Example No. 1.—Brass widgets sell on the world market, including the United 
States market, for 25 cents apiece. From 1950 to 1955, domestic producers sell 
80 percent of the United States market, while imports sell the additional 20 per- 
cent. In 1956, because of an overexpansion of domestic productive facilities and 
mistaken business judgment as to changes in consumer taste, there is a price 
drop in the United States market to 20 cents. Imports obviously cannot sell 
in the United States market during 1956 at 25 cents, but must sell at the going 
market price of 20 cents. Because the local and temporary economic factors 
which caused a price drop in the United States were not present throughout 
the world, the world price remained at about 25 cents during the year 1956. 
During 1956, the domestic industry increases its share of domestic consumption 
to 85 percent of the market, while imports decline to 15 percent of the market. 
Is the 20-cent price charged by importers to meet the price of the domestic market 
an unfair price? Isita sale at lessthan fair value? Isit dumping? 

Example No. 2.—A foreign producer of brass widgets has a monopoly of this 
product in his home market, being the only local producer. In his home country, 
therefore, with no competition and a 100-percent monopoly, he charges what the 
market will bear. He also exports a small percentage of his total production to 
ether countries, including the United States, which has a substantial brass- 
widget-producing industry of its own. Because of the competitive circumstances 
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in the United States markets, the fair market value of brass widgets in the 
United States is considerably less than the artificially high monopolistic price 
maintained in this hypothetical foreign country. If imports are to sell in the 
United States at all, they must sell at the going market price, which is obviously 
below the artificially high price maintained abroad. If the importer matches 
the going price in the United States, is he selling at an unfair price? Is he 
selling at less than fair value? Is he dumping? 

Example No. 3.—A foreign cartel producing gold-plated mousetraps and enjoy- 
ing a monopoly in most of the countries of Western Burope desires to establish 
a monopoly in the United States as well. The United States has three small 
companies producing this commodity. The foreign cartel offers and sells its 
articles in the United States market at a price somewhat below its own cost of 
production, which is substantially below the going market price of the United 
States-produced mousetraps. With large quantities of this commodity offered 
from abroad at artificially low prices, the domestic producers can find no buyers 
for their products. 

We submit that, of these 3 examples, only example No. 8 is an instance of 
dumping that Congress intended to prohibit by the Antidumping Act of 1921. 
In example No. 1, the United States price of the imports is a fair price, dictated 
by the economic circumstances of the local market, and is not “accompanied by 
unfair circumstances or by unfortunate public consequences,” even though the 
foreign producer is able to maintain the 25-cent price on his own market and in 
other export markets. 

In example No. 2, also, the price of the import in the United States is a fair 
price in terms of the conditions of the United States market. The only price 
in this example which is “unfair” is the artificially high price that the foreign 
producer is able to maintain in his own home market. 

Example No. 3 is “dumping.” This is a classic example of the unfair trade 
practice that Congress intended to prohibit. The artificially low price in the 
United States market is an unfair price, which will destroy the American indus- 
try, eliminate competition in the United States market, and threaten the estab- 
lishment of a monopoly. 

It was pointed out above that the existence of a price differential—that is, the 
existence of a United States price which is below the “foreign market value,” 
as defined in section 205—constitutes the first step, not the last step, in making 
a determination of sales at less than fair value. This suggestion is borne out 
not only by the legislative history of the act, but also by its express language. 
The 2 subsections of section 201 of the act make this conclusion clear. 

Section 201 (b), which describes the action to be taken at the start of an 
investigation before there has been a finding of dumping, directs the Secretary 
to withhold appraisement whenever he has reason to suspect that the purchase 
price or the exporter’s sales price is less than foreign market value. In other 
words, the first step in an antidumping investigation hinges on the existence of 
sales at less than the foreign market value, as specifically defined in the act— 
that is, on the existence of an arithmetic price differential. With this as the 
starting point, the Secretary has been directed to conduct an investigation in 
order to determine whether or not such sales have been made at “less than fair 
value,” within the meaning of section 201 (a) of the act. If the requisite finding 
is made under section 201 (a), then, in accordance with the terms of section 202 
of the act, a “special dumping duty” is assessed equal to the arithmetical differ- 
ence—that is, the difference between the United States price and the “foreign 
market value,” as defined in section 205. 

Thus, foreign-market value originates the antidumping investigation, and the 
same foreign-market value, when finally ascertained, determines the amount of 
the dumping duty. But in the all-important section 201 (a), relating specifically 
to the finding of dumping, foreign-market value is not the determining factor, and 
was never intended to be such. Here, for the only time in the entire statute, the 
Congress avoided the use of the term “foreign-market value” and instead used the 
term “fair value.” Moreover, it chose a Cabinet officer to make the determina- 
tion of fair value, while arithmetical determination of foreign-market value was 
left to the expert appraisers and other subordinates of the Department. 

This clear legislative pattern and the obvious conclusions to be drawn from the 
words used by Congress indicate also that there is no substance to the major fear 
posed by the Treasury Department, which apparently forms the major basis for 
its current legislative recommendations. That fear is the so-called anomalous 
situation whereby a finding of dumping can be issued, but no dumping duties 
can be assessed because of the difference in the standards of fair value and for- 
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eign-market value. This hypothetical danger, which has never actually existed 
in any dumping case, is completely eliminated by a proper reading of section 201 
of the act. If, as we believe, the existence of sales at less than foreign-market 
value is the first step in a dumping investigation, then in every case where a find- 
ing of dumping is issued, there will automatically be dumping duties assessable, 
for these duties are based on the very value which initiated the investigation, 
Thus we find that the hypothetical and imaginative dilemma in which the Treas- 
ury now seems to find itself was solved by the Congress 36 years ago, when it 
drafted the statute. All that is needed is for the present Congress to spell out 
the intent of the 67th Congress in order to prevent the administrative perversion 
of both procedure and policy which have characterized the enforcement of this 
statute for many decades. 
IV. FOREIGN MARKET VALUE 


In order to eliminate the hypothetical anomaly that it has read into this statute, 
the Treasury Department proposes to redefine “foreign market value,” which is 
the statutory formula for determining the amount of any dumping duty. It 
seeks to have the Congress redefine this term to make it coincide with the fair 
value regulation the Secretary promulgated 2 years ago. The principal differ- 
ence in these two definitions is the proposed elimination of the existing require- 
ment that goods must be freely offered before they can be used to establish value. 

Aside from the fact that this proposed change is unnecessary, as detailed above, 
it is also inequitable, dangerous, and self-defeating : 

(1) In every customs case where value is to be determined, the Congress has 
insisted that a true value can be based only on a freely offered price. It has taken 
many decades of study and litigation to establish the details of this concept. A 
departure from this universally accepted principle should be approached with the 
utmost caution and can be justified only by a clear-cut need for such a drastic 
step. 

(2) Treasury proposes to disregard all restrictions on sales, because some of 
them may appear meaningless. But restrictions on sales contracts are not an 
invention of the conspirator. They are normal and legitimate terms of trade, 
adopted in the exercise of reasonable business judgment. To disregard all re- 
strictions is to penalize normal trade operations and to ignore the economic 
consequences of normal business activities which have a real and a legitimate 
influence on price. 

(3) The uncertainty resulting from the proposed definition would make it 
impossible for any importer or exporter to know whether he was engaging in 
sales at a dumping price. A foreign producer selling in the United States at a 
higher price than in his home market may find himself guilty of dumping 
merely because the Secretary arbitrarily assigns to a particular trade restric- 
tion a value different from that fixed by the producer. If business reality is to 
be ignored and the sole test of value is to be the arbitrary determination in the 
mind of the Secretary, then no man can ever know whether or not he is vio- 
lating the law. Such arbitrariness raises serious questions of constitutionality. 

(4) Since dumping duties must be fixed on each individual entry by the 
examiners or appraisers in each port of entry, the adoption of such an uncer- 
tain and arbitrary formula could result in wide variations in value determina- 
tions of identical products from port to port and even from shipment to ship- 
ment. The result would be hopeless confusion and endless litigation. 

(5) At the moment, there are two outstanding dumping orders—hardboard 
and soil pipe. The supporters of the proposed change may not have realized that 
in both these cases, the only cases now on the books, application of the proposed 
formula would substantially reduce the amount of the dumping duties and 
thereby materially decrease, rather than increase, the protective influence of the 
antidumping law. 

Vv. INJURY 


The intensive controversy over the question of “injury to the domestic indus- 
try” has been almost completely ignored by the Treasury Department in its re- 
port. For some reason not completely explained, the Treasury Department feels 
that increased certainty, speed and efficiency in the enforcement of the Anti- 
dumping Act can be achieved by leaving to the unreviewable whim of the Tariff 
Commission a determination of what constitutes injury in a particular case. 
The statute unfortunately contains no definition of the term “injury.” nor even 
a listing of the standards and criteria which are to be considered by the admin- 
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istrators of the statute. This, coupled with the failure of the Tariff Commis- 
sion and, earlier, of the Secretary of the Treasury to provide any reasons or 
justification for its determination of injury questions, results in complete uncer- 
tainty, rather than certainty, in the scope and the enforcement of antidumping 
legislation. 

It was because of this uncertainty, plus the unreviewable discretion granted 
to the United States Tariff Commission, that Prof. Jacob Viner recently stated 
to Congress that, so far as import restrictions are concerned, the administration 
of the Antidumping Act “can make the escape clause look like small pota- 
toes.” It is for this reason that the recent report of the Joint Committee on 
the Economic Report stated that the latest injury determination “could negate 
much of our reciprocal program of trade liberalization.” 

The failure of the Treasury Department to recommend any reasonable stand- 
ards for a determination of injury leaves in effect two outstanding determina- 
tions which are at complete variance with the intent of the statute and with any 
reasonable interpretation thereof: 

(1) In one case, where a domestic monopoly makes and sells more than 85 
percent of the particular commodity involved and where it is challenged in 
its monopolistic sales only by imports that constitute less than 3 percent of the 
total United States sales, it was held that this small quantity of imports was 
likely to injure the domestic industry. This is a strange decision under a statute 
which was intended to prevent the establishment of any monopoly and which 
was here used to encourage a monopoly. 

(2) In the second case, where the domestic industry had increased its pro- 
duction, sales, and profits by more than 30 percent over the period of alleged 
dumping, injury to the domestic industry was found even though total importa- 
tions represented less than four-tenths of 1 percent of domestic production. 

This is, indeed, a far cry from the original intent of Congress in enacting the 
Antidumping Act to prevent “a new type of commercial warfare” intended to 
“destroy an American industry.” 


VI. THE DOMESTIC INDUSTRY 


The Treasury report also ignores the important question as to the limits 
of the domestic industry that is being threatened by the importations at less 
than fair value. It seems clear from the language of the statute and from its 
legislative history that Congress had in mind an entire industry, consisting of 
all the producers of a particular commodity. If such an industry were threat- 
ened with extinction or with material injury, within the scope of the Antidumping 
Act, then the protection of the statute was meant to be applied. But the most 
recent decision of this issue determined that a small segment of the national 
industry, consisting of less than 10 percent of all the producers of the particular 
commodity involved, constituted a separate and distinct “industry in the United 
States” merely because they happened to be located in one State of the Union. 
By this definition, there are apparently 49 industries in the United States pro- 
ducing this particular commodity, if you include the District of Columbia. 

Even more significant, such a definition would allow injury to be found to a 
domestic industry when only 1 or 2 marginal producers can show that their 
profits are not up to the level of the industry as a whole. This, in fact, was 
the basis of the finding of injury in the cast-iron soil-pipe determination. Since 
there is no industry in the United States, however profitable, which does not 
have one or more marginal producers, the logical effect of such a determination 
would mean application of the dumping sanctions to numerous cases of legitimate 
trade that were never intended to be brought within the scope of the Antidumping 
Act. 

VII. PROCEDURE 


A. Fair procedure.—Public participation in the issuance of a finding of dumping 
is as essential to the requirements of fair administrative procedure and effective 
enforcement as it is in any of the myriad of administrative problems regularly 
considered by the agencies of Government. The antidumping procedure in the 
Department of the Treasury has been characterized as “‘star chamber practices” 
by foes as well as friends of a liberal trade policy. The requirements of the 
Administrative Procedure Act with regard to adequate public notice, public 
participation in rulemaking, public hearings, etc., have been established by the 
Congress as the very minimum in fair administrative procedure. Yet the Secre- 
tary of the Treasury has not only refused to adopt these procedures in his anti- 
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dumping enforcement policies, but has completely neglected to discuss them in 
his report to the Congress. 

B. Presidential review.—Antidumping policy is an increasingly vital portion 
of the foreign economic policy of the United States. To many world traders 
it is at least as significant as the escape clause and other more commonly dis- 
cussed phases of our economic policy. The action taken under the terms of 
the Antidumping Act can be as significant to our national programs and our 
national objectives as any action taken pursuant to the escape clause. It is, 
therefore, in our own interests to permit the President to determine, in each 
particular case, whether the application of antidumping sanctions is in the 
national interest. As the Joint Committee on the Economic Report recently 
recommended, “At the very least, the President should be given authority to 
override Tariff Commission decisions when the national interest requires this.” 

C. Judicial review.—The strongest safeguard against administrative caprice 
and official perversion of the congressional intent lies in judicial review of the 
administrative action. In the absence of such review, a complacent adminis- 
trator can regard the mandate of the statute not as an authorization to act 
within its terms but merely as a suggestion of the way he should operate, with 
no one to say him nay if he goes beyond its intent or its language. To give an 
administrator such unreviewable discretion in matters that are of vital im- 
portance to so many American citizens and American businesses, with no oppor- 
tunity for those citizens or businesses to have their day in court, is to invite 
disaster, both to our economy and to our form of government. If an adminis- 
trative decision is sound, it should be defensible in court, and if it is not sound, 
citizens who have been adversely affected by it should have an opportunity 
to challenge it. 

D. Revocation.—There is no provision, either in the statute, the regulations, 
or the Treasury Department recommendations, granting any rights or establish- 
ing any procedure for revocation of a finding of dumping which has been issued 
but which is no longer necessary or appropriate. In equity to those citizens 
and friends who are adversely affected by a finding of dumping, provision should 
be made for at least an annual review of an outstanding finding of dumping, 
with a view to revoking the finding if the circumstances warrant. 





A BILL To amend the Antidumping Act of 1921, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That 

Sec. 1. Section 201 of the Antidumping Act, 1921, as amended (19 U. S. C. 160), 
is further amended to read as follows: 

“9201. (a) Whenever the Secretary of the Treasury, on his own initiative, on 
advice from his subordinates, on complaint by an interested party, or otherwise, 
has reason to believe that the United States purchase price (as defined in section 
203) or the exporter’s sales price (as defined in section 204) of merchandise being 
imported into the United States is substantially less than the foreign market 
value of such merchandise (as defined in section 205) or, in the absence of such 
value, the constructed value (as defined in section 206), and that such importa- 
tions are causing or threatening material injury to the domestic industry pro- 
ducing like or directly competitive products, he shall— 

“(1) Publish in the Federal Register a notice of said reasons: 

(2) Order the withholding of appraisement on all such merchandise en- 
tered after a date beginning thirty days prior to the date of said notice: 

“(3) Institute an investigation of such entries; and 

(4) Provide, on request, to any importer or exporter whose entries are 
affected by such action full information as to the basis for the suspicion and 
the scope of the investigation. 

“(h) Not more than one hundred and twenty days after such notice, if the 
Secretary determines that the complaint should not be dismissed, he shall publish 
in the Federal Register his determination whether such sales are heing made 
at less than foreign market value or constructed value. If the determination is 
in the affirmative, the Secretary’s published notice shall invite parties to show 
cause, within a period not to exceed thirty days, why a finding of sales at less 
than fair value should not be made, such showing to he either by written 
memorandum or oral argument, at the discretion of the Secretary. Not more 
than sixty days thereafter. the Secretary shall publish his determination, to- 
gether with lhe evidence and reasoning suporting his conclusions. 
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“(c) If the Secretary determines that certain merchandise is being, or is 
likely to be, imported into the United States at less than fair value, he shall 
so advise the United States Tariff Commission, and the said Commission shall 
determine within three months thereafter, after a public hearing, if one is re- 
quested, whether such imports at less than fair value are causing or threaten- 
ing material injury to the domestic industry producing like or directly competi- 
tive products. The Commission shall publish its determination, together with 
the evidence and reasoning supporting such conclusions. If the Commission 
finds such injury, it shall so certify to the President. 

“(d) Within sixty days, the President shall determine whether the imposition 
of special dumping duties is warranted by the evidence and is in the national 
interest. If his determination is in the affirmative, he shall direct the Secretary 
to issue and publish a finding of dumping and to proceed with the assessment 
and collection of special dumping duties. If his determination is in the negative, 
he shall so advise the Secretary, with a statement of the reasons therefor.” 

Sec. 2. (a) The heading and text of section 206 of the Antidumping Act, 1921 
(19 U.S. C. 165), are amended to read as follows: 


“CONSTRUCTED VALUE 


“Sec. 206. For the purposes of this title, the constructed value of imported 
merchandise shall be the sum of— 

“(1) The cost of materials (exclusive of any internal tax applicable in 
the country of exportation directly to such materials or their disposition, 
but remitted or refunded upon the exportation of the article in the produc- 
tion of which such materials are used) and of fabrication or other processing 
of any kind employed in producing such or similar merchandise, at a time 
preceding the date of exportation of the merchandise undergoing appraise- 
ment which would ordinarily permit the production of that particular mer- 
chandise in the ordinary course of business ; 

(2) An amount for general expenses and profit equal to that usually 
reflected in sales of merchandise of the same general class or kind as the 
merchandise undergoing appraisement which are made by producers in the 
country of exportation, in the usual wholesale quantities and in the ordinary 
course of trade, for shipment to the United States ; and 

“(3) The cost of all containers and coverings of whatever nature, and 
all other expenses incidental to placing the merchandise undergoing ap- 
praisement in condition, packed ready for shipment to the United States.” 

(b) Sections 202 (a), 209, and 210 of the Antidumping Act, 1921, are amended 
by striking out “cost of production” each place it appears and inserting in lieu 
thereof “constructed value.” 

Sec. 3. Section 210 of the Antidumping Act, 1921, as amended (19 U. S. C. 
169), is amended by numbering the present provision “(b)” and inserting prior 
thereto the following: 

“210. (a) Any person adversely affected by a finding of dumping issued by the 
Secretary pursuant to section 201 may, within thirty days after the date of 
enactment or thereafter within thirty days after publication of a finding of dump- 
ing, petition the Court of Customs and Patent Appeals to review all questions 
of law relating to such finding and to the determinations entering into such 
finding, whether or not any special dumping duties have actually been assessed. 
The court may, in its discretion, order the Secretary to withhold assessment of 
dumping duties pending the determination of the cause.” 

Sec. 4. Section 406, Act of May 27, 1921 (19 U. S. C. 172), is amended by 
adding thereto the following: 

“The term ‘less than fair value’ shall mean an artificially low price that is 
below the foreign market value and does not reflect the conditions of the sale 
or the circumstances of the United States market, is not made in good faith to 
meet domestic competition, and has the purpose or effect of eliminating com- 
petition, destroying a domestic competitor, or establishing a monopoly. 

“The term ‘material injury’ shall mean a substantial decline in the production, 
sales, and profits of an economically operated and efficiently managed domestic 
industry, threatening destruction to or the elimination of competition in said 
industry, provided such decline is not primarily the result of domestic recession, 
development of new products, or other domestic economic factors. 

“The term ‘domestic industry’ shall mean the total of all producing organi- 
zations in the United States producing like or directly competitive products, 
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except that the Tariff Commission may, whenever necessary and so far as prac- 
ticable, distinguish or separate those portions or subdivisions of such producing 
organizations from the operations of such organizations involving unrelated 
products or articles.” 

Sec. 5. The Secretary and the Tariff Commission shall, by regulation, provide 
for automatic review of any outstanding finding of dumping within a period not 
to exceed eighteen months, and for earlier review upon proper application, to 
determine the current validity of and need for said finding. 

Sec. 6. The amendments made by this Act shall apply with respect to all 
merchandise as to which no appraisement report has been made on or before 
the date of the enactment of this Act; except that such amendment shall not 
apply with respect to any merchandise which— 

(1) was exported from the country of exportation before the date of the 
enactment of this Act; and 

(2) Is subject to a finding under the Antidumping Act, 1921, which (A) 
is outstanding on the date of enactment of this Act, or (B) was revoked on 
or before the date of the enactment of this Act, but is still applicable to 
such merchandise. 

The Cuarrman. Allright. You are recognized. 

Mr. Barnuarp. Thank you, Mr. Chairman. Very briefly, sir, I 
would like to point out some of the general problems that arise in 
this antidumping policy. Two distinguished members of this com- 
mittee, Hon. Daniel Reed and Hon. Richard Simpson, have referred 
to the Antidumping Act as obsolete. They have referred to the 
star-chamber practices, contrary to American principles of justice, 
that characterize these proceedings. 

The President has, as recently as 1954, noted that the operation 
of the Antidumping Act constitutes an undue interference with trade. 
Prof. Jacob Viner has said of the enforcement policy under 
the Antidumping Act that it makes the escape clause look like 
small potatoes. The Bolling subcommittee of the Joint Economic 
Committee said last year that capricious use of the antidumping pen- 
alty could negate much of our reciprocal program of trade liberali- 
zation. 

I think the Antidumping Act of 1921, from the rather extensive 
study that has been made of it by our staff, was a good act. There 
was no doubt that it was enacted for a worthy and necessary purpose, 
and the act, as it was written, was a good act. I think that it needs 
few amendments today, except to express more specifically the intent 
of Congress in drafting that act in 1921. 

I believe the administrators of the act, for a variety of reasons, 
over the last 36 years, have flouted this intent of Congress in apply- 
ing the principles that Congress intended and have denied basic 
elementary rights of the American people in the procedure they 
have followed. 

Now, the administrators of the statute come before this committee 
and they say that they want no standards of Congress set up as 
to the area in which they should operate, and they want no judicial 
review by the courts, to see whether or not they have actually applied 
the principles of the law. , 

They are trying to base antidumping policy on pure unreviewable 
whim, arbitrary administrative caprice, with no legislative standards 
to be followed or judicial review to see that they have complied with 
the standards of the act. 

I think the uncontrolled freedom that has been granted to the 
administrators of this act over the last 36 years has produced a 
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monstrous anachronism in enforcement of a vital segment of our for- 
elgn economic policy. 

Before going into the basic purposes of antidumping legislation, 
and the basic policy that is involved here, I should like to comment 
briefly on the few specifics that the Department presented. 

First, as to this anomaly they referred to, which seemed to be the 
heart of most of their statement: This anomaly they claim existed 
because they say a finding of dumping might be made under one 
standard whereas no dumping duties could be assessed under another 
standard. 

Actually it is strange when you recall this so-called anomaly did not 
exist for the first 34 years of the administration of the Antidumping 
Act of 1921, because for the first 34 years that followed enactment of 
the statute, the fair value and the foreign market value, that is, the 
standards used in finding dumping, and the standards used in finding 
dumping duties: were identical. 

This anomaly which Treasury is now so critical of was created by the 
Treasury Department only 2 years ago when in April 1955, over the 
objections of a wide segment of the experts in this field, they created 
the anomaly by redefining “fair value.” 

Now they are trying to compound the confusion by writing their 
own regulation into law, and departing farther and farther from the 
basic and the original purpose of the antidumping law. 

Now, the Assistant Secretary of the Treasury admitted here Mon- 
day morning that there has never been a finding of dumping to which 
this anomaly was applicable, that there was never a case where there 
was a finding of dumping and no dumping duties could be collected. 

This was a purely hypothetical and imaginative dilemma in which 
the Treasury apparently placed itself. 

Now, this anomaly which they say exists actually does not exist, 
if the true and the stated purpose of the 67th Congress were to be 
applied. The anomaly exists, they say, because in determining 
whether there is a sale at less than fair value they use one set of 
circumstances, one set of economic prices, and in determining whether 
there is a sale at less than the foreign market value and determining 
the dumping duty they must look to another standard, the standard 
of the foreign market value. 

By regulations they have made these two standards quite dissimilar. 
Actually, the Congress, in 1921, set up a procedure which completely 
removes this problem. 

The basic pattern for finding dumping, set up in the 1921 act, was 
this: 

The Secretary of the Treasury was first to find whether or not a 
price differential existed» and that is a pure problem in arithmetic, 
whether the price of the import in the United States was lower than 
the price of that commodity in its home markets. This was purely 
arithmetic. 

If they found that this arithmetical problem existed, there was an 
arithmetical price differential. Then they would withhold apprais- 
ments and launch an investigation. Then it was the job of the 
Secretary of the Treasury to find whether or not this price differential 
represented an unfair price, that is, whether or not this arithmetical 
price differential, this price discrimination was an unfair one. If it 
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was an unfair price, then he was to make his finding of sales at less 
than fair value. 

If this had been the procedure followed by the Secretary of the 
Treasury, there would have been no possibility of the anomaly which 
he now criticizes, because, if the arithmetic is the first step in a finding 
of dumping, as I think it is, as I think the act states it is, if arithmetic 
is the first step in the finding of dumping, then there will also be the 
arithmetic on which to base dumping duties. 

I would like to go into a discussion a little bit further on as to 
what this fair value and arithmetic problem is. 

At least, I think the anomaly which is the basis of the Treasury’s 
recommendation, is hypothetical and does not exist and requires no 
changes in the existing statute. 

Another question raised by the Treasury is the broadening of the 
definition of “such and similar.” 

Now, “such and similar” are terms of art in the customs’ law. Value 
can be found either by relating and determining the value of a par- 
ticular commodity or the value of the same kind of commodity made 
by somebody else, that is, such products, or by looking to the value 
of similar commodities made by somebody else. 

This is a reasonable and a fair basis for finding the value of a com- 
modity. This has been established by Congress, and the customs courts 
for many decades. 

Now, apparently the Treasury wants to find the value of a particu- 
lar product by looking to dissimilar commodities, and I say this is 
no basis for any true evaluation of the price of a particular product. 

Now, on this whole question of the fair value, which I think is basic 
to the entire problem of what is antidumping policy, I think it is es- 
sential to look primarily to the legislative history of the act, since 
the 1921 act contains no definitions of the major terms that are in- 
volved, “fair value,” “injury,” “industry,” or even the definition of 
“dumping.” 

This Congress did establish a definition of dumping at one time, 
and that was in the Antidumping Act of 1916. 

The Antidumping Act of 1916 made dumping a crime, a misde- 
meanor, punishable by 1 year’s imprisonment or $5,000 fine or both, 
plus triple damages in an action to be brought by the injured domestic 
party. That statute is still on the books. There are two antidumping 
acts in existence today, and dumping is a crime. It is found where 
the dumping act properly belongs, in the antitrust legislation, in 
title 15 of the United States Code. 

The 1916 act defined dumping in terms of the predatory dumping of 
foreign cartels, that is, selling in the United States at an artificially 
low price with the intent to destroy the domestic industry. : 

This was the dumping at which Congress was aiming its legislation. 

Now, it was found that the 1916 act was completely unenforcible, 
because it was impossible in any court of law, to establish the frame 
of mind of a producer located abroad. The intent to destroy could 
not be determined in a court of law. ; 

Therefore, during the interval between 1916 and 1921 a series of 
studies was made to determine what effective method there was to pre- 
vent this type of predatory dumping. 
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The Tariff Commission made the study, which is most exhaustive, 
and which was most completely relied upon by the Congress in 1921 
in a bulletin called Dumping and Unfair Competition in the United 
States, published in 1919. 

And, what the Tariff Commission recommended was this: Price 
differentials in international trade are perfectly normal, perfectly 
natural and engaged in by American producers and by foreign pro- 
ducers, that the dumping act was meant to stop unfair competition, 
and that it was meant to stop any dumping, that is, any unfair price 
competition, in an industrially destructive form. 

These are the words of the Tariff Commission. They recommended 
that the 1916 act, the punitive, the criminal act, should be changed 
in two particulars—that is, first, to change the ‘method of proof to 
make it unnecessary to prove the specific intent to destroy on the part 
of the foreign dumpers and second, to change the penalties, that is, 
instead of fine and imprisonment, to ‘allow the Secretary of the Treas- 
ury either to impose special dumping duties or perhaps even an 
embargo. 

This was their recommendation and this is exactly what the Con- 
gress did in 1921. 

There is nothing in the legislative history of this statute that states 
that Congress in 1921 intended to penalize bargain hunting in inter- 
national trade. 

There is nothing wrong with low prices from the buyers’ viewpoint 
and there was no intent on the part of Congress to prevent American 
consumers from being able to buy at low prices. 

The only low prices that were meant to be stopped by this act were 
predatory prices or destructive prices, that is, unfair price discrimi- 
nation. 

This followed exactly the pattern which had been established earlier 
by this Congress in regard to price discrimination in interstate trade. 

In the Clayton Act, the Clayton Act does not bar price discrimina- 
tion. The Clayton Act and the Robinson-Patman Act bar unfair 
price discrimination which destroys competition or tends to establish 
a monopoly, and this is exactly the same type of price discrimination 
which Congress intended to stop in 1921 under the Antidumping Act. 

The CuarrmMan. Does that complete your statement ? 

Mr. Barnuarp. No, Mr. Chairman. 

The Cuarrman. Allright. Go ahead. 

Mr. Barnuarp. Assistant Secretary Kendall, when he testified 
Monday, said there were two schools of thought among the Members 
of Congress during the debates on the Antidumping Act of 1921. I 
think there was only one school of thought. 

During the debate on the Antidumping Act—and we have examined 
it fairly exhaustively, there were only two instances of dumping which 
were cited as the tar get of the statute which was then being considered. 

One instance—and the leading instance—discussed most often, was 
the example of the German chemical cartel, I. G. Farben, dum ping 
chemicals on the United States; and the second, was the old Steel 
Trust of the United States dumping their steel abroad. 

In the I. G. Farben case, which was the particular problem that 
Congress had in mind, the ¢ ircumstances were these : 
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I. G. Farben had a monopoly in the United States chemical market, 
and certainly on industrial chemicals, before World War I. During 
the war the American chemical industry built up its production at 
a time when the German chemicals were not available. After the 
war, I. G. Farben was trying to reestablish its monopoly in the United 
States. 

One particular threat of dumping which was then present, and 
which was well recognized in the commercial market was the case of 
oxalic acid which was produced in Germany at a cost of about 9 cents 
a pound, was produced in this country at a cost of about 10 cents a 
pound, and was being offered in huge quantities by I. G. Farben at a 
price of 6 cents a pound, that is, one-third below their own cost of 
production after paying ocean freight. 

This obviously was an artificial price, an unfair price, with the 
specific intent and purpose and effect of destroying the American 
industry and reesta liching a monopoly, and it was to stop this 
practice that the Antidumping Act of 1921 was passed. 

There is nothing in the 1921 act, there is nothing in the 1916 act, 
there is nothing in the Clayton Act, there is nothing in the Robinson- 
Patman Act that says that price discrimination is unnatural or unfair 
or unreasonable or unjustifiable by commercial realities. 

These statutes—and they are all price-discrimination statutes, were 
meant to stop only one type of price discrimination, unfair price cut- 
ting with a predatory purpose or a destructive effect. 

Now it is no longer necessary to prove that there was an intent to 
destroy, but that does not mean that the purpose of the commercial 
practice is to be disregarded or that its effect on the market in this 
country is to be disregarded. 

Beyond this basic problem there are certain peculiar problems that 
must be considered, problems that are peculiar to dumping. 

For example, this problem of withholding of appraisments from 
the time the investigation starts and the retroactive application of 
penalties. 

Now we in the antidumping committee recognize that retroactivity 
cannot be completely discarded. It is unfair, it is very often un- 
reasonable, but in certain circumstances it is necessary. 

If, for example, a foreign cartel was trying to monopolize the Amer- 
ican market and sent over three boatloads of a particular product, it 
would take some time before the Secretary of the Treasury became 
aware of that problem and issued his finding of dumping and if that 
finding were to be effective only thereafter it would not stop the act 
it was meant to stop. So I think that retroactivity must be retained 
in order to prevent real predatory dumping. 

On the other hand I think that can be prevented by a retroactive 
period of 30 days rather than 120 days now in the law. 

I think, too, because of this uniquely unfair penalty made retro- 
active, and because of a second factor which I shall discuss in a second, 
it is particularly important that a fair procedure be set up, that there 
be notice and hearings and reports and judicial review, to make sure 
that this uniquely unfair penalty is not visited upon the American citi- 
zens except under proper circumstances. 

The second factor that. makes this procedure uniquely necessary is 
that, strangely enough, this Antidumping Acct is set up to penalize inno- 
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cent bystanders. If there is dumping, if there is real dumping, the 
dumper is the manufacturer or the expor ter abroad ; the dumper is not 
the man in the United States who buys it. Yet the penalty is visited 
upon the American importer or upon the American consumer, the 
industrial consumer, who buys from the importer. 

Now the basis of a finding of dumping is what his foreign supplier, 
his exporter, charges to other buyers, third persons, either in his home 
market or in other markets, and the basis of the finding of dumping 
may sometimes even be what some other supplier sells bis oods for, 
so that the dumping practice which is sought to be prohibited, the 
wrongdoing is something over which the American importer has no 
control and usually has not even any knowledge of the fact, and yet 
he is the one against whom this penalty is imposed. 

We have submitted as part of the statement which the chairman 
has incorporated into the record, a draft of a bill that we believe car- 
ries out the original intent of Congress to restrict and tie dumping 
penalties and procedures to cases of ‘unfair price cutting with a preda- 
tory purpose or a destructive effect. 

The bill provides for fair procedure, for adequate notice, for hear- 
ings, for full reports by both the Secretary and the Tariff Commis- 
sion, and for judicial review. 

It provides also for Presidential review before a finding of dumping 
is issued. 

This is one of the few major areas—perhaps the only major area— 
of foreign economic policy where the President has absolutely no 
part in determining whether the restriction is in the national interest 
or whether it is warranted by the facts, and so our bill has proposed 
this as an essential step in carrying out the administrative and the 
congressional policy for an expanded level of world trade. 

The CuairMan. Does that complete your statement ? 

Mr. Barnuarp. I have one more statement, sir. 

The CHarrman. You have about consumed your time, now. You 
have about 2 minutes. 

Mr. Barnuarp. I think that will be all that will be necessary, Mr. 
Chairman. I think an effective antidumping act is essential, for two 
reasons: (1) To protect us against cartels; and (2) to protect us 
against Communists. 

An effective antidumping act will prevent cartels abroad from com- 
mercial dumping and any attempt to monopolize any segment of the 
American economy, and, second, it will prevent controlled economies 
abroad from sending to this country large quantities of a particular 
product, a strategic product or a strategic material, and thereby dis- 
rupting an important segment of our defense mobilization base. 

To protect ourselves against these two possibilities, an effective anti- 
dumping act is necessary, but it is equally necessary to restrict the anti- 
dumping policy to its proper sphere, so that the national objective 
of world trade can be achieved. 

That completes my statement, Mr. Chairman. 

The Cuarrman. All right. We thank you for your appearance and 
the information given to the committee. 

Mr. Exsernarter. Mr. Chairman, I have one little observation. 

The Cuarrman. Mr. Eberharter is recognized. 

97539—57——24 
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Mr. Esernartrer. Mr. Barnhard, I just want to say for the record 
that I have listened to all of the witnesses who have appeared so far, 
and I have found nobody, except the spokesmen for the Government, 
who did not find fault with the present measures before us, H. R. 
6006 and H. R. 6007, and it seems to me that the Treasury Depart- 
ment and the Tariff Commission should certainly take another look 
to meet some of these objections; otherwise, in my opinion, they are 
going to have some very radical amendments adopted, which they will 
find very distasteful to them. In fact, I want to emphasize that no 
witness appearing here for the proponents, for the Government, un- 
equivocally endorsed these bills. That is all I want to say. 

The Cuarrman. We thank you for your appearance, and the infor- 
mation given to the committee. 

(The following letter and attachment were received by the Com- 
mittee :) 

SHarp & BoGAan, 
Washington, D. C., August 7, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

DEAR MR. CHAIRMAN : Several references to imported hardwood plywood during 
the hearings on the Antidumping Act of 1921 impel this brief letter in the interest 
of accuracy and equity. On behalf of the Imported Hardwood Plywood Asso- 
ciation, Inc., of San Francisco, the plywood group, National Council of American 
Importers, of New York, and the American Association of Hardwood Plywood 
Users, of Washington, we respectfully request that this letter and the attached 
material be included in the record of the hearings immediately following the 
data that has been inserted, showing the increasing level of hardwood plywood 
imports. 

In brief, the attached material shows that, while there has been a substantial 
increase in such imports, the United States Tariff Commission has ruled unani- 
mously that such increase has neither caused nor threatened injury to the domes- 
tic plywood industry, that imports have supplemented domestic production, have 
opened new markets, and have provided the essential raw material for several 
American industries that could not exist without imports. 

We believe these facts are pertinent to your committee’s present inquiry and 
will be of interest to the committee members. 


Yours very truly, 
SHarp & BoGAn, 
3y Wm. J. BARNHARD. 


Tue TrotH Asout HARDWoop PLywoop IMporTS 
(All quotes from report of U. 8. Tariff Commission, July 1955) 


1. Have Japanese plywood imports injured the United States hardwood plywood 
industry ? 

From 1951 to 1954, when Japanese plywood imports increased 2,140 percent, 
the official answer to this question, by a unanimous Tariff Commission, was: 
“Hardwood plywood is not being imported in such increased quantities as to 
cause or threaten serious injury to the domestic industry.” 

Since 1954 Japanese plywood imports have increased only 82 percent, compared 
with 2,140 percent in the period covered by the Commission report. Since 1954 
United States plywood production and sales have also increased, despite the 
sharp drop in home construction and furniture sales. 


2. Have hardwood plywood imports reduced the consumption of United States 
plywood? 

“To a significant extent, imports have been supplemental to the domestic sup- 
ply of hardwood plywood. Indeed, the availability of imports has helped to de- 
velop new markets for the product.” 

Since 1954 Japanese imports have increased by $17 million. At the same time, 
consumption of American-made hardwood plywood increased by at least $25 
million, and probably much more. 
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8. Have plywood imports helped or hurt United States business and United States 
workers? 

“The great expansion in consumption of hardwood plywood in the production 
of flush doors would not have been possible if producers had been dependent en- 
tirely on domestic plywood.” 

Hundreds of United States companies and thousands of United States workers, 
indeed, entire United States industries, are largely or completely dependent on 
plywood imports. These include door manufacturers, cabinetmakers, plywood 
distributors, and others. Without these imports, many jobs, companies, and in- 
dustries would disappear. ‘Domestic supplies would not have been adequate.” 
4. Have plywood imports helped or hurt America’s home builders and home 

buyers? 

The use of exotic plywood panels in low- and medium-priced homes would not 
have been possible without these imports. It was because of this that representa- 
tives of the American plywood industry went to Japan in 1951 and pleaded with 
the Japanese industry to supply the “door skins” and panels that America’s home 
builders required. These needs could not be filled by the United States plywood 
industry then, and they cannot be filled now. The choice is not between Japanese 
flush doors and United States flush doors, it is between Japanese flush doors and 
some nonplywood substitute less satisfactory to both home builders and home 


buyers. 
5. Have conditions changed since the Tariff Commission report of July 1955? 

We believe they are substantially the same. But, if they have changed, there 
is no reason for the domestic industry to bypass the procedure established by 
the Congress. It can institute a new investigation by the Tariff Commission to 
determine whether it is now entitled to the protection it did not need 2 years ago. 
6. Can the domestic industry get adequate relief under the escape clause? 

The escape clause specifically authorizes quota restrictions on imports, as well 
as tariff increases, where such restrictions are necessary and appropriate (19 
U. 8. Code, sec. 1364). 

7. How about the United States fir-plywood industry? 


This industry has apparently been in some difficulty for the past year or so. 
But fir plywood is softwood plywood, which is not competitive with hardwood 
plywood and is not affected in any way by Japanese or other plywood imports. 

8. How important are these plywood imports to America’s farmers? 

Japan is the world’s largest cash customer for the products of America’s farms. 
It buys more United States cotton, wheat, and rice than any other nation in 
the world, paying for it with dollars earned by sales of plywood and other 
items. A 77-percent reduction in Japanese plywood imports, as proposed in 
the pending legislation, would subsidize the United States plywood industry at 
the expense of America’s farmers and other United States producers selling 
to this important and expanding market for America’s goods. 

The CuarrmMan. Kenneth C. Royall is the next witness. 

Will you give your name and address and the capacity in which you 
appear for the record ? 


STATEMENT OF KENNETH C. ROYALL, COUNSEL, RAYON STAPLE 
FIBER PRODUCERS ASSOCIATION 


Mr. Royatt, My name is Kenneth C. Royall. I am a member of 
the firm of Dwight, Royall, Harris, Koegel & Caskey. I represent 
the Rayon Staple Fiber Producers Association, and am presenting 
their views on the proposed amendments to the antidumping law. 

The CuarrMan. You are recognized for 30 minutes, Mr. Royall. 

Mr. Royatyi. Mr. Chairman and members of the committee, it is not 
my purpose to follow or to read from my prepared statement. I do ask 
that this statement, as filed, be made a part of the record. 
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The Cuarrman. Without objection, so ordered. 
(The statement referred to follows :) 


STATEMENT BY KENNETH C. ROYALL ON BEHALF OF THE RAYON STAPLE FIBER 
PRODUCERS ASSOCIATION ON PROPOSED AMENDMENTS TO THE ANTIDUMPING ACT 


My name is Kenneth C. Royall. My firm, Dwight, Royall, Harris, Koegel & 
Caskey, represents the Rayon Staple Fiber Producers Association and I speak 
as counsel for that group. 

Dumping is the unfair international trade practice of selling foreign goods 
across national boundaries at prices lower than those charged for the same 
goods in their country of manufacture. I think it is important for all of us at the 
outset to call to mind that unlike the reciprocal trade agreements programs or 
our tariff laws, the Antidumping Act does not affect all imports, but only specific 
cases where merchandise competitive with merchandise which is or may be 
produced by our American manufacturers is dumped. 

It is also to be remembered that the act is not a penal law. It provides that 
in case of a violation there will be assessed against the foreign exporter only the 
difference between the price which such exporter charges in his home market and 
the price he charges on exports to the United States. 

The wisdom and fairness of antidumping measures are universally recog- 
nized by the free countries of the world. Consideration of this subject is not 
involved in the controversy between protectionists and free traders. For ex- 
ample, in the treaty establishing this year the free trade market of the European 
Economic Community, it was thought essential specifically to provide for proce- 
dures to protect a member country from the dumping practices of other member 
states. 

Under these circumstances our Antidumping Act should be fully effective to 
protect American industry from dumped goods. It was for this purpose that 
the Treasury Department was directed in the Customs Simplification Act of 1956 
to recommend any amendment of the Antidumping Act which Treasury considers 
desirable or necessary to provide greater certainty, speed, and efficiency in the 
enforcement of such Antidumping Act. 

The Treasury’s recommendations, embodied in H. R. 6006 and H. R. 6007, 
are in compliance with the congressional directive and are now before this 
committee for consideration. An identical bill (S. 1860) is pending in the 
Senate. My presentation today will favor this proposed legislation with certain 
suggested minor changes which I shall later discuss and which we believe are 
not inconsistent with such legislation and the recommendations of the Treasury 
Department, 

On behalf of my clients and myself I commend the Treasury Department both 
for the thoughtful consideration which it has given to the problem as well as 
for the legislation which it proposes. The Department has come a long way 
toward clarifying certain features of the present act and correcting some of the 
deficiencies in it. It has made a most practical approach to the prevention and 
deterrence of the unfair trade practice of dumping. 


DETERMINATION OF FAIR VALUE 


For example, the determination of sales below fair value is the first and most 
important step in the act. The Treasury Department in its report has made it 
entirely clear that this determination should be simple and speedily made. It 
states at page 18: 

“With regard to decisions as to dumping price, the Treasury sees no justifica- 
tion for regarding these as anything more than an exercise in arithmetic. The 
comparison to be made is between the price the exporter sells in the United States 
market and the price he sells, not for export, in his own country * * *. If the 
price in the United States market is lower, then as a simple matter of arithmetic, 
there is a sale at less than fair value * * *,” 


CLARIFICATION AS TO RESTRICTED SALES 


We further commend the Treasury for the forthright manner in which it 
proposes to solve the problem of restricted sales. 

The present act provides that “foreign market value” (which is one of the 
two elements in determining an assessment) shall be based only on goods “sold 
or freely offered for sale.” Unfortunately, this has been so construed that 
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“foreign market value” cannot be determined at all if any restrictions, no 
matter how inconsequential, are imposed in connection with sales made in for- 
eign countries. The effect of this has been to exclude such sales from any con- 
sideration under the Antidumping Act. 

Sophisticated importers recognized early that this interpretation of the law 
provided an easy avenue of evasion to be freely used to evade the law. For 
example, in the rayon staple fiber industry, a usual restriction on the sale in 
the foreign market is that the customer cannot resell the purchased fiber prior 
to processing it into yarn. Since the fiber producers sell to textile mills which 
intend to process the fiber anyway, the restriction could not well be important or 
meaningful for any purpose except to prevent—as it often does—the imposition 
of dumping duties in the United States. This same situation is not confined to 
staple fiber or any single industry. An equally meaningless restriction could be 
imposed on the sale of any commodity to preclude the assessment of dumping 
duties. 

The seriousness of this situation has generally been recognized. In 1954 the 
Treasury Department, through Mr. Chapman Rose, stated in a letter to the Sen- 
ate Finance Committee that there was great difficulty in administering the act 
and giving proper effect to the law “in cases where the home market of the 
country in which the dumping originates is to any extent restricted in the way 
in which the commodity is offered for sale.” 

In meeting this deficiency, the Treasury has proposed that the word “freely” 
be eliminated from section 205 of the Antidumping Act. Furthermore, in pro- 
posed section 212 (1) of the act it has provided that all sales shall be con- 
sidered “without regard to restrictions as to the disposition or use of the mer- 
chandise by the purchaser except that, where such restrictions are found to affect 
the market value of the merchandise, adjustment shall be made therefor in calcu- 
lating the price at which the merchandise is sold or offered for sale.” 

The enactment of this proposed legislation is essential to make the act effec- 
tive, as it would close what has heretofore been an easy avenue for evasion of 
the congressional purpose and intent of the Antidumping Act. 


OTHER PROPOSED CHANGES 


In addition to its salutary proposal concerning “restricted sales,” the Treasury 
has proposed other changes in the act which will promote “greater certainty, 
speed, and efficiency in the enforcement” desired by Congress. 


(a) Such or similar merchandise 


The Treasury proposes in section 212 (3) an excellent definition of “such or 
similar merchandise,” which gives it full authority to apply criteria to each of 
the varying practical situations which call for comparison between foreign mer- 
chandise dumped in the United States and similar merchandise sold in the 
country of export. 

We feel that there is one slight ambiguity in section 212 (8) (E) and we will 
propose a slight change in that section. 


(b) Usual wholesale quantities 

In the present act (sec. 205), “foreign market value” is determined by the price 
at which merchandise is sold in the country of exportation in the “usual whole- 
sale quantities,” with no further definition of the latter phrase. 

In the determination of “fair value,” the Treasury regulations now take into 
account “the prices of a preponderance of the merchandise thus sold, weighted 
averages of the prices of the merchandise thus sold, or any other available criteria 
that the Secretary may deem reasonable.” This authorizes varying criteria to 
be determined by the Secretary. 

The Treasury proposal would make a single criterion, that is, the price or prices 
for that particular quantity in which the greatest aggregate volume of merchan- 
dise is sold. This has the advantage of prescribing a single criterion. However, 
the disadvantage to American industry is in picking that criterion which nor- 
mally results in the lowest price and therefore the lowest foreign value of any 
of the criteria which have been or could be used for this purpose. 

For the protection of American industry, we therefore ask that there be added 
to section 205 a proviso to the effect that in no event shall the foreign market 
value be less than the weighted average of the prices of substantially all sales in 
wholesale quantities within a representative period. 
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(c) Third-country sales 


Under the present act, foreign market valuation is based on sales in a third 
country only if there are no sales or offers for sale in the country of manufacture. 

The present Treasury regulations relating to fair value provide that if the 
quantity of merchandise sold in the foreign country for consumption in that 
country is so small as to be an inadequate basis for comparison, then consideration 
will be given to the sales of merchandise sold by the foreign producer “otherwise 
than for exportation to the United States.” This latter phrase would mean 
that in determining fair value, consideration would be given to all merchandise 
sold for home consumption in the foreign country and for exportation to any 
country other than the United States. 

Treasury now proposes that if the quantities sold in the foreign country in 
which the merchandise was produced are inadequate, then the criteria of foreign 
market value would not include goods sold in the producing country but would 
be based solely on sales to third countries. The Treasury also proposes to amend 
its regulations so that the rule thus applicable to foreign market value would 
also be applicable to fair value. 

While we agree that the fair value and the foreign market value should be 
governed by the same criteria, we feel, where there are inadequate sales in 
the foreign country of manufacture, that the foreign market value should in 
no event be less than the weighted average of sales both in third countries 
and in the foreign country of manufacture, however small the latter sales 
may be. We propose that section 205 (foreign market value) be amended 
so to provide. Our position is consistent in purpose with the present fair 
value Treasury regulations which use the criteria of sales “otherwise than 
for exportation to the United States.” 


(ad) Differences in circumstances of sale 


Under the present act the Secretary of the Treasury is authorized to make 
“due allowance” for the fact that wholesale quantities offered for sale or 
exportation to the United States “are greater” than in the principal markets 
of the country of exportation. The Treasury proposes that “due allowance” 
also be made where the merchandise is sold for exportation to the United States 
in “less” as well as in “greater” quantities. This is a sound and equitable 
improvement in the act. 

There are other changes in subsections (b) and (c) of section 202 with 
which we are in full accord. However, there is one change that seems doubtful. 
The Treasury proposes a subdivision 2 as a part of both subsections (b) and 
(c), providing for adjustments due to “differences in circumstances of sale.” 
With this proposal we are not in accord on the ground that the word “circum- 
stances” is too indefinite and furnishes neither the interested parties nor the 
Treasury with any criteria for making “due allowance” in determining the 
final assessment of dumping duties. 

It is true that the Treasury report (at p. 3) uses the language “circum- 
stances of sale * * * such as restrictions on sale, credit terms, advertis- 
ing and selling costs, and minor variations in methods of production or manu- 
facture.” Yet these are given only as examples and not as either a definition 
or an inclusive statement of the scope of “circumstances of sale.” Nowhere 
in the act is there any definition of “circumstances of sale.” 

In fact, two of the illustrative examples, that is “restrictions on sale” and 
“variations in method of production or manufacture” are covered elsewhere 
in the proposed amendments. 

We propose either that subdivision 2 be omitted or that in lieu thereof there 
be substituted the language “(2) Differences in credit terms, in payments for 
the purchaser’s advertising and selling costs, and in other terms of sale.” This 
will cover all the “differences” which should be considered, and is entirely con- 
sistent with the Treasury report. 

One other minor change should be made in subsections (b) and (c) of sec- 
tion 202 in order that their provisions should cover the entire act and not 
merely “sub-subsection (a).” This was doubtless Treasury’s intention anyway. 


(e) Fair value 


In its report the Treasury Department stated that it was “proposing to 
ask that the Antidumping Act be amended so that the two definitions [‘fair 
value’ and ‘foreign market value’] are brought into conformity.” ‘Treasury’s 
objective is entirely sound and until the publication of the Treasury’s “fair 
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value” regulations in 1955, “fair value’ was, with judicial approval, admin- 
istratively considered to mean “foreign market value.” 

The Treasury Department has proposed several statutory modifications in 
which it seeks to bring into conformity the “fair value” regulations and the 
statutory definition of “foreign market value.” In our opinion, one other step 
is necessary to further the objectives of the Congress and to prevent uncertainty 
in the application of the statute. 

Section 201 (a) should be amended to provide that the Secretary shall find that 
sales have been made at less than “fair value” whenever such sales are at less 
or likely to be at less than the “foreign market value” or, in the absence of such 
value, less than the constructed value. 

We believe that such a change would, as a practical matter, fully accomplish 
the objectives set out in the Treasury report to conform the two definitions and 
provide the certainty which the Department desired. 


OTHER PROPOSED MODIFICATIONS OF THE TREASURY BILL 


We have already covered in the previous discussion four proposed modifica- 
tions, to wit, (1) usual wholesale quantities, (2) third country sales, (3) differ- 
ences in circumstances of sale and (4) relation of fair value and foreign market 
value. Four other proposed modifications also require consideration. 


5. Such or similar merchandise 


The ambiguity which we previously mentioned concerns the use of the words 
“and of the same class or kind” in section 212 (3) (E). These words should 
either be eliminated, which is the modification we propose, or the phrase should 
be modified so as to read and of the same general class or kind.” 

The category referred to in sub-subsection (E) is a broad category and is so 
intended by the Treasury. The use of the words “of the same class or kind” 
might obscure this intent or even lead to a narrow classification. This is par- 
ticularly true since the words “class or kind” are not used in the preceding 
sub-subsections (A) to (D) and also because the words “general class or kind” 
are used elsewhere in the act when it is intended to describe a broader category 
of merchandise. 

More specifically we do not want the amended Antidumping Act to encourage 
or lend itself to an interpretation which has arisen in the Star-Kist Foods case 
(suit 4912) now pending before the United States Court of Customs and Patent 
Appeals, which creates a doubt whether, under the Tariff Act, tuna packed in 
oil is “of the same class or kind” as tuna packed in brine—a doubt which, if 
encouraged, might place another block in the way of efficient enforcement of 
the Antidumping Act. 

If any protection against too broad an interpretation of the subdivision were 
thought necessary, such protection is already afforded by the required determina- 
tion in subdivision (E) that the merchandise in question “may reasonably be 
compared” with the merchandise under consideration. 


6. Definition of industry 


Under the present act and also under the Treasury’s proposal, before there can 
be an antidumping assessment, the Tariff Commission must find that “an industry 
in the United States” is being or is likely to be injured or is prevented from being 
established. Yet neither the act nor the Treasury report defines “industry.” 
This can result, and has in the past resulted, in uncertainty and indefiniteness in 
the administration of the antidumping law. 

The best example is the recently litigated Soil Pipe case, which was decided 
in the Supreme Court in favor of the American industry concerned, but on a 
procedural ground. There has never been a decision on the merits and similar 
questions might arise in the future. A definition is required to carry out the 
desired “certainty, speed, and efficiency” in the enforcement of the act. 

This need has been pointed out on numerous occasions. In Senate Report No. 
2326, 83d Congress, 2d session, at page 3, the Senate Finance Committee stated 
that “The committee believes, for example, that it should be clear that injury in 
a particular geographical area may be sufficient for a finding of injury under 
the Antidumping Act.” 

Although “industry” is a word of many meanings, the plain intent of the Anti- 
dumping Act is that the word “industry” applies to the production in any geo- 
graphical subdivision of any definable product which may be afferted by the 
unfair pricing incident to dumping. We propose such a definition. This is the 
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definition now apparently accepted by the Tariff Commission. It is also con- 
sistent with the definition of “industry” in escape-clause proceedings. 


7. Injury 


On August 5, 1954, the Senate Finance Committee stated in the report previously 
referred to: “The committee recognizes that further substantive changes in the 
antidumping law may be desirable, particularly in relation to price and injury 
definitions * * *,” 

This, we believe, accurately states the prevailing and informed view as to the 
need for a better injury definition. 

However, the Treasury in its recent report made no recommendation for a 
change as to an injury definition and expressed the opinion that it was better to 
leave the interpretation of the word “injured” to the Tariff Commission on a 
case-by-case basis. If an authoritative body of precedent had been built up 
through the years interpreting the term “injury,” this opinion would carry more 
weight. Such, however, is not the case. Therefore, the range of possible inter- 
pretations is unlimited. In order to provide “greater certainty” in the enforce- 
ment of the act, the Congress should make clear the standards by which the 
determination of “injury” is to be governed. 

A number of bills have been introduced in the House for a change in the 
injury provisions. At least five of these provide for complete elimination of 
the injury test and were introduced by Representatives Bailey, Forand, Mack, 
Mason, and Jenkins (H. R. 5102, 5120, 5138, 5139, and 5202). A similar bill 
(S. 1671) has been introduced in the Senate by Senators Magnuson, Barrett, 
Flanders, McCarthy, Murray, Thurmond, and Young. Other suggestions have 
been made by various sources as to other changes affecting “injury.” 

We do not oppose the elimination of the injury test; but, if there should be 
opposition to this elimination, there should be a sufficient definition of “injury.” 
Such a definition should accomplish two purposes: First, to cover all types of 
injury to American industry which can be expected to arise as a practical matter; 
and, second, to disregard insignificant, insubstantial, or wholly speculative injury. 
We are prepared to present such a definition to the committee. 

As we see it, the only purpose of any injury test is to prevent the burden 
and harassment which might arise from the insignificant or trifling cases. 
With that exception, the American industry is entitled to be protected from any 
injury of any kind that comes to it as a result of the unfair trade practice of 
dumping. Furthermore, if there is to be an injury test in the act, a clear defini- 
tion of it would simplify administration by the Tariff Commission and at the 
same time spell out for all interested parties, whether importers or American 
industry, the several separate criteria which evidence injury from the importa- 
tion of dumped merchandise and the need to restore fair competition. 


8. Procedural changes 


Before concluding my remarks on proposed modifications of legislation pro- 
posed by Treasury, I would like to deal briefly with the procedural aspects of 
the Antidumping Act. 

Generally speaking, we are opposed to proposed legislation the effect of which 
is to provide for excessive and cumbersome procedure. We believe that such 
statutory procedural requirements would make the act less efficient in operation 
and deter American industry from asserting new claims under the act. 

In this connection, however, some reasonable provision for advance notice as 
to the institution of an investigation and public advice as to the results appear 
justified and would not in our opinion detract from the operational efficiency of 
the act. 

Neither the act nor the regulations provide for public notice of the fact that 
an investigation of suspected dumping is being conducted or even that appraise- 
ments are withheld. Under the present Treasury regulations, only the importers 
of merchandise suspected of being dumped must be notified upon the withholding 
of appraisement on such merchandise. The general public is first informed 
that a dumping investigation has been undertaken after Treasury has completed 
its investigation and has made an affirmative finding. This information is 
usually published in the form of an announcement by the Tariff Commission that 
public hearings will be held to determine the effect of such dumping on domestic 
industry. Even this announcement is not a statutory requirement. 

Failure to publicly announce the pendency of a dumping investigation deprives 
the Treasury of the assistance of interested persons, importers and domestic 
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producers alike, who may be able to supply relevant information and materially 
expedite Treasury’s factfinding function. 

We propose that in all cases where there is reason to believe or suspect that 
the purchase price or the exporter’s sales price of imported merchandise is less 
or likely to be less than the foreign market value, Treasury should be required 
to give public notice that an investigation has been instituted. Such notice 
should include the class or kind of merchandise involved and the country from 
which the merchandise was exported. 

. In order to lend greater certainty to the administration of the act and to 
furnish to all concerned valuable information for their future guidance, we 
further propose that the Antidumping Act be amended to provide that the 
Secretary of the Treasury and the Tariff Commission, after making the deter- 
minations required under section 201 (a) of the act, shall make public their 
respective determinations with a full statement of the basis thereof and reasons 
therefor, whether such determinations are in the affirmative or in the negative. 

Such a provision has the added value of furnishing to the Congress the 
criteria by which the respective administrative and executive agencies execute 
the functions delegated to them. Only from such information which is not 
now available can the Congress determine whether sufficient legislative guide- 
posts have been enacted to enable such agencies to carry out the congressional 
purpose and intent. 

The foregoing comments relate primarily to clarifying the proposed legisla- 
tion embodied in H. R. 6006. We believe that the adoption of the recommenda- 
tions we have made will add greatly to the certainty desired by the Congress 
in the administration of the Antidumping Act, and will support and strengthen 
the position taken by the Treasury. 

I regret that it has been necessary to dwell even for a short time on specific 
language changes. Although the basic principles and purposes of the Anti- 
dumping Act are extremely simple, there are many facets to its implementation. 
Any attempt to effectuate the principles and purposes of the act necessarily 
involves specific consideration of a number of the provisions of the act. We 
would be glad to funish the committee or any member language which would 
effectuate the suggestions we have made. 


SUMMARY AND CONCLUSION 


We favor the Treasury proposal with slight modifications. The effectiveness 
of the Antidumping Act is a matter of great importance not only to the rayon 
staple fiber industry but to many other industries in the United States. Produc- 
tion and distribution in our free, competitive American economy cannot effec- 
tively cope with the unfair practice of dumping by foreign producers who, by 
reason of a permissibly regulated and managed economy at home, can dump 
their products here at an artificial price. 

You have already heard testimony showing the serious effect that dumping 
has had on a number of American industries. You have also heard of the re- 
straining and deterring effect which existing and prospective dumping has 
upon the growth of American industry. 

As to the rayon industry, the situation is equally if not more serious. In 
1956, total deliveries of rayon staple fiber to customers in the United States, 
including beth deliveries of imported and domestic fiber, amounted to over 421 
million pounds. Of this amount, imported rayon staple fiber accounted for 
about 92 million pounds, or approximately 22 percent of all deliveries made in 
the United States. During this same period, there was an estimated domestic 
productive capacity of rayon staple fiber in excess of 425 million—a pro- 
ductive capacity more than sufficient to supply all domestic deliveries. 
Nevertheless, deliveries of domestic fiber were only 329 million, or approxi- 
mately 78 percent of total domestic deliveries and only 77 percent of estimated 
domestic capacity. 

Statistics published by the Bureau of Census indicate that rayon staple fiber 
was imported into the United States from some 15 foreign countries in 1956. 
Attached to my mimeographed statement is a table which indicates the amount 
of fiber imported from these countries during this period. 

It is difficult, if not impossible, on the information available to us accurately 
to calculate the home market price in many of the exporting countries. The 
declared value at which imported rayon textile staple was entered into the 
United States in 1956 averaged 24 cents per pound, and the home market price, 
reduced to American currency, was well above the export price. 
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The transcript of the hearings of the Boggs subcommittee, part 4, at page 1883, 
contains an illuminating memorandum submitted by Fabelta, the Belgian pro- 
ducer of rayon staple fiber, in which Fabelta admits that it sells for export at 
5 to 10 percent lower than the price it charges for the same goods in Belgium. 
In this regard, the Bureau of Census figures for Belgian staple indicate that 
textile staple from Belgium was imported at a declared value of 25 cents per 
pound. Skinner’s Silk and Rayon Record, a trade publication in this field, lists 
the home market price for Belgian rayon staple at 29.9 cents per pound, which 
represents a price differential of in excess of 16 percent. 

Similar comparative figures from other representative countries are as follows: 


[Cents per pound] 


Textile staple 











Country 
Home market} Declared 
price value 
Ami Gb. odeh padbsetnbits Aawted ‘ALL sak 31.5 23.0 
PUBDOD. . iecnnsa< atised iis se ctie : vases ona 37.0 24.0 
ET Stina lat dia Diesi Matai niin aa ll eile tte ceased 31.3 24.0 
) gti aie as eterna te Sree ita teeta chat teartehonintindg ap taneoeacdeiceen eaninieeh 28. 0 24.0 





The figures show that the merchandise is being imported on an average of 
22 percent below the home market price. Even allowing for possible errors in 
ealculation, it is apparent from the gap between the home market price and 
the declared value of imports into the United States that rayon staple fiber 
is being dumped on the American market, and our American producers are 
presently confronted with meeting a recognized unfair method of competition 
in international trade. 

It has been recognized for a considerable time that the present act is not 
effective and that amendments to the basic law are essential. This is not only 
our conclusion based on our experience. It is also the conclusion of the Treas- 
ury and the Congress. 

For example, on August 5, 1954, Mr. Chapman Rose, Assistant Secretary of 
the Treasury, wrote to Senator Millikin in part: “* * * There is great difficulty, 
under the existing statute and decisions construing it, in giving proper effect 
to the law. * * *” 

In order for the act to be fully effective, it must protect American interests 
from all types of injury arising from the unfair pricing of imports from foreign 
countries, that is, arising from dumping, and provision should be made to insure 
that the dumping of foreign merchandise is promptly remedied and that the act 
is sufficiently certain in its terms to deter and prevent such dumping. 

If foreign producers and foreign governments clearly understand that they 
cannot gain an advantage by dumping, if they understand that dumping will be 
promptly and fully offset by an equivalent dumping duty, the practice will be 
discontinued. 

One of the purposes of the act is its deterrent effect. The act’s value as such 
deterrent is directly proportional to the certainty of its provisions and the 
promptness with which the remedial measures are applied. The relatively small 
number of proceedings now brought under the act is in no sense indicative of 
deterrence. On the contrary, the small number arises from the present inef- 
fectiveness of the present act. The number of cases would undoubtedly be much 
greater were it not for the increasing recognition on the part of industry that 
the act in its present form is to a large degree useless. 

There are, and have been, many unfair dumping situations which would and 
could have been remedied if the act had not been so ineffective. Realization of 
this ineffectiveness largely destroys the deterrent effect, just as it demonstrates 
the need for legislation to make the act carry out its clear and avowed pur- 
pose of protecting American industry from the unfair practice of dumping. 
Deterrence to dumping will be greatly effective only when the act itself is 
known to be effective. 

The recommendations made in the Treasury’s report and in the legislation 
embodied in H. R. 6006 and 6007 are an extremely favorable step in the right 
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direction. The several modifications which we have suggested will clarify and 
make more effective the purposes set forth in the Treasury report. 

Prompt action is essential. Legislation is needed at this session of Congress. 
The inadequacies of our present Antidumping Act have been obvious for several 
years. It is time that forthright action is taken to insure that the unfair inter- 
national trade practice of dumping will no longer be permitted in the United 
States. 

Rayon staple imports, 1956 * 
Imports in pounds 
Country : of rayon staple fiber 


France 16, 351, 000 
Germigay “Went. 5. cS Se eee eee 24, 952, 000 
Italy 9, 988, 000 
IWOIV MI ate oh hn ne ee i ei 4, 268, 000 
Sweden 4, 378, 000 
Switzerland 6, 330, 000 
United Kingdom 6, 148, 000 
CUTONG a ee he ee a oe es inal 477, 000 


Total ; 91, 764, 000 


1 Source: Import statistics obtained from the Bureau of Census, as published in Textile 
Organon for May 1957. 


Mr. Royatu, I have a few brief notes which I will cover as rapidly 
as I possibly can. 

The Congress has recognized at its last session that the Antidump- 
ing Act must be made fully effective to protect American industry 
from dumped goods. For this reason the Treasury Department was 


directed last year to recommend amendments such as would provide 
greater speed and efficiency in the operation of the act, and they have 
made those recommendations, embodied in H. R. 6006 and H. R. 6007. 

As I understand it, we are here to weigh these recommendations, 
and we are not here to try to retry contested individual cases on either 
side. Nor, as I understand it, are we here to consider methods to 
make the Antidumping Act less effective, or totally ineffective as has 
been suggested by some of the speakers. We see no indication that 
Congress. means to reverse its purpose last year of getting a better 
and more effective law. 

Finally, I think we ought to bear in mind that the Treasury Depart- 
ment has made a most careful study of this entire act and the situ- 
ation surrounding it. It has given every element an opportunity to 
express its views. It has made a report “and a recommendation, rep- 
resenting its best. thought, and it is noteworthy that the State Depar t- 
ment also endorses the T reasury bill. 

On these bases, we submit that the real issue before this committee 
s, first, whether the Treasury proposal should be followed, and, sec- 
ondly, what changes, if any, should be made in those proposals. 

Our clients commend the Treasury Department for the legislation 
that it proposes. We believe it has made a most practical : approach to 
the prevention and deterrence of dumping. An example is the direct 
and forthright way in which it solved the problem of restricted sales. 
The present act provides that foreign market values shall be based 
on goods “sold or freely offered for sale.” Unfortunately, in 1933 
and 1934, this was construed so that foreign value could not be deter- 
mined at all if there were any restrictions on the sale, no matter how 
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inconsequential or irrelevant. In effect, this prevented any possible 
remedy in many cases. For sophisticated importers, and there are 
plenty of them, this interpretation provided, and was used as an easy 
avenue of evasion. 

In meeting this situation the Treasury has simply and equitably 
proposed that the word “freely” be eliminated from section 205 of the 
Antidumping Act, and it is further provided specifically that all sales 
shall be considered without regard to restrictions. 

The Treasury has also proposed other changes which we have com- 
mented on in our statement, and which we now again commend. 

We support the Treasury’s proposed legislation with certain sug- 
gested minor changes not inconsistent with the recommendations in 
the report of the Treasury. 

Now, these suggested modifications—which I will mention very 
briefly, because they are covered in my written report—may be 
grouped into three categories. The first category are modifications 
which, on the basis of Mr. Kendall’s answer to ‘questions posed by 
three members of this committee yesterday, to which the Treasury has 
no objection. 

The first in this category is notice of institution of the investigation. 
While that is not in the Treasury bill, it seems that there is no objec- 
tion to it. 

Second, is the public report of the decision and its basis. 

And the third concerns the definition of the words “such or similar 
merchandise.” 

Now, in addition to these modifications, we have suggested four 
modifications, as to which the Treasury has made no comment one way 
or the other. 

The first of these is a correlation between “fair value” and “foreign 
market value.” 

The second concerns the term “other circumstances of sale.” 

The third is the definition of “usual wholesale quantities.” 

The fourth is the use of third-country sales, exclusively, where there 
are no typical sales in the country of manufacture. 

In addition to those 2 general categories, there are 2 matters 
which the Treasury has opposed, but to which we invite your con- 
sideration. 

The first of these is the definition of injury, and the second is the 
definition of industry. 

Now, that includes everything I am going to talk about. Some I 
am just going to mention, andr efer you to my report. 

We would like to tender and have made a part of the record the 
exact language which we offer to carry out the objectives which I have 
outlined. Of course, it is merely our opinion about it, and we do it 
with deference, of course, to superior opinion that the committee may 
have. But I would like to make them a part of the record. 

The Cuarman. Without objection, so ordered. 

(The information referred to follows :) 


INJURY AND FAR VALUE 


MODIFICATION NO. 1, RAYON STAPLE FIBER PRODUCERS ASSOCIATION 


(Words in brackets are proposed deletions from the present text of the Anti- 
dumping Act, 1921, as amended; words in italic are proposed additions.) 
(Treasury makes no proposals for amendment of sec. 201 (a).) 
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201. (a) Whenever the Secretary of the Treasury (hereinafter called the 
“Secretary’’) determines that a class or kind of foreign merchandise is being, 
or is likely to be, sold in the United States or elsewhere at less than its fair 
value, he shall so advise the United States Tariff Commission (hereinafter called 
the “Commission”), and the [said] Commission shall determine within three 
months thereafter whether [an industry in the United States is being or is 
likely to be injured, or is prevented from being established], wholly or partly 
by reason of the importation of such merchandise into the United States , injury 
is being or is likely to be caused to an industry in the United States or to the 
employees of such industry evidenced by a decline in sales, or by nonutilization 
of the full productive capacity of such industry, or by prevention or retardation 
of its establishment or expansion, or by unemployment, or by lay-offs, or by 
reduction in wages or wage rates, or by any other factors which the Commission 
shall deem relevant. The [said] Commission, after such investigation as it 
deems necessary, shall notify the Secretary of its determination, and, if that 
determination is in the affirmative, the Secretary shall make public a notice 
(hereinafter in this Act called a “finding’’) of his determination and the de- 
termination of the [said] Commission. The Secretary’s finding shall include a 
description of the class or kind of merchandise to which it applies in such detail 
as he shall deem necessary for the guidance of customs officers. In making its 
determination under this subdivision, the Commission shall find that injury is 
not being or is not likely to be caused in any case in which the effect or probable 
effect of the sale of the merchandise under consideration upon an industry in 
the United States or to the employees of such industry is insignificant. In 
making his determination under this subdivision, the Secretary shall find that 
merchandise is being, or is likely to be, sold in the United States at less than its 
fair value if the purchase price of such merchandise is less, or the exporter’s 
sales price is less or likely to be less, than the foreign market value (or, in the 
absence of such value, than the cost of production). 


DIFFERENCES IN CIRCUMSTANCES OF SALE 


MODIFICATION NO. 2, RAYON STAPLE FIBER PRODUCERS ASSOCIATION 


(Words in brackets are proposed deletions from H. R. 6006 and H. R. 6007, 
85th Cong., 1st sess., which propose amendments to the Antidumping Act, 1921, 
as amended; words in italic are proposed additions to H. R. 6006 and H. R. 
6007. ) 


That subsections (b) and (c) of section 202 of the Antidumping Act, 1921 (19 
U.S. C. 161 (b) and (c)), are amended to read as follows: 

“(b) In determining the foreign market value for the purposes of [subsection 
(a)] this title, if it is established to the satisfaction of the Secretary or his 
delegate that the amount of any difference between the purchase price and the 
foreign market value (or that the fact that the purchase price is the same as the 
foreign market value) is wholly or partly due to— 

“(1) * * * 

“(2) [other differences in circumstances of sale] differences in credit 
terms, in payments for the purchaser's advertising and selling costs, and in 
other terms of sale, or 

“(3) *** * 

“(e) In determining the foreign market value for the purposes of [subsection 
(a)] this title, if it is established to the satisfaction of the Secretary or his 
delegate that the amount of any difference between the exporter’s sales price 
and the foreign market value (or that the fact that the exporter’s sales price is 
the same as the foreign market value) is wholly or partly due to— 

*(1) * * * 

“(2) [other differences in circumstances of sale] differences in credit 
terms, in payments for the purchaser's advertising and selling costs, and in 
other terms of sale, or 

“(3) * * *” 
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FOREIGN MARKET VALUE (SECTION 205 Proviso) 


MODIFICATION NO. 3, RAYON STAPLE FIBER PRODUCERS ASSOCIATION 


(Changes in H. R. 6006 and H. R. 6007, 85th Cong., 1st sess., which propose 
amendments to the Antidumping Act, 1921, as amended, are italicized.) 

Sec. 2. The heading and text of section 205 of the Antidumping Act, 1921 (19 
U. 8. C. 164), are amended to read as follows: 


“FOREIGN MARKET VALUE 


“Sec. 205. For the purposes of this title, the foreign market value of imported 
merchandise shall be the price, at the time of exportation of such merchandise 
to the United States, at which such or similar merchandise is sold or, in the 
absence of sales, offered for sale in the principal markets of the country from 
which exported, in the usual wholesale quantities and in the ordinary course of 
trade for home consumption (or, if not so sold or offered for sale for home con- 
sumption, or if the Secretary determines that the quantity sold for home con- 
sumption is so small in relation to the quantity sold for exportation to countries 
other than the United States as to form an inadequate basis for comparison, 
then the price at which so sold or offered for sale for exportation to countries 
other than the United States), provided, however, that such price shall in no 
event be less than the weighted average of the prices of all or substantially ail 
of such or similar merchandise sold in wholesale quantities for home consump- 
tion within a representative period prior to the time of exportation (or if not 8o 
sold or offered for sale for home consumption, or, if the Secretary has deter- 
mined that sales for home consumption form an inadequate basis for comparison, 
then such price shall in no event be less than the weighted average of the prices 
of all or substantially all of such or similar merchandise sold in wholesale 
quantities otherwise than for exportation to the United States within such 
representative period,) plus, when not included in such price, the cost of all 
containers and coverings and all other costs, charges, and expenses incident to 
placing the merchandise in condition packed ready for shipment to the United 
States, except that in the case of merchandise purchased or agreed to be pur- 
chased by the person by whom or for whose account the merchandise is im- 
ported, prior to the time of exportation, the foreign market value shall be ascer- 
tained as of the date of such purchase or agreement to purchase. In the ascer- 
tainment of foreign market value for the purposes of this title no pretended sale 
or offer for sale, and no sale or offer for sale intended to establish a fictitious 
market, shall be taken into account. If such or similar merchandise is sold or, 
in the absence of sales, offered for sale through a sales agency or other organiza- 
tion related to the seller in any of the respects described in section 207, the 
prices at which such or similar merchandise is sold or, in the absence of sales, 
offered for sale by such sales agency or other organization may be used in de- 
termining the foreign market value.” 


SucH oR SIMILAR MERCHANDISE 
MODIFICATION NO. 4, RAYON STAPLE FIBER PRODUCERS ASSOCIATION 


(Deletions from H. R. 6006 and H. R. 6007, 85th Cong., 1st sess., which pro- 
pose amendments to the Antidumping Act, 1921, as amended, are enclosed in 
brackets. ) 

Sec. 4. Section 212 of the Antidumping Act, 1921 (19 U. S. C. 171), is renum- 
bered as section 213, and such Act is amended by inserting after section 211 the 


following: 
“Definitions 


“Sec. 212. For the purposes of this title— 
+ * * * * * . 
“(3) The term ‘such or similar merchandise’ means merchandise in the first 
of the following categories in respect of which a determination for the purposes 
of this title can be satisfactorily made: 
* * * * . * * 


“(E) Merchandise (i) produced in the same country and by the same 
person [and of the same class or kind] as the merchandise under consid- 
- 
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eration, (ii) like the merchandise under consideration in the purposes for 
which used, and (iii) which the Secretary or his delegate determines may 
reasonably be compared for the purposes of this title with the merchandise 
under consideration.” 


INDUSTRY 
MODIFICATION NO. 5, RAYON STAPLE FIBER PRODUCERS ASSOCIATION 


(Changes in the Antidumping Act, 1921, as amended, are italicized.) (Treas- 
ury makes no proposals for definition of the term “industry.” ) 

Sec. 4. Section 212 of the Antidumping Act, 1921 (19 U. 8S. C. 171), is renum- 
bered as section 213, and such Act is amended by inserting after section 211 the 
following: 

“Definitions 


“Sec. 212. For the purposes of this title— 
* * * * * ok . 


“(5) The term ‘industry in the United States’ means that geographical 
subdivision or other portion of the producing organizations manufacturing, 
assembling, processing, extracting, growing, or otherwise producing in com- 
mercial quantities a product, article or raw material which portion or sub- 
division may be affected by reason of the importation of the particular mer- 
chandise under consideration. In applying the preceding sentence, the 
Commission shall (so far as practicable) distinguish or separate the opera- 
tions of the producing organizations involving such product, article or raw 
material from the operations of such organizations involving other products, 
articles or raw materials.” 


PROCEDURAL PROPOSALS 
MODIFICATION NO. 6, RAYON STAPLE FIBER PRODUCERS ASSOCIATION 


(Words in italic are proposed additions to the present text of the Antidumping 
Act, 1921, as amended.) (Treasury makes no proposals for amendment of sec. 
201 (b) except that in H. R. 6006 and H. R. 6007, 85th Cong., Ist sess., the term 
“constructed value” is substituted for “cost of production.” ) 

Sec. 201. (a) * * * 

(b) Whenever, in the case of any imported merchandise of a class or kind 
as to which the Secretary has not so made public a finding, the Secretary has 
reason to believe or suspect, from the invoice or other papers or from information 
presented to him or to any person to whom authority under this section has been 
delegated, that the purchase price is less, or that the exporter’s sales price is less 
or likely to be less, than the foreign market value (or, in the absence of such 
value, than the [cost of production] constructed value), he shall forthwith 
publish notice of that fact in the Federal Register and shall authorize, under 
such regulations as he may prescribe, the withholding of appraisement reports 
as to such merchandise entered, or withdrawn from warehouse, for consumption, 
not more than one hundred and twenty days before the question of dumping has 
been raised by or presented to him or any person to whom authority under 
this section has been delegated, until the further order of the Secretary, or 
until the Secretary has made public a finding as provided for in subdivision (a) 
in regard to such merchandise. 

(c) The Secretary, after determining whether foreign merchandise is being, or 
is likely to be, sold in the United States or elsewhere at less than its fair value, 
and the Tariff Commission, after making its determination under section 201 (a), 
shall make public their respective determinations with a statement of the reasons 
therefor, whether such determinations are in the affirmative or in the negative. 


Mr. Royatx. Now, I am going to say just a word about the modifi- 
cations again: 

Some suggestions have been made here for a full-scale, full-dress, 
court procedure in these matters. As Mr. Kendall said, to provide 
for excessive and cumbersome procedure would make the act less effi- 
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cient in operation and would deter American industry from utilizing 
the act. 

However, there should be some reasonable provision for advance 
notice, and there should be public advice as to the results of the final 
decision or the intermediate decision. We do not believe—and Mr. 
Kendall apparently does not believe—that these provisions would be 
any detraction from the operation and efficiency of the act. 

We have also suggested that the words “and of the same class or 
kind,” in the proposed definition of “such or similar merchandise,” 
should either be eliminated or should read “and of the same general 
class or kind.” We believe the testimony of Mr. Kendall will disclose 
that he raises no objection to that, and apparently sees the reasons, 
which are set out in our written statement, for that change. 

These three changes can be made by this committee in the Treasury 
draft, and done so without varying from Treasury’s wishes, past or 
present. 

There are four of those modifications which I mentioned, which 
the Treasury has not referred to one way or the other, which we think 
are merely clarifying. I will just mention, but will not discuss, them. 

Section 201 (a) should be amended to provide that the Secretary 
shall find that sales have been made at less than fair value whenever 
sales are less than foreign market value. 

We have another one, which I will just mention. The act, as ap- 
proved by the Treasury Department, has the words “differences in 
circumstances of sale.” That phrase, we think, is a little too indefi- 
nite, and furnishes neither the interested parties nor the Treasury 
any real criteria for determining their conduct. 

We propose that either the phrase be omitted, or that, in lieu 
thereof, we specify the language which the Treasury uses in its re- 
port, “differences in credit terms, in payments for the purchaser’s 
advertising and selling costs, and in other terms of sale.” That is 
merely a clarification. The Treasury has not expressed an opinion 
on it one way or the other. 

Now, on “usual wholesale quantities,” the Treasury has selected 
the greatest aggregate volume of merchandise—the price for the 
greatest aggregate volume of merchandise—sold in a particular quan- 
tity. That criterion results, as a matter of mathematics, almost, at 
least usually, results in the lowest wholesale price and the lowest 
foreign value which, of course, is to the disadvantage of American 
businessmen. 

We do not believe that the Treasury intended that result, and we 
ask that there be added to section 205 a proviso that in no event shall 
the foreign market value be less than the weighted average of the 
prices of substantially all sales in wholesale quantities. This is con- 
sistent with the Treasury’s regulations, although they have not ex- 
pressly said whether they favored it or not. 

One Treasury proposal—and a proper one—is that when the sales 
in the country of manufacture are inadequate for evaluation pur- 
a 8 then third-country sales should be used in determining foreign 
value. 

We do not disagree with that. We merely suggest there should 
also be included any sales, even though small, in the country where 
the goods are manufactured. That suggestion also is consistent with 
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the present regulations of the Treasury Department, and I think it 
is merely a matter of draftsmanship. However, to be entir ely frank, 
that was not raised with Mr. Kendall, and he has not expressed an 
opinion either way. 

Now, gentlemen, that disposes of most of the changes in the Treas- 
ury bill that we suggest. I think it is apparent that they, in effect, 
are approved by the Treasury, or they are merely clarifying. That 
disposes of everything except injury and industry. I would like to 
discuss these very briefly. 

On August 5, 1954, the Senate Finance Committee stated in its 
report—and this is a quote : 


The committee recognizes that further substantive changes in the antidump- 
ing law may be desirable, particularly in relation— 


and it names 1 or 2 other things— 
and injury definitions. 


In order to provide greater certainty in the enforcement of the 
act, we submit that Congress should by definition make clearer the 
standards by which determination of injury is to be governed. 

The objective—and I think the Treasury will admit this—of an 
injury definition is twofold. First, the purpose is to cover all types 
of injury which could come to American industries from dumping, 
and the second is to exclude insignificant and unsubstantial claims. 

We have borne those two objectives in mind. They have been 
stated many times as the objectives of an injury test. We agree with 
those purposes, and in our definition of injury we have sought to fol- 
low that. I will not go over it. The definition is in our written 
statement and speaks for itself. 

The last question is one of industry. There is no definition of 
“industry” in the act. This lack can result, and has resulted—and 
you have heard some of the comments on it on cases that are pending— 
in uncertainty and indefiniteness and disputes and litigation, and 
other deterrents to the administration of the act. 

Now, “industry” is, of course, a word of many meanings, but the 
main intent of the Antidumping Act is that the word “industry” 
applies to the production of any definable product which may be 
affected by unfair prices. The books are full of that. We propose 
such a definition, and it appears in our statement, and I think the 
reasons will appear. 

Again there was a question of geographical division or subdivision 
which came before you, I think, in some discussions during this hear- 
ing. 

The Senate Finance Committee has studied this matter a number 
of times. I do not mean they could do as well as the Ways and 
Means Committee—but I think they are the best authority we have 
except the Ways : and Means, and you gentlemen have not acted on it. 
The Senate Finance Committee said—and this is a quote : 

The committee believes * * * that it should be clear that injury in a par- 
ticular geographical area may be sufficient for a finding of injury under the 
Antidumping Act. 

And our definition seeks to put that into effect. 

Now, we believe, gentlemen, that the adoption of the recommenda- 
tions of the Treasur y report, with the modifications that we have sug- 
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gested, or such portions of them as you gentlemen find acceptable, 
including of course all those the Treasury does not object to, will 
add greatly to the certainty desired by Congress and will help in the 
administration of the antidumping law and w ill strengthen and in no 
way weaken or materially modify the Treasury’s position in the report. 

Let me make a few general remarks, if I may. 

Production and distribution in our ‘free, competitive American econ- 
omy cannot effectively cope with the unfair practices of dumping by 
foreign producers. Those producers are permitted to regulate and 
manage their economy at home. They are permitted to have cartels. 
They are permitted to have various restrictions which would not be 
permissible i in this country, and therefore they can dump their surplus 
products in America at an artificial price. They can and do single out 
the United States as the biggest of all markets toward which they will 
direct their activities because of their different system of economics 
and law. 

Asa matter of fact, we can go further. The wisdom and the fairness 
of the antidumping measures are universally recognized by the free 
countries of the world. This year. in establishing the European Eco- 
nomic Community, it was specifically provided for protection of mem- 
ber countries from each other through dumping. 

You have already heard testimony of the effect of dumping on 
various industries. You have heard how companies have been re- 
luctant to take advantage of the Antidumping Act because of the 
uncertainties and because of the various methods of evasion. 

A word about the rayon staple fiber industry : 

The situation is at least as serious in the rayon staple fiber industry 
as in those presented to you. 

In 1956 the total deliveries of rayon staple fiber to customers in the 
United States, including both imported and locally manufactured 
fiber amounted to 421 million pounds. 

Twenty-two percent of that was imported to this country, and most, 
if not all of it, was dumped. 

During that same period the domestic mills had capacity and ability 
to manufacture all fiber that was sold in the United States, and so that 
shipped here from foreign countries was just a plain loss of business to 
us and our factories and our labor and our operations. 

Statistics published by the Bureau of Census indicate the rayon 
staple fiber was imported into the United States from 15 foreign 
countries, in 1956, and we attached a statement to our written docu- 
ment giving the exact figures. 

In the hearing before the Boggs subcommittee, it was shown that a 
Belgian producer admitted, in effect, that he charged a 5 to 10 percent 
lower price in this country than he did in his own country for the same 
product, but a leading trade publics ation puts that figure at 16 per- 
cent—a 29.9 cents home price and 25 cents price to the United States— 
to the i bec loss of the rayon staple fiber industry. 

We have similar figures as to Austria, France, Germany, and Italy, 
showing sales to the United States at 22 percent below their home mar- 
ket price. This isa menacing difference to any business. 

An effective law, and only an effective law, will enable an injured 
American industry to obtain relief from such a condition. 
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Furthermore, if foreign producers and foreign governments cannot 
gain any advantage by dumping, and if they would be prevented, the 
practice will discontinue itself. The act’s value as a deterrent is di- 
rectly proportional to the certainty and effectiveness of its provisions. 
If it is ineffective and uncertain, then you cannot expect anybody to 
pay any attention to it, and that has been very generally true in the 

ast. 

The relatively small number of proceedings brought under this act 
has been commented on. It does not show the lack of meritorious 

cases, as some would infer. It shows the inability of American in- 
dustry to get relief under the act, and that is clearly demonstrated by 
some figures. 

In 1934, when this trend of ineffectiveness started with the Cott- 
man case, which provided an easy avenue of escape, and in the 3 years 
preceding that case, there were 16 findings of dumping. That means 
40 pere ent of the investigations resulted in a finding of dumping and 
now it is less than 5 percent. 

In that 3 years there were twice as many findings of dumping : 
there were in the next 23 years. Asa matter of fact, there were 54 
findings of dumpings in the 12 years before 1934 and only 8 after 
1934, which is an irrefutable decaneninaaiion of how this act needs 
amendment. 

In remedying this situation, gentlemen, we believe that the recom- 
mendations of the Treasury report and H. R. 6006 and H. R. 6007 
are extremely favorable steps in the right direction if taken along 
with the several modifications which we suggest—to some of which 
the Treasury does not object and those which will clarify and make 
still more effective the purposes set forth in the Treasury report. 

The Crarrman. Does that complete your statement, Mr, Royall 

Mr. Royauu. Yes. 

The CuarrMan. We thank you for your appearance. Are there any 
questions ¢ 

Mr. Boees. Mr. Chairman. 

The CuarrmMan. Mr. Boggs of Louisiana will inquire. 

Mr. Boees. General, you recomended that there be some definition 
of the word “injury.” 


Mr. Royvauu. Yes, sir. 
riven any consideration to the escape-clause 


a) 


Ss 


Mr. Boages. Have you g 
approach to this proble mi ¢ 

Mr. Royauu. Yes, sir; we have. 

That was one that we toyed with for sometime. As has been pointed 
out by the Treasury experts—and I will not repeat it—there is some 
difference in the objective. The escape clause is a general law directed 
to both exports and imports and therefore it has to have tests both 
ways. 

However, I think that with some change—not really any change in 
the fundamental language, but with some prefatory change—the lan- 
guage would accomplish some good. 

We ourselves prefer to have a definition which is purposely and 
directly available to be applied to dumping. I can tell you what 
we think would probably—let me see, I think I wrote something out on 
that. We did not put this in our statement, but this is some of the 
work we have done on it. 
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As I say, we prefer a definition especially drafted to deal with the 
dumping problem and we offered it, and there is a difference of purpose. 

On the other hand, there is no reason why it cannot be used with some 
effect. The escape clause has “serious injury” there, which, of course, 
is not the test of an antidumping law. Nobody suggested it should be. 

And the preliminary language and the first few words after that 
would have to be changed. Ihave not got it before me. However, if 
it would serve any purpose, we would be delighted to furnish to the 
committee what we had worked out as a possible method of defining 
“injury.” 

Mr. Boaes. One other question. You may have commented on this 
in your statement. If you did, I did not hear you. 

Mr. Royatt. I did not hear you, sir. 

Mr. Boaas. I say you may have already commented on the question 
I am about to ask you, in your statement. 

What do you think about the division of functions between the Tariff 
Commission and the Treasury Department ? 

Mr. Royauy. Well, I heard what Mr. Kendall said about it, and we 
do not—I do not think—have any stubborn view about it, or a very 
strong view, either way, except this: We think relief under the Anti- 
dumping Act is important, is an important thing from the standpoint 
of time as well as anything else, and we think that if you entered into 
that radical a change it would delay matters. 

Secondly, we do not think that the division of powers has had any 
detrimental effect. 

And the final thing is—and I will give now a quote, practically, as 
well as I can, what Mr. Kendall said: That it is more appropriate for 
the finding of injury to be made by a body like the Tariff Commission, 
than it is by a purely administrative agency like the Treasury. 

For those three reasons, our preference would be to let it stay like 
it is and not to change that, because we think it would breed a lot of 
controversy, and that it really is not necessary to get good results. 

Mr. Boces. That is all, Mr. Chairman. 

The Cuarrman. Mr. Simpson of Pennsylvania will inquire. 

Mr. Sturson. General, I am interested in your comment with respect 
to the rayon industry, and I refer to page 20 of the statement before us, 
and, noting the large imports of rayon staple fiber, I ask you whether 
it is your judgment that the passage of the Treasury bill will materially 
affect that import ? 

Mr. Royaty. Yes,sir. Asa matter of fact, that is really the motive 
of our clients being so interested in this legislation. We feel that 
with the Treasury bill we can get a considerable amount of relief. We 
think that, if you will follow the other modifications we suggest, it 
would be a little more sure and perhaps a little bit more effective. But, 
if you ask the question of whether we can get relief with the Treasury 
bill without any changes except perhaps those Treasury does not dis- 
agree with, I would say that we would get relief, and that is the con- 
sidered opinion of our industry, and I think it would apply to other 
industries. 

Mr. Sturson. Then, with respect to the rayon industry, do I un- 
derstand that you are satisfied with the bill as presented ? 

Mr. :Royatu. No, sir; we are not satisfied ‘with it. That is the 
reason we suggested modifications and additions. I understood your 
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question to be as to whether the Treasury bill would help us. The 
Treasury bill, as it is, would help us, but it is not as good as we want. 

Mr. Stmerson. Would it help you to have the amendments which 
you call slight modifications ? 

Mr. Royatu. Yes; if we got those, we would then get more help. 

Mr. Suuprson. Now, included in the slight modifications that you 
talk inborat; does that mean the industry definition and injury defini- 
tion { 

Mr. Royatu. That is right, sir. That is consistent with what the 
Senate said after careful study, and we think there ought to be 
definitions. 

Mr. Simpson. I just wanted to make sure. The bill, as drawn, 
though, gives you considerable relief, but not enough, in the rayon 
industry ; is that correct ? 

Mr. Royatx. Not as much as we would like to have. 

Mr. Simpson. How serious do you want us to push these amend- 
ments ? 

Mr. Royatu. Well, sir, I cannot be dogmatic about it. I feel 
that 

Mr. Srmpson. We cannot, either. We have to decide one way or 
the other. 

Mr. Royautu. I know you cannot. I cannot say that I want you to 
push them to the extent that we do not want the bill unless we get 
those amendments, because legislation is a very practical thing, and 
you 

Mr. Srwpson. I understand that. 

Mr. Royauu. Cannot always get everything you want. We would 
like very much to have them, but we would like very much to get 
a bill passed, because time is running to our financial detriment every 
time rayon is sent here from overseas. Therefore, we would not hold 
out on that one, but we think, if you give study to them, you will 
give most, if not all, of those other modifications. 

Mr. Srmpson. Just one other question: If, after a study in the 
committee, we were to conclude that the bill did not give you relief in 
the area of rayon, from my point of view, I would feel justified in 
opposing the bill without the amendments to which you refer. 

Mr. Royauyi. Well, sir, I would think that some of those amend- 
ments are more important than others, of course. 

Mr. Stmpson. That is all. 

The Cuarrman. All right. Are there any further questions ? 

Mr. Baxer. Mr. Chairman. 

The Cuarrman. Mr. Baker will inquire. 

Mr. Baxer. First, I want to compliment the witness on the very 
fine presentation in this matter. Do you observe any tendency of 
the current world situation which increases or decreases the prob- 
abilities of dumping on the United States market ? 

Mr. Royauu. Yes, sir; there is a great increase of dumping arising 
from the industrialization throughout foreign nations, much of which 
we have directly subsidized. I am not criticizing that, but we have 
subsidized a good deal of it, and, in the problem of those countries 
disposing of their surplus, we are the easy market, because we have 
the biggest market for all those products, larger than anybody else 
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in the world, and, therefore, they are more likely to dump here, and 
they are dumping here. 

Mr. Baxer. Has the situation been reflected in any developments 
in foreign countries, to cope with the possibilities you mentioned ? 

Mr. Royazn. Yes. They are dumping here, but they are trying 
to protect themselves from being dumped on. Great Britain is draw- 
ing a new and stricter antidumping aw. Denmark has legislation 
pending for the same purpose. Norway passed such legislation 2 years 
ago. There is a rumor—and this is only a rumor—that within the 
new Canadian Government—and we think Canada has about the 
strictest antidumping law we know of—they are studying whether 
they can make it even stricter. And the European Economic Com- 
munity, as I mentioned before, is providing measures to protect them- 
selves from dumping between their own members. So we are not 
alone in wanting a dumping law. 

Mr. Baxer. Thank you. Thatis all. 

The Cuarrman. We thank you for your appearance and the infor- 
mation given the committee. 

Mr. Esernarter. Mr. Chairman, I request that certain letters bear- 
ing on matters, about which Mr. Royall has testified, be included in 


the record at this point. 
The CuarrMan. Without objection, it is so ordered. 
(The material referred to follows :) 


SHARP & BOGAN, 
Washington, D. C., August 7, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D.C. 

DeAaR Mr. CHAIRMAN: During the hearings on amendments to the Antidump- 
ing Act of 1921, rayon staple fiber was frequently cited as an example of imports 
being dumped on the American market. As counsel for some importers of this 
commodity, we believe a brief recitation of the facts may be of some assistance 
to the members of your committee in their analysis of the proper aims of an 
antidumping policy. 

There is no doubt that, during the period of the antidumping investigation 
several years ago, at least some of the imported rayon fiber was being bought 
in the United States for less than the price in the foreign market. But was 
this lower United States price an unfair price? Was it a dumping price? Here 
are the facts: 

During 1953 the United States price of rayon staple fiber fell substantially, 
not because of imports but because of the sharp drop in the United States 
price of cotton, a directly competitive material. This price drop was, for the 
most part. restricted to the American market because of purely domestic 
factors. Foreign suppliers of fiber who tried to sell their old customers in 
the United States were met with the claim that these customers could buy 
from American producers at a substantially lower price. If the importers were 
to sell in the American market at all, therefore, they had to lower their 
price, in order to meet domestic competition. Despite this price adjustment 
forced upon them, the importers found themselves being squeezed out of the 
United States market, with the domestic industry taking over an increasingly 
larger share of that market. 

It is obvious that the price of rayon fiber imports in the United States market 
was a fair competitive price, fixed by domestic economic factors. The fact 
that the United States price was lower than some prices in other markets 
was not the result of any activity or plan on the part of the foreign suppliers. 
On the contrary, their lower price in this market was made in good faith to 
meet domestic competition. 

In the circumstances of this case lies the clearest proof that the Treasury 
Department’s administration of the Antidumping Act has strayed far from the 
original and proper purpose of the Congress in enacting this measure. Here, too, 


AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 385 


lies clear proof that the Department’s current recommendations avoid the vital 
need to restrict antidumping sanctions to cases of unfair price competition, as 
the Congress originally intended. To stigmatize this fair competitive price as a 
dumping price is unfair, unreal, and unconscionable. If this is dumping, then 
the antidumping policy poses a serious threat to a large part of America’s normal 
and legitimate world trade. 
Yours very truly, 
Suarp & BoGAn, 
By WM. J. BARNHARD. 

The Cuatrman. The committee will be in order. 

Our next witness is Mr. George Bronz, an attorney. Will you come 
forward, please, Mr. Bronz. 


STATEMENT OF GEORGE BRONZ 


Mr. Brownz. My name is George Bronz. I am an attorney, and my 
office is located in the Hill Building, here in Washington, D. C. 

I am appearing for myself and not for my clients. 

Prior to 1954, I served for a number of years as special assistant to 
the General Counsel in the Treasury Department. Among my other 
duties, I participated in the administration of the antidumping laws 
in the Treasury Department. 

I only want to take, Mr. Chairman, a small part of the time which 
you have normally been allotting to witnesses here. I want to make 
only one point, a point which has not been brought out thoroughly by 
other witnesses in this hearing. I want to make this point by putting a 
single example forward. 

The example is of a foreign manufacturer, let us say, of English bi- 
cycles, who is obviously dumping. He is selling his bicycles here far 
below his home-market price. In that instance, one would normally 
assume that the Treasury Department would issue a finding of dump- 
ing against the particular manufacturer who is dumping, but the 
statute provides that the Secretary must determine that a class or 
kind of foreign merchandise is being or is likely to be sold in the 
United States or elsewhere at less than its fair value. 

We may assume that bicycles are also being exported to the United 
States by 4 or 5 other English manufac turers, and no complaint has 
been made of them that they are dumping their bicycles here. Bicycles 
may also be exported into the United States by half a dozen manufac- 
turers in France, half a dozen in Germany, and half a dozen from some 
other country. If there isa single complaint and a clear case of dump- 
ing on the part of the one English manufacturer, the question 1s, 
What is the Secre tary of the Treasury to do under the dumping stat- 
ute? The practice in fact has been, for the most part, over the years, 
to take neither of the two extremes. Conceivably, the language of the 
statute would permit an order withholding appraisement on all im- 
ports of bicycles from any source, because the statute states that if 
there is a determination that a class or kind of merchandise is being 
dumped, then the Secretary of the Treasury shall issue such an order. 
Is the kind or class of merchandise bicycles? 

The other extreme—and it would seem to me the only reasonable 
position—would be that the bicycles which are being dumped by a 
particular individual should be the type that is being dumped on the 
American market. The Treasury has done that within the past few 
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ears, but over the many years of the Antidumping Act, the case has 

een in a case of that sort to make a finding of hase | as to bicycles 
from England, which means that not only the company which is 
guilty of dumping but the 5 or 6 other manufacturers in England who 
are not dumping against whom no complaint has been made, who are, 
in fact, the competitors of the company which is dumping, and by 
that is being damaged just as much as any American manufacturer of 
bicycles, because the one manufacturer who is dumping is grabbing 
an unfair share of the American market both from the American man- 
ufacturers and from his foreign competitors. 

It, therefore, seems to me that this language in the Antidumping 
Act should be clarified to make it clear that a dumping order is 
proper only against the manufacturer who is dumping or as to whom 
reasonable evidence has been submitted to the Secretary of the Treas- 
ury which gives him a reasonable ground for suspicion, but it seems 
to me there is no justification in withholding appraisement, interfering 
with the shipment of bicycles to the United States on the part of the 
5 or 6 other innocent manufacturers of bicycles in England, and con- 
ceivably under some interpretation of the language of the act against 
the manufacturers in every other foreign country who may be shipping 
the same commodity to the United States. 

Therefore, I suggest that an appropriate decision be made in the 
course of the committee’s consideration of this legislation to make it 
clear that the finding of the Secretary of the Treasury, as to the 
existence or threat of dumping, should have some reference to the 
particular foreign supplier who appears to be dumping and not to 
others against whom no complaint or suspicion of dumping appears. 

The CHatrmMan. Does that complete your statement, Mr. Bronz? 

Mr. Bronz. Yes, sir. 

The CuatrMan. Do you have a further statement which you care 
to include in the record ? 

Mr. Bronz. No, sir. 

The Cuatrman. Are there any questions? 

I believe you stated you were formerly with the Treasury Depart- 
ment and specifically engaged in the administration and enforcement 
of the antidumping law; is that correct ? 

Mr. Bronz. I was with the Treasury and one of my duties involved 
participation in the antidumping administration. 

The Cuatmrman. And you are here speaking to the committee from 
the experience you had with the act ? 

Mr. Bronz. Yes, sir. 

The Cuatrman. Are there any further questions? We thank you 
for your appearance and the information you have given the 
committee. 

Mr. Mus. Mr. Chairman, Mr. Keogh has asked permission for Mr. 
Emil Barr and Mr. William G. Fullen to extend their own statements 
in the record. 

The CuatrmMan. Without objection, it is so ordered. 

Mr. Kine. There were five gentlemen today representing the fishing 
interests on the west coast. There really should have been six. How- 
ever, the sixth gentleman found it impossible to come. He was Mr. 
Mason Case who represents the Fishermen’s Cooperative. He desires 


AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 387 


to have a letter that he addressed to you on July 29 made a part of the 
record and preferably along with his colleagues representing the fish- 
ing industry. 

The CuatrrMan. Without objection, that will be included in the rec- 
ord along with the statements of the witnesses who appeared, to whom 
Mr. King has referred. 

Is there anyone else present who has requested an opportunity to 
be heard? The Chair hears none. 

This closes the hearings on the subject of the amendment to the Anti- 
dumping Act. The committee stands in recess until 10 o’clock tomor- 
row morning, at which time we will start the hearings on lead and 
zinc. 

(The committee recessed at 4:50 p. m., to reconvene at 10 a. m., 
Thursday, August 1, 1957.) 
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clusion in the record of the hearings :) 







(The following materials were submitted to the committee for in- 


FISHERMEN’S COOPERATIVE ASSOCIATION, 
San Pedro, Calif., July 29, 1957. 


Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 

House Office Building, Washington, D. C. 
My Dear ConcRESSMAN: As a representative of this association, I fully in- 
tended appearing before the Ways and Means Committee during the hearings 
on proposed amendments to the Antidumping Act of 1921. However, upon my 
return this morning from the American Fishery Advisory Committee meeting 
in Alaska I found our industry in another turmoil grave enough to prevent my 
leaving for the east. 
Our local fishing fleet depends entirely and our long-range fleet depends par- 


tially on catching bluefin tuna to make a successful season. 


The run of bluefin 


this year has come at a time when we simply cannot sell this fish without a 


price inducement to the canner. 


to lower our price $20 per ton in order to move the supply. 
profit to us is so small at this reduced price a loss or gain will be measured solely 
by the rapidity of a catch. 

I report this as it has, I believe, an intimate concern with the dumping prob- 


lems. 


As a consequence, we have just been forced 
The margin of 


We are no longer in competition with other species of tuna produced 


domestically or even tuna produced in foreign countries and shipped here by 


private enterprise. 
enterprise with the aid of their government. 


Rather we are in direct competition with foreign private 
The domestic fishing fleet prides 


itself on being able to compete with any other fishing fleet under most circum- 
stances but we certainly are not equipped to take on a major foreign nation, 


too. 


Incidentally, the foreign Government, Japan, stepped into the act to cover 


the losses suffered by the Japanese exporters in shipping frozen tuna to this 
country at a price below their cost of production. 

The American Tunaboat Association instituted a complaint to the Secretary 
of the Treasury during 1956 and cited the case of 14,000 tons of albacore tuna 


ready to be dumped on this market as the commodity in question. 


We believe 


the case presented by the Tunaboat Association to be one of the most clear and 
complete presentations under the Antidumping Act and certainly definite in its 
proof of dumping. The Secretary of the Treasury, however, determined that 


the asserted dumping did not exist under the provisions of the act. 


During the past 10 years some 92 applications for relief under the Antidump- 


ing Act have been made, and 2 have been granted. 


The time and expense neces- 


sary to make an application for relief are such that only hard-pressed businesses 
The instigators appear in every case to be completely assured that 
their application is bona fide in every respect and therefore deserving of the 


would make. 


protection due American industry. 
be unwarranted. 


to determine most cases of dumping, however. 
The general consensus of opinion with regard to the act, as held by many seg- 
ments of American industry, is that the act presently is badly in need of at least 


three amendments. 


Amendment 1 concerns the word “injury.” 


We cannot believe 90 out of 92 cases could 
We do believe the Antidumping Act is ineffective in its ability 


We in the fish 


business are well acquainted with this word and, becanse of a lack of definition, 


have had poor results from other acts. 
where it belongs, the avenue of escape is endless. 


Until this word, “injury, 


” 


is pegged down 
Any lack in domestic prodne- 


tion, any decrease in employment, or any block to extension of domestic business 
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should each merit the definition of “injury” and be due any protection provided 
by law. 

Another word in the act, “industry,” also gives rise to confusion. While 
“industry” may be used to cover a number of businesses contributing a like 
product or a number of businesses funneling their production into the makeup of 
a commodity, the definition within the act should limit “industry” to any specific 
item produced or handled that is or may be affected by unfair pricing of similar 
items imported into this country. 

Finally, the words “foreign market value” must be clarified to mean simply 
the price that is charged and received without restrictions for the item in that 
foreign market. At the present time the act defines “foreign market value” as 
the price at which the product is “sold or freely offered for sale.” This explana- 
tion has given room for worthless restrictions imposed by the exporters that 
serve to defeat the protective measure of the act. 

The bills introduced in this Congress, H. R. 5102, H. R. 5120, H. R. 5138, and 
H. R. 5202, would greatly assist in making the act both effective and more easily 
administered. We do not, however, feel that H. R. 6006 or H. R. 6007 have the 
necessary material to make the act what it should be—a protection for American 
industry against unfair dumping of foreign goods into this market. 

In addition to our request that the committee consider the foregoing amend- 
ments to the Antidumping Act, we would also respectfully request that the House 
Ways and Means Committee, through its authorization, instigate an inquiry 
into the foreign competition with respect to tuna. 

I will appreciate having this letter made a part of the record of the hearing. 

Respectfully yours, 
Mason Case, General Manager. 


NATIONAL MitK PRODUCERS FEDERATION, 
Washington, D. C., July 29, 1957. 
Hon. JERE Cooper, 
Chairman, House Ways and Means Committee, 
New House Office Building, Washington, D. C. 

DEAR Mr. Cooper: We shall greatly appreciate it if you will have inserted in 
the record of the hearings on proposed changes in the Antidumping Act, 1921, 
this statement supporting legislation to make the operation of that act more 
practical and effective. 

The National Milk Producers Federation is a national farm organization. It 
represents dairy farmers and the dairy cooperatives which they own and operate 
and through which they act together to process and market at cost the milk and 
butterfat produced on their farms. 

Matters of foreign trade are of vital importance to dairy farmers because 
domestie prices of dairy products are substantially above world price levels. The 
disparity in price is sufficiently great to require strict import quotas to prevent 
a destructive level of imports from undermining our agricultural programs and 
impairing the domestic source of supply of milk and dairy products. 

The recent attempts by New Zealand to bring in butterfat in excess of the 
butter quota through the importation of butter oil and a similar high butterfat 
product called Exylone point up the extent to which foreign nations will go to 
take advantage of the American market. Asa result of the New Zealand action, 
import controls have been extended to butter oil, and a proceeding is pending to 
apply them to Exylone. 

Import controls are applied under section 22 of the Agricultural Adjustment 
Act. Foreign nations which are parties to the General Agreement on Tariffs and 
Trade have ruled that our use of these controls to protect our own agricultural 
programs from destructive imports is a violation of GATT and that we may use 
section 22 controls only when permitted to do so by the GATT nations. We have 
that permission at the present time, rather grudgingly granted, in the form of a 
temporary and uncertain waiver. Under the terms of the waiver, the United 
States is required to report annually to the GATT nations. 

As bad as this situation is now, we think it would become much more serious 
if the OTC bill should be passed. That bill would greatly strengthen the hand 
of GATT nations by giving them official status as an international trade organ- 
ization with congressional authority to administer and interpret GATT. Once 
that is done, Congress will have lost much of its constitutional power to regulate 
the trade which moves across our own shores. 
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The fact that domestic prices are above world price levels also creates a prob- 
lem with respect to exports. As long as this price disparity exists, it will be 
necessary for this country to move agricultural products into world trade at 
prices below the domestic price if the United States is to retain a fair share of 
the world markets. We have never recommended that our surplus agricultural 
products be dumped indiscriminately on foreign nations or in world trade. On 
the other hand, other nations should not object if American agricultural products 
are sold in world trade at competitive world prices in sufficient volume to retain 
for this country a fair share of that trade. 

The export sales program for cotton authorized by Congress in the Agricultural 
Act of 1956 illustrates this point. Should the OTC bill be passed, we believe 
programs such as this would not fare well at the hands of the GATT nations. 

It is not an answer to this problem to say that our domestic agricultural prices 
should be further reduced. Prices are already at a level far below that neces- 
sary to maintain the purchasing power of this important segment of the economy. 
To a certain extent we are living off the investment and depreciation of the 
farmer. We tried that once before—with unfortunate results. 

While the antidumping laws do not affect us as directly as do some other 
foreign trade policies, they are, nevertheless, one of the cogs in the machine, and 
they need to be improved to mike them more practical and efficient. 

We favor legislation to broaden the power to institute antidumping proceed- 
ings. We also believe it is sound to treat dumping as an unfair practice per se 
and to exclude dumped imports until such time as importers can establish that 
no injury will result to domestic industry. If there were no injury, that fact 
could be established easily because there would be no opposition. 

The present law needs to be made more practical and efficient by clarifying the 
definition of foreign sales. Restrictions as to use or disposition in connection 
with foreign sales should be taken into account only to the extent that such 
restrictions actually affect the market value of the merchandise. 

We recommend the enactment of legislation such as that contained in H. R. 
5120, H. R. 5139, and H. R. 5202. 

Sincerely, 





E. M. Norton, Secretary. 


HOovusE OF REPRESENTATIVES, 


Washington, D. C., July 31, 1957, 
Mr. Leo H. IrRw1In, 


Clerk, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

Deak Leo: This is with further reference to your advising me about hearings 
on amendments to the Antidumping Act, and to my letter to you of July 24 
advising you that Mr. Austin Anson of the Texas Citrus Fruit and Vegetable 
Growers and Shippers Association, wished to submit a statement in lieu of 
appearance. 

Enclosed are three copies of Mr. Austin Anston’s statement to be included 
in the record. 

Thank you for your cooperation, and with my kindest personal regards, I am 

Sincerely, 
JOE M. Kixcore, M. C. 


HARLINGEN, TEx., July 29, 1957. 


To the Honorable Members, Committee on Ways and Means, Congress of the 
United States, Washington, D. C. 


JENTLEMEN : This statement is for, and on behalf of Texas Citrus and Vege- 
table Growers and Shippers, Harlingen, Tex., a nonprofit service organization 
composed of a majority of the growers and shippers of fresh fruits, vegetables 
and melons from the State of.Texas. 

Our membership is becoming increasingly alarmed regarding the shipments of 
fruits and vegetables that are shipped into the United States from foreign ecoun- 
tries and are sold in competition with the produce that we plant, tend, market, 
and sell. The last figures that we have available cover the period from No- 
vember 1, 1955 through October 1956, and during that period, from the Republic 
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of Mexico alone, there was shipped into the United States the following 
produce: 


16,031,353 pounds, or 640 cars of onions 
55,676,201 pounds, or 2,320 cars of tomatoes 
4,973,745 pounds, or 210 cars of peppers 
6,161,935 pounds, or 150 cars of oranges 
51,910,261 pounds, or 2,260 cars of cantaloupe 


In addition, millions of pounds of onions were sent into the United States from 
Cuba, Spain, and South American countries. Oranges were shipped into the 
United States from Spain and some of the Mediterranean countries, and other 
items from cther places. 

The growers and shippers of the State of Texas cannot compete with this 
produce. The producers and handlers of fresh produce in the United States 
must pay high prices for their labor; they must meet wage schedules of the 
Fair Labor Standards Act and various rules and regulations promulgated by 
the United States Department of Labor; they must pay social-security taxes on 
their employees, and numerous excise taxes on the services that they use, such 
as transportation, telephone, and telegraph in the selling of the merchandise, 
and they have numerous other charges, taxes, and expenses familiar to this 
committee. These items of produce that are grown in the foreign countries 
are produced at a much lower wage scale and under few, if any, of the added 
costs, expenses and taxes that face the growers and producers in the United 
States. 

A great many of the products so produced in foreign countries compete 
directly with the commodities grown here. Some items of foreign produce are 
shipped into this country at the same time local crops are being harvested. 
Some of the items, such as onions, are subject to storage in this country, and 
threaten the local crops before and at the time of harvesting in this country. 

We are aware of the interest of this committee in keeping the level of avail- 
able foodstuffs in this country at a normal level, and when local commodities 
are not available either in fresh form or out of warehouses, there is no objec- 
tion on the part of our group to the importation of these items from foreign 
countries, but we certainly feel that during those times when the same commod- 
ities are being grown and produced in the United States, that the American 
farmer should not have to compete with items being shipped in from foreign 
countries. 

Respectfully submitted. 

TrExAS CITRUS AND VEGETABLE GROWERS 
AND SHIPPERS, 
AuUsTIN E. ANson, Executive Manager. 


STATEMENT BY GEORGE L. BELL, PRESIDENT, COMMITTEE FOR A NATIONAL TRADE 
PoLIcy, TO THE COMMITTEE ON WAYS AND MEANS, HOUSE OF REPRESENTATIVES, 
WitH REFERENCE TO PROPOSED AMENDMENTS TO THE ANTIDUMPING ACT 


In filing these comments regarding the many proposed amendments to the 
Antidumping Act, I wish first, as we have in many past instances, to record 
briefly the nature of the Committee for a National Trade Policy and its aims 
and objectives. 

The committee has been in existence for approximately 4 years. It was 
brought into being by a group of men from industry and business who had come 
to recognize the fast-growing importance of expanding international trade to 
the prosperity and sound economy not only of the United States, but of all the 
free world. They realized that to insure continuing expansion of such trade 
the modernization or adaptation of trade policies to the rapidly increasing com- 
plexity of industry and world trade was necessary. Also they believed that 
reciprocal and gradual lowering of all types of barriers to the flow of trade, by 
all countries of the world, was obviously called for. The incorporators felt 
there was need for an organization, primarily of businessmen, which would 
strive to study established or proposed barriers from the point of view of the 
broad national interest, rather than that of the narrow interests of any segments 
of industry, and then to endeavor to educate and influence public opinion in 
behalf of principles and proposals it concluded to be in the long run national 
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ng interest. The committee has won increasing support from large numbers of 
companies, as well as from individual professional and business men, and has 
been active on all issues involving matters affecting United States national trade 
policies. I wish to add that, in conducting its studies and determining its posi- 
tions, it has regularly met and consulted with representatives of the scores of 
national and regional organizations of agriculture, labor, industry, and general 
consumers, which are in general agreement with the committee’s aims and 






























objectives. 
om With this introduction it should be obvious as to why we are filing a statement 
che in this instance. We believe many considerations in your present deliberations 
er are closely related to those involved in your study of the Customs Simplification 
Act, which was passed in 1956. We participated in.those hearings, presenting 
his proposals which we believed to be in the national interest because they would 
tes eliminate antiquated procedures unfitted to modern general commercial prac- 
the tices, and introducing new procedures and definitions which would remove 
by red tape and speed the flow of trade without injury to domestic industry. In 
on fact, the present hearings result from the directive to the Secretary of the 
ich Treasury in the Customs Simplification Act to review the operation and effec- 
ise, tiveness of the Antidumping Act and report thereon to the Congress. That 
his directive clearly implied that the Congress had questions, perhaps misgivings, 
‘ies as to whether some provisions of that act were applicable to the complex modern 
led patterns in the conduct of trade, and as to whether the true intent of the Congress 
ted was being carried out. 
First we remind you, as many witnesses appearing before you have done, 
ete of the impelling motive for the passage of the original Antidumping Act 36 
are years ago in 1921. In those days following World War I, there was understand- 
ted. able alarm that the low currency levels of Europe, and other factors, might 
and encourage industries in Europe to flood, or even capture, our markets for many 
products by “dumping” here at absurdly low prices. Accordingly, the Emergency 
ail- Tariff Act, which included the Antidumping Act in title II, was hurriedly passed. 
ties The upsurge of such “dumping” never developed, primarily because the war- 
jec- weakened economies of Europe made such a dev.lojpiment entirely impossible. 
‘ign In fact, the history of the past 36 years shows there have been surprisingly few 
i0d- charges and investigations of dumping, and an amazingly small number of actual 


can findings of dumping under this law—reportedly in only 4 percent of the 207 cases 
ign disposed of. 

These figures make it clear that 96 percent of the American importers charged 

have been found innocent, but they have likewise been seriously delayed and 


28 hampered in the conduct of their business by long-drawn out investigations, 
during which there was uncertainty as to the appraised values of their imports 
,. and the duties they would utilmately have to pay. This certainly impedes legal 


trade. We hear much about “protection” to domestic industries, are not these 
American businessmen in the importing business also entitled to “protection” 
from such costly and unwarranted interferences with their legitimate business? 
RADE We make this general observation of the situation as clear proof that some- 
(VES, thing, perhaps many things, must be done by way of amendments of the act to 
expedite processing of cases and to remove undue hardships in doing business. 
Of course, some measures have been proposed which would undoubtedly expedite 


the actions and decisions, such as the suggestions that the showing and proof of 


cord inquiry to any domestic industry be eliminated; that in determining the “fair 
Als value” of a product, and whether there is dumping only an arithmetic caleula- 


tion of prices in the exporting country be compared with United States prices, 


was ete. Such proposals, we submit, make for a complete change in the intent and 
come objectives of the Congress in legislating against dumping. As many authorities 
le to in this field have often stated, the true objective of antidumping laws is to prevent 
1 the “predatory dumping” which aims at the injury or destruction of our industries 
rade by unfair commercial prices and practices. 

com- There have been submitted to your committee, on the other hand, many sug- 
that gestions by experienced organizations and people in the foreign trade field which 
e, by are generally constructive and designed to remove trade barriers, while fully 
} felt protecting the national interest and the interests of all parties involved in 
vould import transactions. We do not intend to burden your committee with a repeti- 
f the tion, or review, of all these suggestions. We have had the opportunity to read 
nents the statements of such competent witnesses as the representatives of the National 


pn in Council of Importers, the committee on customs law of the American Bar Asso- 
ional ciation, American Farm Bureau Federation, and find ourselves in general agree- 
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ment with the objectives of their proposals. Many technicalities are involved 
on which we have no expert opinions, but we certainly endorse the views that 
there must be a clear definition of “fair value,” precise definition of “injury” 
and a requirement for proving such “injury,” an exact definition of what consti- 
tutes “industry,” a reconciling of “constructed value” with the definition thereof 
in the Customs Simplification Act, a shortening of the 120-day retroactive pro- 
visions, a removal of the application of the act to duty-free products, detailed 
provisions for full public hearings in all cases with requisite public notice and 
the complete recording and publication of all hearings and decisions, provisions 
for reference to the President for review of Tariff Commission findings of injury 
and, finally, a provision that all findings with respect to “fair value’ should be 
subject to judicial review by the United States Customs Court. 

It seems clear to us that only appropriate amendments of this nature can in- 
sure proper protection of the national interest, particularly is this true of the 
requirement for a review of Tariff Commission findings by the President, for 
only he is in a position to consider possible effects in particular cases on our 
overall foreign policies. As another illustration of connection with our foreign 
policy, we believe that unless the term “less than fair value” is adequately and 
properly defined, we may find our country considerably embarassed if private 
exporters, or the United States Government, continue to make sales at world 
market prices which are often considerably below our domestic price levels. 

One more general observation. We submit that suggestions made by some 
witnesses give rise to the suspicion that the objective is to use the Antidumping 
Act as a means of bypassing the entire Trade Agreements Act, and the pro- 
cedures laid down therein by the Congress. Some suggestions would make ita 
replacement of the “escape clause” in that act. We feel confident your com- 
mittee will not be misled into accepting recommendations which would bring 
about such results. 

In conclusion, we direct your attention to what we believe to be the most elo- 
quent, concise statement yet made with reference to the imperative necessity 
for revising and updating the Antidumping Act. This statement was contained 
in the report of the Commission on Foreign Economic Policy in 1954 by Repre- 
sentatives Daniel A. Reed and Richard M. Simpson, and is as follows: 

“Furthermore, we approve the recommendations with respect to proposed 
study by the Treasury Department of amendments to be recommended to Con- 
gress for changes in the now obsolete Antidumping Act, which is no longer ade- 
quate under changed conditions to perform the functions intended. 

“In addition, the law is grossly unfair in several respects. The test of ‘injury 
to domestic industries’ requires revision in light of technological developments 
in industry and reciprocal trade policies of recent years. The law fails to guar- 
antee adeqaute notice and hearings to the importer and permits what are in 
effect star-chamber practices contrary to American principles of justice. The 
law also permits retroactive application of antidumping practices, as well as the 
dragging out of proceedings for months and even years before final determina- 
tion, with additional imports suspended or reduced to nominal volume in the 
interim.” 





STATEMENT OF THE COMMITTEE ON FORMALITIES IN INTERNATIONAL TRADE OF 
THE UNITED STATES COUNCIL, INTERNATIONAL CHAMBER OF COMMERCE, INC., ON 
THE ANTIDUMPING ACT AND PROPOSED REVISIONS THEREOF 


The term “dumping” is defined in Webster’s New International Dictionary as: 

**(2) Com. the selling of goods in quantity on the market, especially in dis- 
tant markets, at an abnormally low price, as to dispose of a surplus or to break 
down competition.” 

The fact that merchandise is sold in volume on the American market at a low 
price does not of itself constitute dumping. Soe long as a healthy American in- 
dustry is not injured, only benefits to the public should accrue from a low sales 
price. “Dumping” is harmful only where it tends to break down competition 
and injures or destroys a healthy American industry. The imposition of a dump- 
ing duty should therefore be avoided unless and until two fundamental condi- 
tions exist: (1) Imported merchandise is being sold in quantity at less than 
its “fair value” (or at an abnormally low price), and such sales result in (2) 
material injury to a United States domestic industry. 

(1) The Treasury Department should be authorized to issue a notice of sus- 
pected dumping wherever it finds without resort to a complicated formula, (1) 
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that substantial quantities of merchandise are being sold to American importers 
at prices that appear to be materially less than those at which they are being 
sold from the country of exportation to third countries (or if not sold to third 
countries, then domestically in the country of exportation), and (2) that there 
is reason to believe that an American industry is being injured thereby. This 
determination of suspected dumping should occur before a more careful investi- 
gation is made to determine whether merchandise is being sold at less than its 
fair value as set forth in point (2) below. In connection with this suspected 
dumping there should be no need to resort to complicated formulas (viz, foreign 
value, world market prices, constructed values, ete.). This original notice of 
suspected dumping would put all parties on notice that the imposition of dump- 
ing duties is under consideration so that protective measures could be taken either 
to correct the situation or to gather proof for, or against, the subsequent investi- 
gation about the existence of a fair value, ete. 

(2) The term “fair value” should not be defined, or, if it must be defined, 
should be quite flexible and contain very general phraseology. The question of 
what is, and what is not, a fair value is invariably influenced or governed by 
intangible factors related to equity which cannot be covered by a simple formula 
or by a mathematical formula. No matter how carefully one attempts to 
describe the term “fair value,” it is impossible to cover equitable factors and 
all of the peculiarities that develop in a particular industry or situation. 

In 1955 Treasury Department issued a regulation defining “fair value.” 
The result was substantial difficulty to the Treasury Department, as well as to 
importers. For example, the definition resulted in the Treasury Department 
being unable to assess a dumping duty even though dumping conditions existed. 
This was due to the fact that the Treasury could refer to restricted sales in 
determining whether dumping existed but could not refer to such sales when 
determining a dumping duty. Of even more basic importance is the fact that 
a restricted definition creates unfairness if the equities of the case do not fit. 

During the period 1921 to 1955 there was no definition of fair value and no 
undue hardship seems to have been caused thereby. Congress obviously did 
not want a restrictive definition when it created the Dumping Act in 1921 for 
no such definition was then made. We therefore feel that the term “fair value” 
should be defined, if at all, only in the broadest terms.” 

(3) The term “material injury” should be specifically defined by statute so as 
to avoid the confusion that now exists on this point. A proposed definition is 
as follows: 

“The words ‘material injury’ shall mean a substantial decline over a repre- 
sentative period, in the working force employed, and in the sales and profits of a 
domestic industry that is efficiently and economically operated when coupled 
with a rising trend of competitive articles being imported into the United States 
which are similar in material, use, quality, texture, grade, and other physical 
characteristics, threatening the destruction or the elimination of the competitive 
domestic industry, provided such decline is not primarily the result of techno- 
logical developments, style or fashion changes, domestic recession, or other fac- 
tors not related to the competitive imports.” 

The fact that an industry is “likely to be injured, or is prevented from being 
established” should not be the basis of dumping as the law now provides. In 
such cases of possible future injury threat of invoking the Dumping Act should 
serve equally as well as the actual invocation of the law to prevent such 
dumping. 

(4) The term “domestic industry” should be defined by statute so as to avoid 
the confusion that now exists on this point. A marginal group of an industry, or 
a small fraction of an industry should not be regarded as an industry as is now 
the situation A proposed definition is as follows: 

“The words ‘domestic industry’ shall mean the producing organizations in the 
United States producing the bulk of articles which are similar in material, use, 
quality, texture, grade, and other physical characteristics to competitive articles 
being imported into the United States, except that the United States Tariff 
Commission may, whenever necessary and so far as practicable, distinguish or 
separate those portions or subdivisions of such producing organizations from the 
operations of such organizations involving unrelated or noncompetitive articles.” 

(5) The present dumping law imposes dumping duties on the difference between 
the price for shipments to the United States when compared with (1) the 
price in the exporting country, or (2) alternatively, the price in third countries, 
97539—57——26 
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or (3) alternatively, the “cost of production.” The order of precedence in the 
foregoing markets used for comparison purposes should be changed. The com- 
parison should be made for the purposes of determining a fair value as well as for 
determining the rate of the dumping duty: (1) To the price at which the mer- 
chandise is being sold from the exporting country to third countries, the 
so-called world-market prices, or (2) at which it is being sold, domestically in 
the country of exportation, or (3) alternatively, the cost of production (‘cost 
of production” is now generally termed a “constructed value’). The same 
market should be used for both purposes. For instance, one should not use the 
world-market prices for the purpose of determining whether there is a fair value 
and the constructed value for the purpose of computing rate of the dumping duty. 

(6) The Treasury Department should have considerable latitude in determin- 
ing whether merchandise is being imported into the United States at less than 
its fair value. Reasonable latitude should be permitted to adjust prices to account 
for such things as differences in the usual wholesale quantities, differences in 
the method of distribution, etc. For instance, there should be an adjustment 
in prices when the quantities involved in United States sales are much greater 
than the quantities involved in sales to other markets; also if sales are made to 
the United States through exclusive agents, then reference should also be made 
to sales to exclusive agents in third countries, if sales are not made to exclusive 
agents in third countries, then there should be a reasonable adjustment; adjust- 
ments should be made for differences in the terms of sale (extended credits, 
ete.), as well as for differences in the character or composition of the comparable 
goods for variances resulting from differences in material, quality, texture, 
character, trade preferences, trademark goods, the omission of unessential 
expensive material or labor, etc.; and adjustments should be made for differences 
resulting from the fact that one manufacturer is able to control or have ready 
recourse to limited raw materials, differences caused by changes in world 
market levels, for differences resulting from arbitrary exchange rates, etc. 

(7) The amount of the dumping duty should also be adjusted appropriately to 
compensate for all of the factors set forth in point (6) above. 

(8) When determining whether merchandise is being sold at less than its 
fair value and when determining the rate of the dumping duty, reference should 
be made only to legitimate sales. No reference should be made to offers to sell 
(which may never be accepted), nor to fictitious sales. 

(9) Insofar as possible, the values used for dumping purposes should be defined 
in line with the values and definitions set forth in the Customs Simplification 
Act of 1956 (Public Law 927, 84th Cong., ch. 887, 2d sess., H. R. 6040, 70 Stat. 
943). However, as stated in point (8) above, no definition should include offers 
to sell. Note particularly section (0) which defines “export value,” section (d@) 
which defines “constructed value,” section (f) which defines “freely sold or, in 
the absence of sales, offered for sale,” “ordinary course of trade,” “purchasers at 

holesale,” “such or similar merchandise,” and “usual wholesale quantities.” 
Note also section (g) which authorizes reference to certain sales between related 
persons. All of these definitions are pertinent and the defined words should be 
used as there defined (except for reference to offers to sell) in any revisions of 
the dumping law. 

In the case of “constructed value” (formerly “cost of production”), the actual 
additions for general expenses, profits, etc. should be used rather than arbitrary 
prescribed minimum additions which necessarily create different prices. 

(10) Adequate public notice, public hearings, and impartial judicial review 
proceedings should be available on all steps related to the imposition on dumping. 
For instance: 

(a) A notice of suspected dumping should be issued in the Federal Register. 

(6) Appraisements should be withheld on all merchandise suspected of dump- 
ing that have been made not more than 30 days prior to the date of the notice of 
suspected dumping in the Federal Register. 

(c) Hearings should be held promptly in connection with a determination of a 
fair value, and the time should be limited within which the Treasury Department 
can make a finding on fair value. A notice that merchandise is, or is not, being 
sold at less than its fair value should be handed down not more than 90 days 
after the notice of suspected dumping. A finding that merchandise is being sold 
at less than its fair value should be accompanied by an explanation and reasons 
therefor. 

(d) A judicial review procedure should be authorized in the United States 
Customs Court which would permit an importer to appeal from a ruling that 
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merchandise is being sold in the United States at less than its “fair value.” 
However, this judicial review procedure and the court decision should not prevent 
or delay proceedings in the United States Tariff Commission, etc., to determine 
whether an industry is being injured, nor should it delay subsequent proceedings 
before the President, nor should it delay the imposition of dumping duties, if 
authorized. 

(e) There should be public hearings in the United States Tariff Commission 
on the question of whether an industry is being injured, and a public record should 
be made at all such hearings which should be available to interested parties. <A 
finding of injury should be accompanied by an explanation and reasons therefor. 

(f) A finding by the United States Tariff Commission of injury should be sub- 
ject to prompt review by the President or by a committee designated by the 
l’resident to review, reject, or approve the Tariff Commission’s findings. 

(q) A finding of injury to a domestic industry, and the imposition of dumping 
duties, and rate of the dumping duty should all be the subject of review in the 
United States Customs Court and all evidence presented to the Treasury De- 
partment in connection with its determinations of a fair value (see point (10) 
(@) above) and all evidence presented to the United States Tariff Commission in 
connection with its investigation on injury to an industry should likewise be 
made available to the court. 

(11) Appropriate relief procedures should be authorized for the purpose of 
enabling an importer to obtain compensation to the extent of his actual injury 
where he can prove injury as the result of an arbitrary or capricious complaint 
of dumping by a party outside of the Government. 

(12) There should be a specific provision in the dumping law setting forth 
a procedure under which an importer could apply for, and obtain a revocation of 
2 dumping duty. 

(13) There appears to be no need for revising the definitions of “purchase 
price,’ the “exporter’s sales price’ and the “exporter” as now defined in the 
dumping law. 


FOREIGN TRADE ASSOCIATION OF SOUTHERN CALIFORNIA, 
Los Angeles, Calif., July 29, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

Dear Sir: Enclosed herewith is copy of a resolution of the Foreign Trade 
Association of Southern California, composed of over 300 firms engaged in foreign 
trade and related activities in the southern California area, relating to the pro- 
posed amendments to the antidumping laws, on which we understand your com- 
mittee is holding hearings at this time. 

We trust that the views expressed therein may be included in the hearings of 
your committee on this important subject, when said hearings are printed. 

The consideration of our views by the members of your committee in connec- 
tien with this legislation is earnestly requested. 

Very truly yours, 
Max J. Lanper, President. 
RESOLUTION 


Whereas numerous bills have been introduced in the 85th Congress to amend 
the Antidumping Act of 1921, as amended (19 U. S. C. A. 160 et seq.), including 
H. R. 5102, H. R. 6006, H. R. 6007, and 8S. 1860; and 

Whereas hearings of the Committee on Ways and Means of the House of Repre- 
sentatives with regard to antidumping proposals are now in progress; and 

Whereas the Foreign Trade Association of Southern California, an association 
composed of over 300 firms in the southern California area, engaged in importing, 
exporting, shipping, customs brokerage, and related endeavors, is deeply con- 
cerned over the uncertainties of possible retroactive assessments of dumping 
duties on imported merchandise under existing antidumping laws and proposed 
amendments thereto; and 

Whereas the uncertainty of possible retroactive assessments and of the right 
to judicial review of determinations of dumping under present statutes are of 
“rave concern to persons engaged in international trade, and tend to unduly 
restrict, interrupt, or preclude trade in commodities on which dumping investiga- 
tions are initiated, whether or not said investigations result in findings of dump- 
ing and/or assessments of dumping duties ; and 
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Whereas it is one of the objectives and purposes of the Foreign Trade Associa- 
tion of Southern California to promote, foster, and encourage foreign commerce 
between the United States and other countries, to encourage and stimulate interest 
in foreign trade, foreign shipping, and international relations: Now, therefore, 
be it 

Resolved, That the Foreign Trade Association of Southern California, by action 
of its board of directors duly taken, urges that said antidumping statutes be 
amended as follows: 

1. That section 201 (a) of the Antidumping Act of 1921, as amended (19 
U. 8S. C. A. 160 (a)), be amended by adding at the end thereof the following 
provisions: 

(1) “Provided, That in the course of any investigation or inquiry by the Secre- 
tary of the Treasury or the Tariff Commission hereunder, and prior to any deter- 
mination by either, public hearings shall be held preceded by adequate public 
notice, at which all parties interested shall be given reasonable opportunity to 
be present, to produce evidence, and be heard.” 

(2) “The testimony in every investigation conducted hereunder by the Tariff 
Commission shall be reduced to writing and a transcript thereof with the find- 
ings and recommendation of the Commission shall be the official record of the 
proceedings and findings in the case. Said findings and recommendation of the 
Commission shall include a full statement of the basis thereof and reasons there- 
for, and shall immediately be made public.” 

(3) “Provided, That any decision, finding, or determination by the Tariff 
Commission shall be subject to review on the facts and the law by direct appeal 
from the Commission’s finding, determination or decision, in the same manner 
as appeals from findings of the Tariff Commission under section 337 of the 
Tariff Act of 1930.” 

2. That section 201 (a) of the Antidumping Act of 1921 (19 U. S. C. A. 160 
(a)), be further amended to require that the Tariff Commission, in determining 
“whether an industry in the United States is being or is likely to be injured, or 
is prevented from being established” shall construe the words “an industry 
in the United States” to mean the industry as a whole throughout the United 
States, and not a section or segment thereof; and that it be further indicated 
that it is not the intention of Congress by said provision to protect an inefficient 
segment of an industry when said industry as a whole throughout the United 
States is not being or likely to be injured. 

3. That section 201 (b) of the Antidumping Act of 1921, as amended (U.S. C. A. 
160 (b)), be amended by adding at the end thereof the following: 

(1) “Provided, That adequate public notice shall be given for authorization 
to withhold appraisement reports hereunder, including in such notice the spe- 
cific date on which a question of dumping has been raised by or presented to 
the Secretary.” 

4. That section 201 (b) of the Antidumping Act of 1921, as amended by the 
Customs Simpiification Act of 1954 be further amended to eliminate the retro- 
active application of dumping duties to entries made up to 120 days before the 
question of dumping has been raised by or presented to the Secretary of the 
Treasury, and that no dumping duties shall be applied to any merchandise im- 
ported prior to the date on which the Secretary authorizes the withholding of 
appraisement reports and gives public notice thereof. 

5. That to insure the right to judicial review of the Tariff Commission’s de- 
terminations of injury, section 210 of the Antidumping Act of 1921 (19 U. S. C. A. 
sec. 169), be amended by inserting after the words “sections 160 to 171 of this 
title,” the following: 


“the determination by the United States Tariff Commission whether an indus- 
try in the United States is being or is likely to be injured, or is prevented from 
being established by reason of importation of any merchandise into the United 
States,” 


so as to make the section read as follows: 


“For the purposes of sections 160 to 171 of this title, the determination by the 
United States Tariff Commission whether an industry in the United States is 
being or is likely to be injured, or is prevented from being established by reason 
of importation of any merchandise into the United States, the determination 
of the appraiser or person acting as appraiser as to the foreign market value or 
the cost of production, as the case may be, the purchase price, and the exporter’s 
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sales price, and the action of the collector in assessing special dumping duty, 
shall have the same force and effect and be subject to the same right of appeal 
and protest, under the same conditions and subject to the same limitations; 
and the general appraisers, the United States Customs Court, and the Court of 
Customs and Patent Appeals shall have the same jurisdiction, powers, and duties 
in connection with such appeals and protests as in the case of appeals and pro- 
tests relating to customs duties under existing law”; and it is further 

Resolved, That the foregoing views be made known to the Committee on Ways 
and Means of the House of Representatives and that said committee be requested 
to include this resolution in the published hearings of said committee with 
regard to antidumping proposals ; and it is further 

Resolwed, That the foregoing views be made known to the southern California 
delegation in Congress and that said delegation be urged to support the amend- 
ments to the antidumping laws hereinabove proposed. 

Approved and adopted by the board of directors of the Foreign Trade Asso- 
ciation of Southern California this 29th day of July 1957. 


ForeIGN TRADE ASSOCIATION OF 
SOUTHERN CALIFORNIA, 
Attest: 
By Max J. Linper, President. 
R. O. Vernon, Secretary. 


STATEMENT OF THE GREATER Detroit BOARD OF COMMERCE ON THE SUBJECT OF 
ANTIDUMPING LEGISLATION 


The following statement is submitted to the Committee on Ways and Means 
to express the views of the Greater Detroit Board of Commerce on the subject of 
antidumping legislation in connection with the present hearings. 

These views are based on a policy statement adopted in 1956 by the two com- 
mittees of the Greater Detroit Board of Commerce concerned with international 
trade and affairs, namely, the world affairs committee and the import and 
customs committee, and approved by the board of directors. This statement was 
reaffirmed in March 1957. The text of the pertinent statement is reproduced at 
the end of this presentation. 

The Greater Detroit Board of Commerce is a nonprofit corporation, duly au- 
thorized and existing under and by virtue of the laws of the State of Michigan. 

To underline the interest of the Detroit business community, as expressed 
through the Greater Detroit Board of Commerce in the present hearings, we 
would like to point out that this organization, with a membership of over 
6,500, represents more than 4,100 business firms in the Detroit metropolitan 
area with a population of more than 3.5 million people. 

The views of the Greater Detroit Board of Commerce on antidumping legis- 
lation are submitted to the House Ways and Means Committee to aid its mem- 
bers in determining what United States policy should be in the administration 
and enforcement of the Antidumping Act of 1921. 

At the outset we should make clear that this organization firmly supports 
the basic purposes of the antidumping law, namely, the prevention of shipments 
of foreign merchandise to the United States market at unfair low prices de- 
signed to injure domestic industry and/or to eliminate competition, and to 
establish a monopoly. 

Any amendments to existing legislation designed to improve the effectiveness 
of the statute will have the whole-hearted support of this organization. 

However, beyond making the basic legislation more effective for its intended 
purposes, we also feel that the administration of the antidumping law, par- 
ticularly during the recent past, has not always been such as to create the 
belief both at home and abroad that the antidumping legislation is solely what 
it was intended to be, namely, a weapon against certain kinds of commercial 
warfare. 

We believe that the antidumping law should be so administered as to impose 
a minimum of obstruction to the normal course of import trade and should 
prevent the filing of spurious claims of “dumping” designed to impinge on the 
rights of American importers to trade freely with the rest of the world. 

Any amendments to the Antidumping Act should recognize the inequities now 
existing from the viewpoint of the importer who contracts for delivery of mer- 
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chandise in good faith and suddenly finds himself embroiled with the Bureaw 
of Customs and the Tariff Commission while his goods are withheld for ap- 
praisement. In the interest of greater equity for the importer we urge that: 

1. The Secretary of the Treasury should be required to publish immedi- 
ately a notice of a complaint, or suspicion, of dumping or sales below fair 
value, and after the publication of such notice provide the importer or 
other interested party with information on the basis of the complaint or 
suspicion. 

2. If and when the Secretary publishes a finding of sales below fair value 
he should be required to give the reasons for such finding after having 
given the importers an opportunity to be heard as to why such a finding 
should not be made. 

8. After turning a case over to the Tariff Commission, subsequent to a 
finding that sales of imported goods took place below fair value, the Tariff 
Commission should be obligated to hold public hearings, if requested, to 
determine injury. Upon its determination of whether or not injury or the 
threat of injury had been incurred, the Tariff Commission should publish 
its conclusions and its reasons for such finding. 

4. The delays, incident to a determination of injury and the final finding 
of dumping or no dumping, should be cut to a feasible minimum. To relieve 
the importer from the extended period during which he faces the risk of 
retroactive penalties, final disposition of an antidumping case by the Treas- 
ury and the Tariff Commission should be made within a period not to ex- 
ceed 9 months from the date of the first complaint or suspicion of dumping. 

Among the most important changes which ought to be included in any legisla- 
tion to amend the antidumping legislation, we believe that an interested or 
affected party ought to have recourse to the customs courts for a review of the 
legal issues involved. American principles of justice demand that the affected 
party may find a remedy in law. 

We believe that amendments such as these would provide for a more equitable: 
treatment of importers and would remove the stigma of star-chamber pro- 
ceedings which so often have attached to antidumping cases in the past. 

Beyond these changes, however, it is of vital importance that the Congress 
continue to recognize, as it did when the antidumping legislation was first dis- 
cussed in Congress in 1921, that a sale at less than fair value need not neces- 
sarily involve dumping. In other words, the Congress may wish to reaffirm as a 
basic doctrine that the requirements for a finding of a sale below fair value 
would require also that such sales were not made merely in good faith to meet 
domestic competition and that the purpose or effects of such sales below fair 
value had the intent of eliminating competition, destroying or seriously injuring 
domestic producers, or establishing a monopoly. 

Any legislation such as the Antidumping Act should not impose any undue 
limitations of the rights of buyers and sellers in the marketplace. In order to 
assure that this basic condition of trade in a free-enterprise economy be adhered 
to and that the rights of an importer to bargain for the best price possible is an 
inherent right of the American businessman. 

We also believe that antidumping legislation would be strengthened if the 
Congress would redefine the injury concept under which the Tariff Commission 
was to make its investigations. 

Under normal conditions world trade will, like all competition, cause injury 
to certain elements of business. We urge that the injury concept be redefined 
and clarified so that the Tariff Commission will have standards which will 
require a finding of injury only if the injury to a domestic producer due to for- 
eign dumping is material and is directly caused by this dumping. 

Part and parcel of the redefinition of injury is a clear statement of the intent 
of Congress that a domestic industry is not synonymous with a fraction of a 
domestic industry. This erroneous idea seems to have been behind the soil-pipe 
ease in which the California soil-pipe makers alone were regarded as “an in- 
dustry,” although they accounted for only a small fraction of domestic pro- 
duction A domestic industry should be the total of all producing organizations 
in the United States producing like or directly competitive products. In such 
a definition of standards of what a domestic industry is, Congress may wish 
to give the Tariff Commission a certain leeway to eliminate from a domestic 
industry those portions or subdivisions of industry which produce unrelated 
products or articles. 


the 
sion 


ury 
ned 
will 
for- 


tent 
fa 
yipe 

in- 
pro- 
ions 
uch 
vish 
istic 
ited 


AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 401 


The antidumping law is an important aspect of United States foreign-trade 
policy. Its enforcement should not only accomplish what it was designed to do, 
but should also avoid restricting unnecessarily the flow of international trade. 
To this end, the policy declaration of the Greater Detroit Board of Commerce 
was adopted, as follows: 


“ADMINISTRATION OF THE ANTIDUMPING ACT 


“We approve and fully support the purposes of the Antidumping Act of 1921 
which was intended to control discrimiantory pricing policies by foreign sup- 
pliers. We are deeply concerned, however, that recent administration of this 
legislation is not in line with the basic purposes of this act. 

“We wish to point out that not every low-priced purchase abroad constitutes 
‘dumping.’ The present methods of investigation, now delegated to the Tariff 
Commission, do not require that agency either to publish a report, or in any 
other way make public the reasons for its decision. 

“Such arbitrary procedures run counter to American principles of justice, 
particularly since even the institution of proceedings, possibly based on unjusti- 
fied charges, causes all appraisals to be withheld and thus may cause severe 
hardship on importers contracting for imports in good faith. This is all the 
more unfair since the importer continues to face retroactive penalties. 

“The Tariff Commission in the soil-pipe case elastically defined ‘industry’ as 
being a small segment of an entire industry, thus creating a dangerous precedent 
and threat to the orderly development of foreign trade. 

“We advocate that the basic purposes and intent of the Antidumping Act, 
as amended, be redefined by Congress and that definite and fair standards for 
determining existence of ‘injury’ to American industry be adopted by Congress 
for the guidance of the Tariff Commission, in keeping with our national economic 
interests and our foreign-trade policy.” 


COMMERCE AND INDUSTRY ASSOCIATION OF NEW York, INC., 


New York, N. Y., July 25, 1957. 
Reference: Antidumping Act of 1921. 
Hon. JERE Cooper, 
Chairman, House Ways and Means Committee, 
House Office Building, Washington, D. C. 


Dear Mr. CHAIRMAN: The Commerce and Industry Association of New York, 
Inc., is the recognized service chamber of commerce for the New York metro- 
politan area and includes within its membership approximately 3,500 firms en- 
gaged in all phases of domestic industrial and commercial activities as well as 
import and export operations. 

It has been the position of this association for many years, in fact prior to 
1921 when the Antidumping Act became law, that certain types of international 
commercial transactions were clearly unfair and should be proscribed by statute. 
The Antidumping Act was promulgated for the purpose of providing a penalty 
for this type of transaction and to protect American firms which might other- 
wise suffer irreparable injury. 

The law was intended to prevent the sale of foreign goods in the United States 
market at prices below their fair value when such sales are for the purpose or 
have the effect of destroying American competing industry by establishing a 
monopoly or eliminating competition. The actions sought to be circumscribed 
by Congress by the antidumping statute were those which were undeniably un- 
fair trade practices, often referred to as predatory dumping. 

The hit-and-run type of predatory dumping, where large consignments are 
offered at artificially low prices to unload a surplus, or the steady eroding type 
of cutrate sales intended to destroy American competition, were both within 
the legislative intent. 

It is undeniable that both domestic producers and importers are injured when- 
ever any segment of the trade resorts to such predatory price dumping of for- 
eign goods on the United States market, and antidumping legislation offers 
protection, consequently, not only to the American producers but also to com- 
peting importers who may be equally hard hit by irresponsible elements flooding 
this country with underpriced merchandise. 

However, it is to be emphasized that a price for an imported article lower 
than the price at which such article is sold in the home market or to some third 
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country does not in itself justify a finding of dumping, irrespective of the question 
of injury to the American competing industry. There are many factors involved 
in the determination of what is a commercially realistic and competitive price 
for sales to the United States: It is unreasonable even to consider the question 
of dumping if such price differential can be readily explained by the presence 
or absence of certain commercial conditions in the foreign market distinct from 
those which prevail in this country. 

Nevertheless, recognizing the evil effects of the type of dumping within the 
purview of the statute, we cannot overstress the danger present for all business- 
men in legislation which permits the indiscriminate harassment of both the 
innocent and the wrongdoer. Whatever protection has been afforded American 
business by the Antidumping Act 'of 1921 has been at the expense of importers in 
general, and we respectfully submit that such a condition should be eliminated 
as much as possible, so that the purpose of the law may be achieved without 
coincident ill effects on the entire import trade. 

Specifically, we have in mind the fact that importers under the present statute 
must do business in the face of a constant threat that a finding of dumping will 
bring down severe retroactive penalties covering an extended period of time in 
the past, and in an unspecified amount, long after the merchandise has been sold 
and distributed throughout this country’s commerce. This has had in the past, 
and continues to have at the present time, the understandable effect of bringing 
to a halt any further importations of such merchandise, although in most in- 
stances there was no finding of dumping. The suspense and uncertainty were, 
in themselves, of sufficient force to drive importers out of business. 

It is true that the facts may subsequently demonstrate that neither unfair 
pricing nor injury to the competing domestic industry did take place, but the 
harm was already done insofar as the importer was concerned and this is a 
hollow vindication when it is belatedly conceded. 

This needless harassment is due to the fact that the investigations by both 
the Treasury Department and the United States Tariff Commission are often 
long-drawn-out, and are conducted without due notice to the parties involved 
that there is a question of dumping under consideration. 

Consequently, a procedure should be developed whereby dumping investiga- 
tions will be initiated only when there are substantial reasons for suspecting 
dumping, and will be abandoned as soon as the investigation demonstrates that 
there has been no dumping. Furthermore, when an investigation is started, it 
should be judiciously and expeditiously conducted, with prompt notice to all 
parties in interest, and an opportunity for the importer to be heard. 

We respectfully urge, therefore, in the best interests of both domestic pro- 
ducers and importers, that the Antidumping Act of 1921 be amended to provide 
that— 

(a) The Secretary of the Treasury be required to give public notice in 
the Federal Register when he institutes an investigation, thus making clear 
when the 120-day statutory period for withholding appraisements actually 
commences. 

(b) In every investigation conducted by the Secretary of the Treasury 
or the United States Tariff Commission, there should be public hearings, 
following the issuance of notice thereof, at which all interested parties be 
given an opportunity to be heard. 

(c) The determinations of the Secretary of the Treasury as to “price” 
and the United States Tariff Commission as to “injury” be made public, in- 
cluding a statement of the factors upon which such determinations were 
based. 

(d) Both the complainants and the importers be given the explicit and 
unequivocal right to a judicial review, by a court of competent jurisdiction, 
of determinations made by the Treasury Department respecting “price” and 
the United States Tariff Commission respecting “injury.” 

(e) All parties be protected from any unreasonable delays by either the 
Treasury Department or the United States Tariff Commission in the admin- 
istration of the antidumping statute. 

The Commerce and Industry Association, representing both domestic and 
importing firms within its membership, and aware of the need for legislation to 
protect business from the disastrous effects of predatory dumping of foreign 
goods in this market, cannot overemphasize that the collateral effects of such 
legislation and its administration should not be permitted to cause unnecessary 
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harassment for businessmen who will suffer inadvertently if the law lacks such 
safeguards. 
Very respectfully yours, 
VINCENT J. BRUNO, 
Assistant Director, World Trade and Transportation Department. 


New York Boarp or TRADE, INC., 
New York, N. Y., July 28, 1957. 
Hon. JERE CooPER, 
Chairman, House Ways and Means Committee, 
Washington, D. C. 

Dear Sir: We write with reference to H. R. 6006 which you introduced in 
the House on March 14, 1957, and the identical bill H. R. 6007 which was intro- 
duced by Hon. Daniel A. Reed on the same date. 

Our organization has followd with interest the studies made by the Treasury 
Department relative to their review of the operation and effectiveness of the 
Antidumping Act as provided in Public Law 927 (the Customs Simplification 
Act of 1956, sec. 5). We also noted with interest and pleasure the report by 
the Secretary of the Treasury to Congress setting forth his recommendations for 
amendments which he considers desirable or necessary to provide for greater 
certainty, speed, and efficiency in the enforcement of the Antidumping Act. 

We have reviewed the report and the provision of the two above-noted bills 
which would implement the recommendations of the Secretary of the Treasury and 
we wish to recommend these bills to the favorable consideration of yourself and 
your committee but subject to the following suggestions. We feel, too, that 
provision should be made for public notice of the institution of formal dumping 
investigations by the Secretary of the Treasury and public notice of the findings 
and the basis of the Secretary in connection with each investigation. We also 
feel that the Tariff Commission should publish a notice of the findings of “injury” 
er “no injury” setting forth the considerations on which such findings are 
based. 

Our recommendations together with an explanation of our reasons for them 
are noted in more detail on the attached exhibit. 

We request that this letter together with its appendix be made a part of the 
official record of the hearings. 

If you or your committee would like any additional data or assistance respect- 
ing our suggestions we will be happy to cooperate. Please accept our sincere 
thanks for your courtesy and attention. 

Respectfully submitted. 

New YorK Boarp oF TRADE, ING., 
By M. D. GrirrirH, 
Executive Vice President. 


EXHIBIT 
A. “FAIR VALUE” 


In the Antidumping Act as it now stands, section 201, paragraphs (a) and 
(b) provide for dumping investigation by the Secretary of the Treasury. Para- 
graph (a) provides that whenever the Secretary “determines that a class or 
kind of foreign merchandise is being, or is likely to be, sold in the United States 
cr elsewhere at less than its fair value, he shall so advise the United States 
Tariff Commission * * *.” 

Paragraph (b) provides for the withholding of appraisement during the course 
of the investigation by the Secretary. 

Section 202 of the Antidumping Act provides for the assessment of dumping 
duties and for the computation of dumping prices by the Treasury Department. 
Of course, dumping duties are not assessed unless and until the Tariff Com- 
nission has completed its investigation and found injury or threat of injury 
to domestic industry. 

Section 1 of H. R. 6006 and H. R. 6007 amends section 202 of the Antidumping 
Act by substituting new paragraphs (b) and (c), which set up new tests and 
formula for determining foreign market value for the purpose of dumping in- 
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vestigations. There, is however, no amendment provided for paragraph (a) of 
section 202, which provides for the assessment of dumping duties after publication 
of a notice in accordance with section 201 of the act. Neither is there any pro- 
posed amendment for section 201 which as noted above involved the determina- 
tion of sales at less than “fair value.” 

The Treasury Department on page 24 of its report to Congress recommends 
that the definition of ‘foreign market value” and “fair value” be brought into 
conformity. 

In view of the relationship of sections 201 and 202 of the Antidumping Act to 
each other, it appears that we wind up having “foreign value” or appropriate 
alternates set up as the measuring stick for the determination of dumping prices 
but we still have “fair value” in the act without definition and still not in con- 
formity with “foreign value.” In other words, fair value seems to be left as a 
matter of judgment and administrative discretion, thus making it possible for 
“fair value” to be determined at either a higher or even lower price than “for- 
eign value” or its alternate. 


Recommendation 


If direct conformity is to be achieved (and we think it should be), we recom- 
mend that appropriate amendments be made to section 201 defining “fair value” 
and eliminating the future necessity of individual or staff construction which 
would probably vary from time to time as the administrative personnel changes. 

B. “INJURY AND INDUSTRY” 

In its report, the Treasury Department concludes that the purpose of pro- 
tecting American industry under the Antidumping Act will best be served by 
continuing to use the words “injury” and “industry” without statutory definition 
and by leaving the interpretation of these words to the Tariff Commission. 
There is no question but that the Tariff Commission is at present the best quali- 
fied body to make studies relative to “industry” and “injury.” In fact, in the 
administration of the Trade Agreements Act, the Tariff Commission is charged 
with the responsibility of making “industry” and “injury” studies in connection 
with antidumping and escape-clause proceedings. For the purpose of escape- 
clause cases, definitions of both “industry” and “injury” were provided, which 
served the purpose of guiding the Commission in making its determinations. 
Until these definitions were provided in 1955 it was difficult if not impossible to 
make a proper case due to the fact that for escape-clause purposes the statute 
provided that the “injury” be material and by interpretation “industry” was 
construed to mean the whole of any industry in the United States. For example, 
the entire textile industry regardless of the type of products provided by different 
segments or the entire chemical industry with its thousands of chemical products. 
Thus, substantial or serious injury could be incurred by important segments of 
a given industry but it was impossible to obtain relief as long as the industry 
as a whole had not been materially affected. Notwithstanding the Treasury 
Department’s conclusion, there appears to be no reason why some similar guides 
should not be established for the purposes of administering the Antidumping 
Act. These guides could be so worded as not to limit but still set forth circum- 
stances or combinations which would definitely be considered to be “injury.” 
Similar provision could be made for defining “industry” very much like is pres- 
ently provided for making escape-clause determinations. 

There is an important difference, however, between the purpose of the escape 
clause and the purpose of the Antidumping Act. The escape-clause procedure 
is devised to correct harm due in part to a concession granted by a trade agree- 
ment. On the other hand, dumping is condemned as a bad business practice. 
There is a threat to domestic industry as long as there is a possibility that a 
foreign producer can sell at dumping prices. It should not be a question of 
serious injury or material injury having occurred, but rather the prevention of 
injury to even a segment of domestic industry. 


Recommendation 


We recommend that definitions be provided for both “injury” and “industry.” 
A definition like the definition used for escape-clause cases would be appropriate 
if provision is made for geographic segmentation as well as segmentation of 
industry by products and related groups. 

We also recommend a definition for “injury” which will provide at least a 
basic guide or main yardstick so drafted as to be appropriate to the preventive 
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purposes of the Antidumping Act as compared to the corrective purposes of the 


-escape-clause provisions. 


Cc, PUBLIC NOTICE 


The Treasury Department in its report reviewed the entire procedure which 
is followed by them and by the Tariff Commission in antidumping cases. We 
concur in the theory that some judgment must be exercised before the Treasury 
Department should go to the trouble and expense of launching a formal investi- 
gation and that dumping complaints which are not reasonably well founded 
in fact or supported by some evidence sufficient to warrant formal investigation 
should be discouraged. The number of such cases are never known and probably 
would be of little interest to the public generally. 

However, when the circumstances warrant the institution of a formal investi- 
gation, we believe that public notice should be given by the Treasury Depart- 
ment (preferably in the Federal Register) setting forth the name of the com- 
modities under investigation and the country of origin. Such notice would 
permit all of the interested parties (both domestic producers and importers) 
to be alerted to those cases which might have a direct bearing on their business. 
Interested parties would then be in a position to volunteer to the Treasury 
Department any information or statistics which they might have available. 
This might be of assistance in the investigation. It might even speed up the 
investigation and provide leads for Treasury Department studies which would 
tend to ease the burden inherent in collecting data of that type. As a rule, 
however, the general public is never informed of the institution of a formal 
dumping investigation and the only official notice that is issued is the notice to 
the importers of record when they are advised of the order to withhold appraise- 
ment. Under these conditions, not only is the competitive domestic industry 
left uninformed but importers may be left in the position of placing import 
orders abroad without knowing that their delivered costs may be increased by 
the assessment of dumping duties or that appraisement may be withheld for 
an indefinite period. 

The same lack of public notice follows the compietion of the Secretary's 
investigation. Here again the general public is not informed of the Secretary’s 
findings of the fact of dumping or no dumping. If dumping is found in the 
afiirmative, the case is referred to the Tariff Commission for injury determina- 
tion, in which case notice of public hearings serves to inform the public that 
an investigation has been made and that dumping has been found. However, 
if the Secretary of the Treasury finds no dumping, no public notice is given. 
It is in this latter situation that we believe the public is entitled to be informed. 

After the Tariff Commission has completed its injury determination it advises 
the Secretary of the Treasury of its findings. If injury to domestic industry is 
found, the Secretary of the Treasury then proceeds to assess dumping duties on 
the commodities involved. If no injury is found the Secretary is so advised and 
the matter is closed. Public notice by the Tariff Commission is a matter of 
practice and not of law and usually does not set forth the circumstances or 
consideration on which their determination or finding is based. It is recognized 
that some of the important factors bearing on their decision are of confidential 
nature and properly should he treated as such. However, it does seem that an 
outline of circumstances and consideration would be helpful to the interested 
parties and the public generally and should aid in the elimination of trivial and 
unsupportable dumping complaints by making known the yardsticks which are 
heing applied and the precedents which are being set. 


Recommendation 


We recommend that provision be made for public notice by the Secretary of 
the Treasury at the beginning of each forma! investigation and at the conclusion 
of an investigation where he does not find dumping as a fact. We further 
recommend that provision be made for publication by the Tariff Commission of 
its findings of injury or no injury. Both of these two latter notices should set 
forth the circumstances and consideration on which the finding is predicated, 
with due regard, however, to the confidential nature of any information received 
hy the Secretary or the Commission in the course of their investigations. 
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PLUMBING FIxTURE MANUFACTURERS ASSOCIATION, 
Washington, D. 0., July 31, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D.C. 

Dear Srz: The Plumbing Fixture Manufacturers Association, representing 
more than 90 percent of the productive capacity of the domestic plumbing 
fixture industry, urges that the Committee on Ways and Means of the House 
of Representatives consider favorably H. R. 6006, which, if enacted, would result 
in desirable and beneficial amendments to the Antidumping Act. 

Data gathered by this association and the Department of Commerce show 
that imports of plumbing fixtures into this country are on the increase, and 
information received by this association indicates that, in the recent past, 
there have been actual instances of the dumping of plumbing fixtures on the 
domestic markets. Having witnessed the demoralizing effect of unfair foreign 
competition on the domestic dinnerware and textile industries, the industry 
which this association represents is keenly interested in the passage of any 
legislation which would tend to prevent similar occurrences in other American 
industries, particularly the plumbing-fixture industry. 

We believe that the proposed amendments provided for in H. R. 6006, which 
have been recommended after thoughtful study by experts in the field, would, 
in a simple and constructive way, materially increase the effectiveness of 
the Antidumping Act, and tend to insure that those American industries en- 
titled thereto are protected from the dumping of products in this country by 
foreign countries. We hope, therefore, that the proposed legislation will receive 
the unanimous approval of your committee. 

Very truly yours, 
Wma. E. Kramer, Secretary. 


Van CAMP SEA Foon Co., INc., 
Terminal Island, Calif., July 24, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House Office Building, Washington, D. C. 


My DEAR CONGRESSMAN Cooper: This letter is written in anticipation of a 
hearing by your committee set for July 29 to consider proposed amendments 
to the Antidumping Act of 1921. 

We are one of the largest canners of tuna fish in the world and have during 
the past 45 years played a major role in the development of the industry. 
Our brand, Chicken of the Sea, is the best-known brand in the industry. We 
have continually advertised our product nationally since 1923 and have a 
substantial investment in plant and equipment. 

Our principal source of raw material, the tunafish, is from American fishing 
vessels. However, we are also a large importer of frozen tuna from Japan 
and we also import to a limited extent from South America. We are aware 
of the low price albacore exported from Japan during the calendar year 1956 
and early 1957 and we purchased some of it. Unquestionably, this dumping 
of frozen tuna had an adverse effect upon all of the canning companies. Every 
eanner bought some of this tuna from Japan because it is and was cheap. In 
this highly competitive market, price is very important, so every American 
eanner had to buy for its own protection. If, on the other hand, no American 
canner had purchased any of it, it would have been purchased by Japanese 
canners who would then have dumped canned tuna into the United States rather 
than the frozen whole fish. 

All of these matters have seriously injured the United States industry. It 
has had a bad effect on fish canners, some of whom have failed and at least 
one has given up packing tuna. But the chief injury has been to the United 
States fishermen and to the owners of the United States fishing boats. 

The Japanese tuna fisheries have become more and more a Japanese Gov- 
ernment operation, as can be clearly seen from a report of the Japanese Policy 
Committee of December 1956. The Japanese Government has created a cartel 
for the export of tuna, and by its action in 1956 effectively caused the losses 
suffered by the freezers when they exported tuna to the United States below 
its cost to them to be repaid. 
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This company has continually sought to develop the market for canned 
tuna in the United States. We have been successful in increasing the use of 
tuna by consumers, but the increase which we have developed is being con- 
tinually absorbed by additional Japanese exports. We are certain this trend 
will continue. 

May we respectively suggest that in addition to the present hearing on pro- 
posed amendments of the Antidumping Act of 1921, the committee institute a 
general inquiry into the tuna industry of the United States and the effect 
thereon of the Japanese competition, with particular reference to the support 
of the Japanese tuna industry by the Japanese Government. 

Respectfully yours, 
Van Camp Sea Foop Co., INc., 
By GrpBert C. VAN CAMP, Jr., 
President. 


Five Star FisH AND CoLp STORAGE 
( FISHERMAN’S CO-OPERATIVE), 
San Diego, Calif., July 22, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House Office Building, Washington, D.C. 


DEAR CONGRESSMAN Cooper: This is a copy of an application filed with the 
Tariff Commission July 15, 1957. We feel that it accurately sets forth the 
predicament that the albacore fishermen find themselves in. We also believe 
that a fair quota that would protect the United States albacore industry would 
be the most equitable answer to our problem. 

Very truly yours, 
M. D. Stewart, Manager. 


UNITED STATES OF AMERICA BEFORE THE FEDERAL TARIFF COMMISSION 
Docket No.—— 


IN THE MATTER OF THE APPLICATION OF Five STAR FISH AND COLD STORAGE, A 
COOPERATIVE FisH MARKETING CORPORATION 


APPLICATION FOR INVESTIGATION HEARING AND RECOMMENDATION 


This Applicant files this application with this honorable commission requesting 
an investigation hearing and recommendation regarding the removal of fresh 
frozen Albacore from the free duty list and the establishment of an import quota. 


I 


This application is filed by the above applicant under the rules as set forth 
in the Code of Federal Regulations, Title 19, Chapter II, Part 207; as those 
rules affect investigations, hearings and recommendations under Sec. 7, of the 
Trade Agreements Extension Act of 1951 as amended, (19 U. S. C. 1364), also, 
any other United States Law, rule or regulation pertaining to or applicable to the 
above subject. 

Ir 


This applicant, Five Star FisH AND CoLp SToracg, is a [end p. 1, Orig. Applic.] 
California corporation duly organized and existing as a cooperative marketing 
association under and by virtue of the provisions of the Fish Marketing Act 
of the State of California (S. 1933, C. 815) and is operated for the mutual 
benefit of the members thereof. It conforms to the requirements set forth in 
Title 15, United States Code, Section 521. The office and address of this applicant 
is 2401 North Harbor Drive, San Diego 1, California. M. D. Stewart is the 
duly appointed and acting manager of this applicant. For all purposes of this 
application his address is the same as this applicant. The said manager is duly 
authorized to sign and file this application on behalf of Five Star Fish and Cold 
Storage. 

Ir 


Applicant’s membership is composed of the owners or operators of approxi- 
mately 175 small United States Flag fishing boats. The principal catch of these 
boats is Albacore, a species of tuna fish. The boats associated in this coopera- 
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tive are in general to all fishing boats of United States Registry whose business 
is fishing for Albacore. These boats range in carrying capacity from boats 
capable of carrying approximately three tons of iced Albacore to boats that 
are capable of carrying approximately 50 tons of iced Albacore. The fishing 
crew of the small boats is occasionally [end p. 2, Orig. Applic.] one man while 
the larger boats carry up to six men as a crew. These boats also range in re- 
placement value from about $5,000.00 replacement value for the smallest boats 
to about $75,000.00 replacement value for the larger boats. The small boats 
are Jig or Troll boats; the larger boats are live bait boats or a combination 
where either jig operations or live bait operations can be used. The majority of 
the owners or operators of this applicant’s boats make San Diego, California 
their home. 
IV 


The reason for filing this application is that this applicant specifically on 
behalf of its membership and in general on behalf of all owners and operators of 
fishing boats engaged in the United States domestic fishery for Albacore, seeks 
relief from the severe economic damage that has been caused the domestic 
Albacore fishery for several past years and severe economic damage that this 
fishery will suffer in future years because of foreign produced Albacore being 
shipped frozen and duty free into the United States. 

By that certain General Agreement on Tariffs and Trade negotiated at Geneva, 
Switzerland, from February to June 1955, an agreement was reached with 
Japan, which is the only producer that ships substantial quantities of frozen 
Albacore into the United States, whereby fresh frozen [end p. 3. Orig. Applic.] 
Albacore was placed on the “Free List Items.” The binding of fresh and frozen 
Albacore on the free list appears in paragraph 1756 of that agreement. In 
general, the fishing ground of the domestic and foreign supply, the season of year 
when caught, and the tonnage caught. 


\ 


In the United States, the first commercial canning of tuna was the canning of 
Albacore. This was developed at San Pedro, California from domestic caught 
fish. This experiment started in 1903 and by 1907 the United States industry 
was established. Until about 1915 Albacore was the only Tuna canned here. 
With very minor exceptions all Albacore, regardless of the place of origin, that 
is landed in the United States is canned. 

The domestic fishery for Albacore is in the waters of the Pacific Ocean off 
the upper part of Baja California, Mexico and the coastlines of California, 
Washington, and Oregon. It has been caught as far north as off the coast of 
Canada and Alaska. Although a few fish can be caught earlier or later, the 
season for the United States fishery starts in the last half of June off the Mexi- 
ean Coast, then the fish works north until the first part of October when it again 
disappears out to sea. [End of p. 4. Orig. Applic.] 

The Japanese Albacore fishery in the parlance of the trade was formerly di- 
vided into summer season fishing and winter season fishing. Starting with the 
year 1952, the Japanese have developed a third category of fishing. The Japa- 
nese summer fishery is caught in waters off the coast of Japan much the same 
as our fishery is caught in waters off of our coast. This summer fishery of 
Japan is well under way in May. It reaches a sharp peak in June and by the 
middle of July the summer season is over. 

The Japanese winter fishery starts in early December and proceeds through 
March into April. The most of their winter fish comes from an area northwest 
of Midway Island. Their third fishery which is now beginning to produce heavy 
tonnage is fish caught by the long line method in the southern hemisphere (the 
Samoa-Fiji-Tonga area of the Pacific and southeast Indian Ocean). Most of this 
fish arrives in Japan by Mother ship. 

Very little Albacore is delivered to Japan during the months of August, Sep- 
tember, and October. These are the months that the Japanese have on hand 
large quantities of freezer fish. 

Japan’s year of Albacore fishing ends as our year begins and their heavy 
frozen fish shipments arrive in the United States at the same time that the 
domestic catch is being landed from the local boats. [End p. 5. Orig. Applic.] 

The first shipment of frozen Albacore from Japan was in the year 1925 when 
California canners bonght 415 tons. Also, in that year the domestic fishery 
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caught 11,100 tons of local Albacore. Then from 1926 to 1937 Albacore seemed 
to disappear from the Californian and Mexican waters. This applicant believes 
the Albacore did not disappear, but rather some change of current carried the 
fish farther offshore and for those years our fishermen did not find them. At 
that time little was known of the habits of the Albacore. The fishery in the 
warm water of Northern California, Washington and Oregon had not been dis- 
covered. Their feed and the water temperature they live in had not been deter- 
mined. All we know is that for those years they were not in the inshore waters 
off Baja California and Southern California. 

The next shipment of frozen albacore to the United States from Japan was 
in 1957. For the years 1927 to and including 1939 the Japanese exporters shipped 
various amounts of frozen tuna to the Pacific Coast of the United States. The 
umounts did not vary much from year to year and would average out at some 
figure between three and four thousand tons a year. Prior to 1932 all shipments 
were Albacore. Starting with 1982 and for the rest of this period, shipments 
were mixed, but Albacore predominated. Our next available figures of imports 
starts with the year 1950. The following [end p. 6. Orig. Applic.] table shows 
the frozen and canned imports from Japan for the years 1950 to 1956, inclusive. 
These figures are according to the Japanese Fishery Agency. The canned tuna 
has been converted to equivalent tons of raw fish for comparative purpose at 
the rate of 50 cases of 48%-lb. cans to the ton. 



















[Tons] 

















Frozen Canned Total 
1950 13, 363 12, 250 25, 913 
1951... 16, 313 6, 430 22, 743 
1952_. 22, 781 15, 180 | 37, 361 
1953 25, 611 18, 490 44, 017 
1954 33, 061 15, 550 48, 61T 
1955 33, 118 20, 145 53, 263 
1956 21, 989 20, 569 42, 549 


Thus over the seven-year period somewhat more than 80 percent of the Alba- 
core landed in Japan has been exported either in the canned or the frozen form. 
Of the frozen Albacore less than 10 percent goes to Canada; of the canned Alba- 
core less than a quarter goes to other countries than the United States. All 
the rest is imported into the United States and consumed here in the canned 
form. 










VII 
Prior to the 1938 season the domestic catch of Albacore Was small as measured 
by later catches. The domestic catch from 1989 to 1940 in tons by years was: 


Year : Catch Year—Con. Catch Year—Con. Catch 
1938... ee 8, 863 DOE Brrr ndiedians, bkaee 1946 niacin ts 















a alae 1948........ 16,750 | Akai 93" 499 
ila 7, 250 1944.____... 26, $87 1948_....... 24, 786 
i 5, 966 1945........ 18,721 eo 27, 387 


1 End p. 7, Orig. Applic 


Commencing with the 1950 catch we have figures for the total catch of both 
Japan and the United States gathered from the official figures of the Japanese 
and United States Government which are as follows: 


[Tons] 











Total United 


States 


Japan 













1950__. . 73, 850 | 37, 623 | 36, 227 
1951 _.. 45, 314: | 28, 069 | 17, 245 
1952__. fir 92,035 | 65, 756 | 26, 279 
1953... 73, 350 | 56, 000 | 17, 350 
1954 . ; 70, 649 | 57, 150 13, 499 
1955... 59, 593 | 44,724 | 14, 869 
1956. _ . i 84, 633 | 64, 676 | 19, 957 
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The above table shows that in 1950 the catch between the United States and 
Japan was nearly equally divided. However, from the above table it is easy 
to see that commencing with 1952 American tonnage is dropping and the Japan 
tonnage is increasing. In the year 1956 the Japanese fishermen caught 44,719 
tons more Albacore than the American fishermen, 


VIII. THE DOMESTIC ALBACORE FISHING BOAT 


Although all the Albacore boats of the U. 8. Albacore fishery are small and 
follow more or less the same design, there is one particular type that was de- 
signed in San Diego for the Albacore fishery. Its designer and builder was the 
Kettenberg Boat Works of San Diego and it is known in the trade as a Ketten- 
berg. This boat is 38 feet long, 11 feet 6 inch beam. Originally these boats 
were built [end p. 8, Orig. Applic.] with gasoline engines, but as of today they 
are diesel driven. The main diesel engine is about 75 horsepower. It carries 
an auxiliary engine. The fishhold is insulated and refrigerated with coils. In 
the refrigerated hold it carries in ice about 10 tons of fresh frozen Albacore in 
the round. It can stay at sea and on Albacore fishing grounds from 4 to 6 weeks. 
It can fish as a live bait boat or as a jig boat. As a live bait boat it needs a 
crew of 4 men. As a jig boat it carries a crew of two fishermen. It burns about 
3% gallons of diesel fuel an hour. Diesel now sells at San Diego, California, 
for 16.2¢ a gallon. It requires 14 blocks of ice per trip at $1.55 per block. Its 
bait nets cost about $850.00. These nets need constant care and repair. The 
life of a net is short, with good care about three years, but if snagged on the 
bait grounds, can be torn or lost on one trip. 

For those fishermen who can afford to carry insurance on their boat, the pre- 
mium is about $60.00 per thousand per annum. Kettenberg Boat Works states 
that in 1948 they built their last commercial Albacore boat. That from 1948 
the banks will not loan money on new construction. That the fishermen do not 
buy. That they appear not to have the purchase price. Practically the same 
answer will be given by any Pacific Coast boatyard that build small fishing 
boats. [End p. 9, Orig. Applic.1 

It is not merely coincidental but it is an economic fact that as Japanese Tuna 
fishermen, backed by their Government, built up their tuna fleet, venture money 
deserted the American tuna boats. There was good reason for this money to 
leave this fishery. These respective fisheries work on completely different eco- 
nomic levels. 

As to the number of U. S. registry fishing boats that are from season to 
season actually engaged in the U. S. Albacore fishery, this applicant does not 
know of any present accurate records. Some boats fish Albacore part time. 

However, a complaint in the case of United States of America, before the Fed- 
eral Trade Commission, in the Matter of California Fish Canners Associa- 
tion, Inc., et al., Docket No. 6623, contains certain figures. The complaint is 
dated August 26, 1956. The attorneys for the Government who prepared that 
complaint stated that several years were spent collecting the information; also, 
that the investigation contained many volumes. Pages 19 and 20, Paragraph 
XVI of that complaint, reads in part as follows: 

“* * * Tuna is caught principally by three types of fishing vessels: (1) tuna 
clippers; (2) purse seiners; and (3) albacore boats. * * * 

“(3) ‘Albacore boats’ make up a fleet of approximately 3,500 small vessels 
which operate out of various points along the Pacific Coast. They seldom exceed 
60 feet in length and usually have long trolling poles from which several lines 
are extended and the catch is taken while the vessel is under way. 

“The Albacore fleet accounts for about 13 percent of the total United States 
tuna catch.” [End p. 10, Orig. Applic.] 

We believe that estimate is slightly high at least for the present years. If 
we take an average of the domestic tonnage caught in 1956 and divide it by 
1,500 boats, we would have 1314 tons catch per boat. Likewise, if these boats 
average three men per boat that would mean 4,500 men engaged in the domestic 
Albacore fishery last year. Last year was considered a good fishing year so 
the boats engaged would average a little higher than some years. If we go back 
to the season of 1950, when American boats caught 36,227 tons, it is possible 
that upward of 3,000 boats were fishing that year. : 


the 


re- 
tes 
948 
not 
me 
ing 


una 
ney 
r to 
PCO- 


1 to 
not 


"ed- 
cia- 
it is 
that 
also, 
raph 


tuna 


ssels 
ceed 
lines 


tates 


Bee 
it by 
boats 
estic 
ir so 
back 
ssible 


AMENDMENTS TO THE ANTIDUMPING ACT OF 1921 411 


IX. TRIP EXPENSE 


We have taken the actual figures for 1955 of a Kettenberg boat that made 
three trips for Albacore. The owners of this boat keep their boat in good con- 
dition, are conservative, and have their boat paid for. 

The first trip started for market fish on May 20, 1955, because of machinery 
failure the boat was in Mexican waters on June 20, 1955, with practically no 
market fish. They turned to Albacore. The first trip ended July 7, 1955. The 
date of the second trip was from July 15 to August 4, inclusive, 1955. The 
Albacore caught was 9,593 pounds, which was practically % load. The price 
was $310 per ton, which came to $1,486.92. The trip expense was $347.92. This 
trip [end p. 11, Orig. App.] there were three men; the wages of the three-man 
crew was $197.25 each, and the boat share was $568.50. 

The third trip covered a period of time from August 13 to September 6, 1955. 
The Albacore caught was 10,685 Ibs. The price was $330.00 per ton. The total 
value of the trip was $1,763.03. Trip expense was $280.17. Boat share was 
$751.57. The crew share divided three ways was $275.78 each. 

It is to be noted that on this boat trips averaged about \% load, but that is not 
uncommon in the Albacore fishery. This boat rates about average or slightly 
below average as to Albacore catch as to fishing time. These costs do not in- 
clude any expense such as maintenance, upkeep, overhaul, or insurance. Another 
Kettenberg boat has averaged a catch of 45 tons of Albacore a year for the past 
eight years. This is above average for Kettenberg boats. 


X. THE PRICE OF ALBACORE AND SOME OF THE ECONOMIC FACTORS 


In considering the economy of the tuna fishing industry, anything that affects 
one segment of the industry has an effect on the entire structure. Therefore, 
the depressing of the domestic Albacore catch through shipment of foreign frozen 
Albacore directly affects the fishing for domestic Albacore, but also it has its 
effect on other tuna species. [End p. 12, Orig. Applic. ] 

Prior to the year 1948, the Japanese catch of Albacore, tonnagewise, was not 
very large. Commencing with 1948, the Japanese tonnage catch and plans of 
the Japanese Albacore Fishermen have steadily increased. It is hard to figure 
what proportions that tonnage will reach in the period immediately ahead, but it 
is certain to increase. This is reflected in the vast expansion of the Japanese 
fishing fleet in general. It is reflected in their newly developed long line fishery 
in the Southern Pacific and Indian Ocean. It is further reflected in their present 
policy of mother ship exploratory cruises around the world. 

Prior to the year 1950, the Japanese Albacore that was not canned in Japan 
came to the United States in frozen form. Also, it must not be overlooked that 
the vast majority of the Albacore canned in Japan reached the American market. 
Starting with the year 1950, small shipment of frozen Japanese Albacore was 
delivered to Canada. These shipments have increased each year until in 1956 
it amounted to approximately 5,000 tons. As to this date, 80% of the Japanese 
frozen Albacore is shipped to the United States, while 75% of the Japanese 
canned Albacore finds a market here. If this condition continues, and with the 
Japanese volume of catch increasing, we respectfully ask what will happen, not 
alone to the domestic Albacore fisheries, but to the entire domestic tuna fisheries 
if this frozen Albacore in each [end p. 13, Orig. Applic.] year’s increasing volume 
continues to reach our docks without quota and duty free. 


xI. 


In the United States market Albacore is sold as white meat tuna. The other 
tunas are sold as light meat tuna. When the market is not artificially depressed, 
white meat tuna sells for from $1.00 to $1.75 a case higher than light meat tuna. 
A case consists of 48 %-lb. cans. That standard of packing is recognized both in 
the United States and Japan. 

Albacore yields a higher case pack per ton than any other tuna specie; its 
nearest rivals both as to quality and case pack are Yellowfin and Big Eye; the 
domestic caught Yellowfin yields from 40 to 42 cases per ton. The domestic 
eaught Albacore yields from 50 to 53 cases per ton. The reason for the import’s 
higher yield is that the Japanese fishermen sort the fish. Only the large fish goes 
to the export freezer, the smaller fish are canned at home, and the drying effect 
of the freezing and shipment removes moisture from the export. The domestic 
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Albacore pack is more moist and has a better flavor, but unfortunately Albacore 
as white meat tuna sells more by color than by flavor. 


XII. PRICE OF DOMESTIC TUNA 


Where and when the domestic market is left to find its own level because of 
the higher yield per case and the higher [end p. 14, Orig. Applic.] sale price per 
case, domestic Albacore sells in the round at the cannery dock from $100.00 to 
$150.00 per ton higher than its nearest rival, the domestic Yellowfin. At times 
there has been a much wider spread between the two species. 

For many statistical figures used in this application we are deeply indebted 
to the United States Department of Interior Fish and Wildlife Service, Special 
Scientific Report, 1953. Its reports are complete in all respects to and including 
the year 1951. Some of its 1952 reports are not complete. Table 49, Pages 170 
and 171 of that book, shows the domestic catch of Albacore from the year 1911 
to the year 1951, inclusive. Starting with the year 1947, the following figures 
have been arrived at from that table. 








Year caught Tonnage Value Price per 
| caught | ton 
ewe cy bie a Oe i ne 
EE Le anaheim <o anbeibieeinwedaiaie 13, 422 | 6, 780, 000 | $500 
iirthlhcicstinecdcieealinndnnandidalie denies bee nake . 24, 74614 14, 659, 000 560 
Sie i tliceceiceracidle eiececesrah a cancer Ratan cin eedind aecicivg ak mcopeeenetabdapcainn be 27, 387 10, 039, 000 400 
i indlsd nad ccalaiahaendciicenn tetephnagteg lag intbind anne beinke< 36, 20742 13, 835, 000 380 
SE cid a ddS aNd hed ehuneiidndddenatwcdamimninc coke 17, 24544 5, 403, 000 310 


Starting with 1950, the 1950 and the 1951 domestic market of white-meat alba- 
core was depressed primarily because of the heavy imports from Japan of canned 
tuna in oil. These canned imports were the heaviest in the last half of 1950. 

In 1952 the price per ton for domestic Albacore delivered dockside Southern 
California averaged $450.00 per ton. [End p. 15, Orig. Applic. ] 

Year 1953 : $400.00 per ton. 
Year 1954 : $410.00 per ton. 
Year 1955: $310 to 350.00 per ton. 

The 1956 domestic season opened at $375.00 per ton; then dropped to $360.00, 
then to $350.00, then back to $375.00; then dropped back again to $300.00 per ton. 
This price of $300.00 per ton for domestic Albacore remained without change 
until July 8, 1957. On that date two canneries located in Southern California 
set a price of $310.00 per ton for domestic Albacore for the 1957 season. 


XIII. SOME OF THE EFFECTS OF JAPANESE IMPORTS ON U. S. PRICE AND VOLUME 


The United States Albacore fishery is ,with some slight exception of small 
volume, the only domesticated tuna fishery that enters the West Coast waters of 
the United States. For all practical purposes it is the only domestic Albacore 
fishery. It is the only tuna fishery for the small United States fishing boat. 
Ii is necessary to the United States fisheries economy. The unlimited duty- 
free imports of Albacore are driving that fishery out of existence. Statistics 
show that this domestic Albacore fishery is a permanent, seasonal run of domes- 
tic Albacore; that without protection this fishery not only cannot expand, 
but is being driven out of existence. [End p. 16, Orig. Applic. ] 

It must be remembered that the reduction of the ad valorem duty on “canned 
in oil’ tuna from 45% materially increased the volume of foreign canned white- 
meat tuna on the U. S. market. It also must be remembered that the large vol- 
ume of foreign light meat tuna reaching the U. S. consumer hurts the white- 
meat market. Also, the duty of 12%4% ad valorem on foreign “canned in brine” 
has definitely depressed the market. 


THE DEFINITE TREND ESTABLISHED IN 1956 


In 1956 the Japanese exporters of frozen tuna believed they were in a posi- 
tion to set an export price of $245.00 per ton dockside U. 8. A. They froze the 
Albacore for shipment with that price in mind. As part of that arrangement, on 
June 14, 1956, the exporting Japanese companies formed a combine named “The 
Frozen Tuna Mutual Sales Company.” They fixed a quota which was intended 
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to control frozen Albacore exports to the United States. In this overall quota 
each of the Mutual Sales Company’s parent companies had a quota. However, on 
June 24, 1956, two of the companies that set up the sales company sold 5,000 
tons of frozen Albacore to Columbia River Packing Company for $415.00 per 
ton dockside, Astoria, Oregon. Next, the summer season for J'apanese Alba- 
core produced in July 1956 a very heavy yield. The Japanese export companies 
violated the quotas they had set among themselves and in July continued to 
buy fish to freeze and export. Also, in 1956 the United States domestic catch 
of Albacore [end p. 17, Orig. Applic.] amounted to approximately 20,000 tons. 
By October 1956, the Japanese had approximately 14,000 tons of frozen Alba- 
core on their hands that they had expected before that date to sell to the United 
States for a price in excess of $400.00 per ton. Also, they were not finding a 
market for that fish. The Japanese exporters found themselves without a 
market. They had to move the fish from the freezer so they dumped it on the 
United States market for the best price they could get and took their loss. 
Then to protect themselves for the future they drastically cut the ex-boat price 
to the Japanese fishing boats and pegged the export price for Albacore at $270.00 
per ton F. O. B. Tokyo. They were also seeking relief form their loss from 
the Japanese Government. They are now shipping Albacore into the United 
States on the $270.00 F. O. B. Tokyo price and with the materially reduced 
price to their fishermen still in effect. 

The above manipulation of the Japanese export price has resulted in the U. 8S. 
domestic price being forced down in the later part of the 1956 season to 
$300.00 per ton F. O. B. Southern California canners’ dock. That has remained 
the price to, at least, July 10, 1957. 


XIV. SUMMARY 


It is this Applicant’s view that statistics show that the United States domestic 
Albacore fishery is, as far as price is concerned, at present completely at the 
merey of the operations of the men in charge of and in control of the [end p. 18, 
Orig. Applic.] Japanese frozen Albacore exports. That the Japanese fishery 
controls enough volume of Albacore to cause and will cause economic ruin to 
the United States Albacore fishing boats. 

In a late October 1956 issue of the Japanese publication Suisan Tsushem 
there is a rather full report of how the Japanese exporters manipulated the 
frozen Albacore imports to the United States. This applicant has what it 
believes to be an accurate translation. A paragraph on the first page reads 
as follows: 

“Frozen tuna exports with an annual average profit of $1,800,000 have been 
the mainstay of the export trade in marine products and of these, the Albacore 
has been the star performer from the standpoint of the percentage of American 
dollars earned. That such huge losses as these should finally be incurred by 
this highly regarded export trade in frozen albacore should stimulate our think- 
ing immensely.” 

The three paragraphs at the top of the last page read as follows: 

“5. In order to carry out these plans, a price committee will be formed within 
the Mutual Sales Company. This committee will set the pattern for buying and 
selling in accordance with conditions. 

“These matters have not yet gone beyond the planning stage but in order 
to put these into effect, the backing of the government above all is required. 

“Although petitions containing these plans are now being submitted to the 
authorities concerned, mainly by the Frozen Tuna Mutal Sales Association, the 
question is how these will be evaluated and how these plans may even be joined 
with the problem of revising the import-export laws which is the subject of 
discussion these days and become one of the focal points in the future.” [End 
p. 19, Orig. Applic.] 

The United States domestic tuna industry measured by years is young. 
Statistics show that when given a chance and left to its own resources and 
fair competition this industry regarding all segments of it showed the ability 
to organize and expand to meet the growing consumer demand. That was true 
both as to development of a type of boat, sufficient number of boats and canning 
facilities. In the Special Scientific Report, Fisheries No. 104, of the Fish and 
Wild Life Service, that has been previously quoted, there appears a paragraph 
on page 434, that this Applicant believes should be quoted here. It is as follows: 
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“2. The several different forms of tariff rates on the various products of the 
tuna industry should be properly related. There is no logical relationship be- 
tween a 45 percent ad valorem duty on tuna canned in oil, a 12% percent duty 
on tuna canned in brine, and no duty on frozen tuna. The actual level of rates 
for these products is not suggested herein, only the suggestion that whatever the 
actual levels of rates may be, that the duties on the various products be properly 
related. The appropriate Executive and Independent agencies can furnish 
technical information in this regard which would help to accomplish this.” 

It is to be noted that the above was printed in 1953. Since that date, the 
45% ad valorem duty on tuna canned in oil has been reduced to 35%. This 
favored the importer but there has been no relief for the domestic producer. 
We know of no suggestion since that date that the 12% percent duty on tuna 
“canned in brine be increased to 25 percent or any other figure so as to equalize 
with the oil import nor do we know of any suggestion of a duty or quota on 
fresh or frozen imports of Albacore. [End p. 20, Orig. Applic.] 

This applicant has a copy of a hearing held February 4, 5, 6, and 7, 1952, on 
the proposed bill H. R. 5698. Applicant has taken into consideration facts 
produced at that hearing. We have noted the questions raised by the technical 
service of the Tariff Commission as to just how effective a tariff on the fresh 
or frozen import would be. This Applicant respectfully submits that an equitable 
quota based on past years may be the answer to stabilizing both the imports into 
the United States and proper protection for the U. S. domestic Albacore fishery 
so that it may both operate and expand in a normal way. 

WHEREFORE, this Applicant prays: 

That this Honorable Commission set a date for a hearing on this petition. 

That this Applicant be granted the privilege to present oral and documentary 
proof at that hearing. 

That relief be granted this Applicant in the form of removing the concession 
with respect to frozen albacore tuna granted in the trade agreement with Japan 
concluded at Geneva, Switzerland, in 1955 and an imposition of a quota on frozen 
Albacore imports suitable in size to stabilize the albacore market. 

M. D. STEWART, 
Manager of Five Star Fish and Cold Storage, San Diego, Calif. 
JOHN H. THOMSEN, 
Attorney for Applicant, San Diego, Calif. 


STATE OF CALIFORNIA, 
DEPARTMENT OF FISH AND GAME, 
Sacramento, Calif., July 19, 1957. 
Hon. JERE Cooper, 
Chairman, House Ways and Means Committee, 
House Office Building, Washington, D. C. 
DEAR CONGRESSMAN Cooper: Problems have arisen in California concerning the 
dumping of foreign imports associated with the fisheries industries of the State. 
The department of fish and game desires to go on record recommending that 
the House Ways and Means Committee call public hearings concerning the amend- 
ing of the Antidumping Act of 1921. Also, we would like to go on record recom- 
mending that H. R. 5102, or a bill similar in nature, be passed to amend the above 
act. We feel that there are several inequities in the law, and that public hearings 
called to discuss the various aspects would bring such inequities to your attention. 
Sincerely yours, 
Setu Gorpon, Director. 


FISHERMEN’S COOPERATIVE ASSOCIATION OF SAN PEpDRO, 
San Pedro, Calif., July 29, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House Office Building, Washington, D. C. 


My Dear ConGressMAN: As a represntative of this association, I fully intended 
appearing before the Ways and Means Committee during the hearings on proposed 
amendments to the Antidumping Act of 1921. However, upon my return this 
morning from the American Fishery Advisory Committee meeting in Alaska, I 
ae our industry in another turmoil grave enough to prevent my leaving for 
the East. 
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Our local fishing fleet depends entirely and our long-range fleet depends par- 
tially on catching bluefin tuna to make a successful season. The run of bluefin 
this vear has come at a time when we simply cannot sell this fish without a price 
inducement to the canner. As a consequence, we have just been forced to lower 
our price $20 per ton in order to move the supply. The margin of profit to us is So 
small at this reduced price a loss or gain will be measured solely by the rapidity 
of a catch. 

I report this as it has, I believe, an intimate concern with the dumping problem. 
We are no longer in competition with other species of tuna produced domestically 
or even tuna produced in foreign countries and shipped here by private enterprise. 
Rather we are in direct competition with foreign private enterprise with the aid 
of their government. The domestic fishing fleet prides itself on being able to 
compete with any other fishing fleet under most circumstances but we certainly 
are not equipped to take on a major foreign nation, too. Incidentally, the foreign 
government, Japan, stepped into the act to cover the losses suffered by the Japa- 
nese exporters in shipping frozen tuna to this country at a price below their cost 
of production. 

The American Tunaboat Association instituted a complaint to the Secretary 
of the Treasury during 1956 and cited the case of 14,000 tons of albacore tuna 
ready to be dumped on this market as the commodity in question. We believe 
the case presented by the Tunaboat Association to be one of the most clear and 
complete presentations under the Antidumping Act and certainly definite in its 
proof of dumping. The Secretary of the Treasury, however, determined that the 
asserted dumping did not exist under the provisions of the act. 

During the past 10 years, some 92 applications for relief under the Anti- 
dumping Act have been made and 2 have been granted. The time and expense 
necessary to make an application for relief are such that only hard-pressed busi- 
nesses would make. The instigators appear in every case to be completely 
assured that their application is bona fide in every respect and therefore deserv- 
ing of the protection due American industry. We cannot believe 90 out of 92 
-~ases could be unwarranted. We do believe the Antidumping Act is ineffective in 
its ability to determine most cases of dumping, however. 

The general consensus of opinion with regard to the act as held by many seg- 
ments of American industry is that the act presently is badly in need of at least 
5 amendments. Amendment 1 concerns the word “injury.” We in the fish busi- 
ness are well acquainted with this word and, because of a lack of definition, 
have had poor results from other acts. Until this word “injury” is pegged down 
where it belongs, the avenue of escape is endless. Any lack in domestic produc- 
tion, any decrease in employment, or any block to expansion of domestic busi- 
ness should each merit the definition of “injury” and be due any protection pro- 
vided by law. 

Another word in the act, “industry,” also gives rise to confusion. While “in- 
dustry” may be used to cover a number of businesses contributing a like product 
or a number of businesses funneling their production into the makeup of a com- 
modity, the definition within the act should limit “industry” to any specific 
item produced or handled that is or inay be affected by unfair pricing of similar 
items imported into this country. 

Finally, the words “foreign market value” must be clarified to mean simply 
the price that is charged and received without restrictions for the item in that 
foreign market. At the present time, the act defines “foreign market value” as 
the price at which the product is “sold or freely offered for sale.” This explana- 
tion has given room fer worthless restrictions imposed by the exporters that 
serve to defeat the protective measure of the act. 

The bills introduced in this Congress, H. R, 5102, H. R. 5120, H. R. 5138, and 
H. R. 5202, would greatly assist in making the act both effective and more easily 
administered. We do not, however, feel that H. R. 6006 or H. R. 6007 have the 
necessary material to make the act what it should be—a protection for American 
industry against unfair dumping of foreign goods into this market. 

In addition to our request that the committee consider the foregoing amend- 
ments to the Antidumping Act, we would also respectfully request that the House 
Ways and Means Committee through its authorization instigate an inquiry into 
the foreign competition with respect to tuna. 

I will appreciate having this letter made a part of the record of the hearing. 

Respectfully yours, 
MASON Case, General Vanager. 
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SUPERIOR ZINC Corp., 
Philadelphia, Pa., July 22, 1957. 
Subject: Public hearings on proposed amendments to the Antidumping Act, 
bills H. R. 6006 and H. R. 6007. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means of the House of Representatives, 
Washington, D.C. 

DEAR CONGRESSMAN Cooper: The Rayon Staple Fiber Producers Association, by 
their attorney, Kenneth C. Royall, wrote to the Bureau of Customs, Washing- 
ton, D. C., on December 6, 1956. We also wrote calling attention to page 4, 
December 6, 1956, rayon staple fiber industry, where the claim is made that 
imported staple fiber is being dumped into this country and slowing down their 
sales. 

We supply manufacturers of rayon with zine oxide, which is produced at our 
plant at Bristol, Pa., and naturally if our manufacturers of rayon are being 
slowed down, our business would also be affected. 

We trust that you will give their petition careful consideration as it appears 
from the facts adduced that we will all be affected. 

Very truly yours, 
L. H. WATMouUGH, 
President. 


AMERICAN ZINC SALES Co., 
Columbus, Ohio, July 24, 1957. 
Re hearings on proposed amendments to the Antidumping Act of 1921. 
CLERK, 
House Ways and Means Committee, 
House of Representatives, Washington, D.C. 

Dear Siz: The American Zine Sales Co., and its parent company, are miners, 
manufacturers, and distributors of zinc products. One of these products, zine 
oxide, is supplied to the rayon, glass, and ceramic industries which in recent 
years have been adversely affected by the findings under the Antidumping Act 
of 1921, and we, in turn, have been indirectly affected through the loss of some 
ef our markets due to the importation of rayon. In our opinion, certain 
amendments to this act, recommended by the Rayon Staple Fiber Producers 
Association, must be made to avoid reduction in the domestic output, and resulting 
unemployment of those dependent on this industry. 

To protect the rayon industry, as well as the zinc industry which is in an 
extremely difficult position due to foreign competition, we strongly endorse the 
proposed amendments to the Antidumping Act. 

Respectfully yours, 
A. C. Etpe, Vice President. 


THE EAGLE-PICHER Co.,, 
Cincinnati, Ohio, July 25, 1957. 
Re amendments to the Antidumping Act of 1921, House bills H. R. 6006, 6007, 
5102, 5120, 5138, 5139 and 5202. 
CLERK, 
Committee on Ways and Means, 
New House Office Building, Washington, D.C. 


Dear Srr: We refer to the subject above and the bills now scheduled for 
hearings before your committee. 

We wish to state by this letter our endorsement of and concurrence in said 
proposed amendments to the Antidumping Act of 1921. 

We wish to be recorded as being in agreement with the position of the Rayon 
Staple Fiber Producers Association. We respectfully submit that the principles 
embodied in the proposed amendments are in harmony with the intent of an 
Antidumping Act. 

Favorable action by the Committee is respectfully requested. 

Very truly yours, 
MILEs M. Zoitxer, Vice President. 
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STATEMENT OF H. C, LEE, VICE PRESIDENT, Basic, INC., TO THE COMMITTEE ON WAYS 
AND MEANS OF THE HOUSE OF REPRESENTATIVES ON PROPOSED AMENDMENTS TO 
THE ANTIDUMPING ACT 

I. INTRODUCTION 





This statement is submitted by Basic, Inc., an Ohio corporation, on behalf of 
proposed amendments to the Antidumping Act. 

Basic is an important supplier of granular basic refractories to the American 
steel industry. Its principal offices are located in Cleveland, Ohio. It conducts 
mining operations and has producing plants in Ohio and in Nevada. It employs 
approximately 1,100 people. Its stock is held by approximately 2,500 stock- 
holders. 

Granular basic refractories are used principally in the construction, mainte- 
nance and repair of basic hearths used to line the industrial furnaces which 
produce steel, copper and other important metallurgical products. One important 
refractory material is dead-burned magnesite, which Basic produces from magne- 
site and brucite (magnesium hydroxide) ores mined in Nevada. Other Ameri- 
can producers use ores mined in the State of Washington and in Nevada adjacent 
to Basic’s operations. Various companies are now producing or contemplating 
the production of synthetic magnesia. Dead-burned magnesite is also imported 
in large quantities—at the present time principally from deposits located in 
Austria and Yugoslavia. 

The essentiality of the domestic refractories industry to the common defense 
has been demonstrated in both World Wars and in the Korean war. In each of 
these emergencies, the domestic refractories industry has been called upon by 
the Government to undertake hurried and rapid expansion of its productive 
eapacity to meet the steel industry’s critical needs. The increased demand was 
occasioned not only by expanding steel production but also by the gap created 
from foreign sources of magnesite supply having come under the control (or in 
case of the Korean war, merely threat of control) of enemy forces. The lesson 
to be drawn from this experience is that in peacetime, also, there should be 
orderly growth and development by the domestic refractories industry at a rate 
commensurate to that of the steel industry to assure that during any forth- 
coming emergency the mobilization base will rest on domestic supplies and not 
on foreign deposits lying within the very shadow of the Russian Army. Be- 
cause dumping today threatens that orderly growth and development, we are 
vitally affected by and interested in this committee’s work in writing a fair and 
workable Antidumping Act. 


II, THE THREAT OF DUMPING 










Our concern with the threat of dumping of dead-burned magnesite from abroad 
is based on the refractory industry’s history and on its contemporary experience. 

There are extensive high-grade foreign deposits (primarily in Austria and 
Yugoslavia) which are—and have been for a long time—actively worked with 
modern techniques and equipment and low-cost labor. Before the First World 
War no dead-burned magnesite of consequence was produced domestically ; there 
was almost complete reliance upon these foreign deposits. During the war, Aus- 
trian imports were cut off, and an American domestic industry was rapidly cre- 
ated. But during the period between the two World Wars the new domestic 
industry could not effectively compete with extensive foreign imports—whose 
prices were set not by the give and take of the market place but by European 
eartel interests. World War II again cut off imports; substantial rapid invest- 
ment by Basic and other companies, aided by rapid tax amortization, Govern- 
ment plant financing and other incentives, was needed to bring about essential 
production facilities. 

This pattern now threatens to repeat itself. Bureau of Mines statistics* 
show the following increases since the Second World War in the chief foreign 
production centers : 










os Magnesium compounds, table 9, preprint from Bureau of Mines Minerals Yearbook for 
54. 
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Crude magnesite production * 








Austria Yugoslavia 
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12 or more tons of crude magnesite are required to produce 1 ton of refractory magnesia. 


Significantly, an important part of the increase is accounted for by increased 
exports to the United States. A comparison of total Austrian exports. of 
refractory magnesia as compared with exports of the commodity to the United 
States shows the following: 


{Short tons] 


} 
Austrian ex- | Austrian ex- 
ports (total) ports to 
of refractory |United States 
magnesia | of refractory 


magnesia 
tebe — . —_—_—_—|- ae 
1950 id eS ’ ie 15. 77, 551 8, 694 
| eee . Sistah atts. aye stelateh<eneheer + nap haeanaannie pebeyted 167, 608 | 63, 477 





NOTE.—1950 statistics from Magnesium Compounds, table 11, preprint from Bureau of Mines Minerals 
Yearbook for 1954; 1955 statistics from chapter on magnesium compounds in Bureau of Mines Minerals 
Yearbook for 1955, soon to be published. 


The existence of foreign surpluses is directly associated with the threat of 
dumping. A comparison of prices at which Austrian magnesite is sold to the 
United States and to other countries shows a lower rate of return on United 
States sales than on sales to other export markets. Official Austrian Government 
trade statistics for 1956, available through the Bureau of Foreign Commerce, 
United States Department of Commerce, indicate that exports to the United 
States produced a return of $28.18 per ton, whereas Austrian sales to the Federal 
Republic of Germany averaged a $37.13 per ton return, to France a $57.43 per ton 
return, and to Italy $49.85, while all dead-burned magnesite exports from Austria 
averaged $38.52. In 1954, Basic, Inc., analyzed similar data from the same 
sources for submission to the Committee on Reciprocity Information. These 
1954 figures showed the return on Austrian sales of dead-burned magnesite to 
the United States averaged $28 per ton, whereas the sales return on Austrian 
exports to the Federal Republic of Germany averaged $48.98 per ton, and those 
tou France $52.97 per ton, and those to Italy $51.34 per ton. Indeed, it would 
appear that this disparity in prices should automatically result in a finding of 
dumping by the simple-arithmetic yardsticks now being recommended by the 
Treasury Department. 

Moreover, there has been a sporadic marketing pattern with respect to sub- 
stantial quantities of dead-burned magnesite by foreign producers. Bureau 
ot Census F'T—-110 series for the years 1951 through 1956 show United States 
imports of dead-burned magnesite came from 10 foreign countries, Canada, Brazil, 
Norway, United Kingdom, Germany, Austria, Italy, India, Yugoslavia, and 
Switzerland. Of these, only Canada and Austria exported quantities in each 
of the 6 years. 

Switzerland, for example, had no exports for 1951 through 1954, but in 1955 
shipped in approximately 18,500 tons of dead-burned magnesite. In 1956, total 
Swiss exports of dead-burned magnesite to the United States were approximately 
55 tons. Italy, which exported approximately 3,808 tons of dead-burned mag- 
nesite to the United States in 1951, shipped only 1,378 to the United States in 
1952, none during 1953 and 1954, but in the year 1955 resumed with 2,653 tons 
and by 1956 had climbed to a total of 7,115 tons. Similarly, the United Kingdom 
in 1951 exported 7,612 tons to the United States but only 500 tons in 1952 and 
nothing since. Such a sporadic pattern is a frequent concomitant of dumping. 


2 These figures have been compiled by converting metric quintals to short tons at the 
rate of 10 quintals to 1.1023 short tons, and by converting Austrian schillings to United 
Stat ollars et the rate of 26 schillings to 1 dollar 
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Studies by interested United States Government agencies have noted threat 
to United States production from increasing imports, and have made clear that 
foreign producers need no unfair trade advantage to compete in the United 
States market. Thus, H. B. Comstock, in the magnesium chapter from Mineral 
Facts and Problems, published as a preprint from Bulletin 556, Bureau of 
Mines, Department of Interior, wrote of the outlook and problems (see pp. 20 
and 21) of the magnesium refractories industry in the United States as follows: 

“Although the abundance of raw-material resources insures that the United 
States will remain self-sufficient in magnesia and other magnesium compounds, 
the trend toward increasing imports, especially from Austria and Yugoslavia, may 
result in lower domestic production. 

o * * ak * a He 


“Surplus tonnage is available in both Austria and Yugoslavia and the ocean- 
freight rates in effect between the Adriatic and American ports are low compared 
with rail-transportation rates from domestic producing plants to east-coast 
consuming centers.” 

These conclusions were based on data contained in the report, which was 
complete only through 1953. The trend of imports from Yugoslavia and Austria 
since that time fully bears out this analysis. 

Finally, it should be noted that imports have affected not only the volume 
of domestic magnesite refined from crude ores, but have also exercised a power- 
ful depressant upon the development and production of synthetic magnesia. 
Various synthetic processes—magnesia produced from sea water, brines, or 
dolomite—require costly initial plant investment and are relatively expensive. 
The state of the technology has progressed sufficiently to enable the synthetic 
to compete, in some degree, with domestically refined magnesia. It has not 
progressed sufficiently to warrant heavy capital investment with the overhang- 
ing threat of a flood of foreign imports, and its future is problematic so long as 
foreign imports increase their penetration of the domestic market. This is of 
particular importance in planning for a sound mobilization base, for the syn- 
thetic can be produced—from vast deposits of dolomite ore as well as from 
an inexhaustible supply of sea water. 

Because dumping is an unfair trade practice, Basic, Inc., as all domestic in- 
dustry, is concerned with a fair and workable antidumping law; our particular 
concern is grounded in the special circumstances of refractory marketing, which 
make clear that the domestic producer of magnesite must constantly face the 
threat of dumping from foreign producers generating surplus production. 


Ill. PROPOSED AMENDMENTS TO THE ANTIDUMPING ACT 


The basic purpose of the Antidumping Act is to achieve a healthy American 
economy by freeing it from the unfair trade practice of dumping. From the 
viewpoint of the domestic producer, this requires the Antidumping Act to be 
able to reach incipient dumping by providing an effective deterrent. At the 
same time, it recognizes that the domestic economy may sometimes benefit from 
dumping when no domestic producer is injured. 

We believe, as the Treasury report to Congress last February suggests, that 
the present legislation is soundly conceived to accomplish this dual objective. 

The key concept is the test for injury to domestic industry. There is no 
assessment without injury. When injury occurs, however, the dumping duty is 
more in the nature of an offset for the unjust enrichment resulting from the 
unfair trade practice than it is a penalty. In this connection, even when a 
duty is assessed, the measure is adjusted to the difference between the fair price 
and the unfair price after reflecting any credit attributable to such special 
circumstances as quantity discounts. 

From this viewpoint, Basic Inc., concurs with the Treasury Department’s pro- 
posed amendments to the Antidumping Act as represented in the identical bills, 
H. R. 6006 and H. R. 6007. These preserve the fundamental legislative concept 
but provide substantial improvement by changing the existing legislation to 
make its administration more certain and thus more effective. Of particular 
importance are the proposed new treatment for quantity discounts to enable an 
adjustment in the dumping duty assessed after a finding to be upward as well 
as downward; the revision to foreign market value so as to avoid situations 
where no duty is assessed even though sales are below fair value; and the 
proposed change to make more certain the ability to compute a constructive com- 
parison price for foreign market value. 
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In conjunction with the Treasury proposals, the following additional modi- 
fications to the present act would provide a more effective means for accom- 
plishing the act’s basic objectives with speed, certainty, and fairness to all: 

1. Some additional provision is needed to assure the imposition of dumping 
duties when a domestic industry is prevented by dumping from establishing 
itself in new market areas or from developing in an orderly manner existing 
market areas. Theoretically, such results should, in and of themselves, be 
sufficient to establish an injury under the act, and clearly they should not go 
uncontrolled in a free economy committed to the prevention of unfair trade 
practices. The usual indicia of actual injury, however, would necessarily be 
shown in such cases only on a speculative basis. Inhibition upon orderly growth 
and development is a special category of harm similar but not identical to that 
now expressly covered in the act’s requirement that the duty must be assessed 
if the Commission determines an industry in the United States is prevented from 
being established by reason of the dumping. 

An amendment to section 201 (a) of the present act by inserting just before 
the last comma in the first sentence the following words should help to cure this 
problem : 

“* * * or from developing new market areas or participating in the growth of 
existing markets, * * *.” 

This change would still require a causal connection between dumping and the 
inability of the industry to develop its markets in an orderly manner, and thus 
avoid frivolous or insubstantial claims. On the other hand, it would make clear 
that no manifestation of the more usual indicia of injury such as loss or decline 
in relative market participation need necessarily be proven before the duty 
could be imposed. Exclusion from a part of the domestic market by the unfair 
practice would be sufficient evidence of injury. 

The situation with respect to marketing domestically produced dead-burned 
magnesite illustrates the need for this type of an amendment. The railroad 
haul involved in moving mined magnesite from Washington and Nevada to the 
major steel-producing areas east of the Mississippi, and higher plant costs for 
more favorably located synthetic facilities, confront the domestic industry with 
a difficult competitive problem at best, because of the benefits which Austrian 
and Yugoslavian ore shipments from the Adriatic derive from cheap ocean trans- 
port to the major consuming markets in the eastern United States. The opening 
of the St. Lawrence seaway will expand the area of intense competition from 
these foreign exports. 

In such areas of intense competition the margin of being able to compete at 
all is often very thin. If a foreign competitor can add to the normal market 
uncertainties by sporadic and unrestrained dumping, a market area can, at his 
discretion, become so unattractive as to force retrenchment or withdrawal by the 
domestic industry in order to prevent operations from becoming unprofitable. 
Retrenchment may also take the form of a reduced sales effort in an otherwise 
expanding market. Established customers and accounts where the direct sales 
effort could be on a minimal basis involving a low cost of sales per unit might be 
retained, but promotional work and new sales effort reduced or eliminated. In 
those circumstances, the domestic producer is injured just as surely as if a 
specific sale is lost in direct competition with dumped material. 

As an illustration of how this can work, statistics published in the American 
Iron & Steel Institute Directory show that total steel ingot capacity in the 
United States increased by 28 percent between January 1, 1951, and January 1, 
1957, from 104,229,650 tons to 133,459,150 tons. In this period, the eastern steel- 
producing district recorded an increase in capacity of 34 percent, rising from 
20,823,230 tons to 27,971,920 tons. Thus, in a growing domestic market for 
refractories, the eastern district has outstripped the rest of the country. 

In this eastern area of most rapid growth in the steel industry, the dead- 
burned magnesite competition with Austrian imports and Yugoslavian imports 
has been most intense, and the Bureau of Mines preprint from the 1954 Yearbook 
chapter on magnesium compounds states that imports of dead-burned and grain 
magnesia (including periclase) during 1954 increased 74 percent above 1953, 
while domestic sales that year declined. Even though the steel ingot capacity 
has had the steady increase in capacity since 1951, the domestic refractories 
industry on the latest figures available shows that the level of production in 
1955 of refractory magnesia (418,761 tons sold or used by producers) was still 
below the 1951 figure 432,197 tons). 
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The suggested change in wording of section 201 (a) would help to eliminate 
the risk and uncertainty of unfair practices in such highly competitive markets 
and might provide the margin needed to keep the domestic producer active. To 
that end we believe this would make for a more effective act and thus contribute 
to the health of the domestic economy. 

2. It has long been understood that substantive rights may be rendered inffec- 
tual if the procedures for asserting them are inadequate. Certain procedural 
deficiencies will still exist after the Treasury’s suggested amendments are 
adopted, and we believe the following additional provisions, many of which have 
wide support from domestic industry and from importers alike, as well as from 
professional groups and associations, are needed to achieve a modernization of 
the act that will facilitate the law’s development into an effective and fair in- 
strument to control dumping. 

(a) Provision should be made for public notice to interested parties, through 
the Federal Register and otherwise, upon the institution of a dumping investi- 
gation by the Secretary of the Treasury. 

The standing committee on customs law of the American Bar Association has 
reported, “A fundamental objection to the operation and application of the anti- 
dumping statute has consistently been the lack of adequate notice to importers 
and other interested parties of the institution of an investigation by the Treasury 
Department to determine whether a basis exists for finding a violation of the 
statute.” Domestic industry clearly is included in the “other parties” needing 
notice. Although the experience has been that the Secretary has courteously 
received facts and views presented by parties aware of pending proceedings, 
there are many cases where parties were unaware of the pendency of proceed- 
ings. Thus, domestic industry might practically be unable to make a contri- 
bution to the Secretary’s factfinding. Moreover, the rumors and speculation 
which may arise in the absence of formal notice not only fail to serve the func- 
tion of informing the real parties in interest but may be destructive to the car- 
rying on of business by impelling the formulation of unsound business decisions. 
Accordingly, the statute should be amended to provide for formal public notice. 
This could be done by adding to section 201 (b), between the words “forthwith 
authorize” in the present text, the following phrase: “* * *, and with due pub- 
lic notice, * * *.” 

(b) Provision should be made to require the Tariff Commission, upon being 
advised by the Secretary of the Treasury of a dumping determination, to hold 
public hearings at which all interested parties shall be given an opportunity to 
be present, to produce evidence and to be heard. 

At present there is no statutory requirement for a hearing. The Commission, 
drawing upon its experience with other statutes, has, in fact. held such public 
hearings in its dumping act proceedings. The practice is a commendable one 
and should be formalized by specific statutory requirement to assure the orderly 
administration of the law. The American Bar Association has recommended 
such an amendment. This objective can be accomplished by modifying the first 
part of the second sentence of the present text of section 201 (a) of the act to 
read: “The said Commission, after investigation, with public notice and public 
hearing for interested parties, shall notify the Secretary of its determina- 
Grom; 49.” 

(c) The Tariff Commission should be required to set forth publicly the report 
of its findings and conclusions, and the basis therefor. 

At present there is no such requirement. Although, the Tariff Commission 
has on occasion published its bare conclusions, it has done so without indicating 
the basis therefore. Such practice is deficient in many respects especially as 
here where the broad concept of injury must be interpreted in differing circum- 
stances: (1) It fails to establish any line of cases as precedents for the future; 
(2) it fails to provide guidance, either for the parties in the case or for other 
parties confronted with similar situations; (3) it fails to provide any basis by 
which Congress can determine whether the Commission has properly exercised 
its statutory duty. 

The Commission's determination of “injury” is an adjudicatory function, not 
unlike functions exercised by numerous quasi-judicial administrative agencies. 
Sound administrative practice has dictated that in making such determinations, 
the basis for them be fully set forth. This is the law with respect to many 
such agencies, and should be applicable to the findings and conclusions of the 
Tariff Commission in dumping proceedings. The American Bar Association has 
recommended the following which appears to be a suitable amendment : 
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“The testimony is every investigation conducted hereunder by the Tariff Com- 
mission shall be reduced to writing and a transcript thereof with the findings 
and recommendation of the Commission shall be the official record of the pro- 
eeedings and findings in the case. Said findings and recommendation of the 
Commission shall include a full statement of the basis thereof and reasons there- 
for, and shall immediately be made public.” 

(@d) Provision should be made for some public notice and hearing when the 
lifting of dumping duties are proposed after a finding. 

The present law has no requirement of this kind and the regulations outline 
only an informal procedure making it entirely discretionary with the Secretary. 
Thus there appears to be a gap which could operate to nullify the findings arrived 
at through the long and deliberate proceedings required of the Commission. 
Opportunity for interested parties to be heard whenever the Secretary proposes to 
eliminate the dumping duty would serve to avoid injury to domestic industry 
by a premature action of this kind. This could be accomplished by adding to 
the last sentence of the present text of section 201 (a) the following: “* * *, 
and such finidng shall not be modified or revoked without due public notice and 
hearing by the Secretary.” 

One final point, which we believe important in the committee’s consideration of 
the proposed amendments to the present act, is the need to make clear that the 
Treasury’s legislative proposals are predicated upon the announced intention of 
the Treasury to improve existing administrative machinery under the present 
law for detecting possible instances of dumping. The revision of forms, regu- 
lations, and instructions applicable to this problem and other administrative 
reforms forecast in the Treasury’s February report to Congress are most com- 
mendable and appear to Basic Inc., to be an indispensable corollary to the amend- 
ments proposed to the act by the Treasury and to the additional suggestions 
made in this statement. 


CoRDAGE INSTITUTE, 
New York, July 23, 1957. 
Hon. JERE Cooper, 
Chairman, Ways and Means Committee, 
House of Representatives, Washington 25, D. C. 

Deak Mr. Cooper: We understand that the Ways and Means Committee will 
conduct hearings beginning July 29, 1957, on proposed amendments to the Anti- 
dumping Act. We believe that the committee will receive a number of requests 
to be heard on the several measures which have been proposed, and since we 
believe that the time of the committee is limited we will be content with the 
filing of this statement of our views with the understanding that it will be 
incorporated in the record. 

The United States hard fiber cordage and twin industry is suffering from the 
effects of unrestricted import competition to as great an extent as any other 
domestic industry. Our largest products in volume on a pound basis are hard 
fiber agricultural and industrial twines. Imports of agricultural twine in 1952 
amounted to 33 percent of the domestic market. In 1956 imports had increased 
to 61 percent of the farm twine market. Imports of industrial twine in 1956 
amounted to 56 percent of the market. 

A number of countries export hard fiber twines to the United States, and we 
believe that many of the shippers at one time or another sell their merchandise 
in this market at less than the home price. However, we are among those 
many other industriess who have been unsuccessful in obtaining a finding of 
dumping. From our own experience we believe that the antidumping law 
should be amended to the end that the law could be administered with greater 
speed and that the agency charged with the administration of the law be 
required to hold public hearings and to make public the evidence and facts 
upon which it bases its decision. Also provision should be made for a review 
by the Court of Customs and Patent Appeals of findings in dumping investiga- 
tions. 

We believe that dumping, per se, is destructive and should be prevented re- 
gardless of whether injury can be shown. Therefore, we feel that the injury 
test should be eliminated except in cases where no similar merchandise is pro- 
duced in the United States. 

We also recommend that “fair” and “foreign market value” be clearly de- 
fined so as to simplify the determination of foreign value and prevent defeat 
of the objectives of the act by the devious devices employed in the past. 
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For the foregoing reasons we are in favor of H. R. 5120 and we urge the ap- 
proval of this bill by your committee. H. R. 6006, in our opinion, does not go 
far enough in correcting the deficiencies of the present Antidumping Act. 

Sincerely yours, 
DeWitt C. Scureck, Secretary. 


STATEMENT BY R. BurorD BRANDIS, CHIEF ECONOMIST, AMERICAN COTTON 
MANUFACTURERS INSTITUTE, INC., WASHINGTON, D. C. 


Mr. Chairman and members of the committee, we believe that meaningful 
revision of the Antidumping Act is long overdue and therefore appreciate this 
opportunity to present our views to the committee. 

The report submitted to Congress by the Secretary of the Treasury in Feb- 
ruary of this year reveals that only a small fraction of complaints filed under 
the Antidumping Act of 1921 have led to the imposition of dumping duties. The 
Treasury has now suggested certain amendments to the act and these are in- 
corporated in the identical bills H. R. 6006 and 6007. 

While enactment of the amendments recommended by the Treasury would 
represent a step forward toward an effective control of dumping, we do not 
believe that the Treasury recommendations correct all the major difficulties in 
the present antidumping rules and procedures revealed by the Treasury’s own 
report of last February. 

The membership of the American Cotton Manufacturers Institute in the an- 
nual meeting last April adopted the following resolution which had been pro- 
posed by our foreign trade committee: 

“The Customs Simplification Act of 1956 provided for a review by the Treas- 
ury Department of the operational effectiveness of the Antidumping Act of 1921. 
The Secretary of the Treasury filed this report with the Congress on February 
1, 1957. This report, as well as other studies of the matter, indicate clearly 
that the act is now virtually a dead letter. 

“Legislation tightening up and making the antidumping machinery effective 
for the protection of American industry is clearly needed. Firm administration 
of any such new legislation is equally important. 

“The American Cotton Manufacturers Institute supports action designed to 
accomplish these objectives.” 

We believe that if the injury test is to be retained in the amended bill the 
burden of proof should be reversed; in other words, where dumping is found 
to exist injury should be presumed to have occurred or to be threatened and 
dumping duties applied unless lack of injury can be proved to the satisfaction 
of the Tariff Commission. We believe the word “industry” should be defined in 
the Antidumping Act in the same way that it is now defined in the Trade Agree- 
ments Act with the addition of language incorporating the geographic segment 
principle established in the soil-pipe case. 

We think it essential in tightening up administration of the act that a time 
limit, pe*haps 90 days, be established within which the Treasury must act on 
complaints of alleged dumping. In this connection we also advocate requiring 
a published report of the determination made and the reasons therefor. 


Cxuas. NrepNer’s Sons Co., 
Malden, Mass., July 29, 1957. 
Re antidumping hearings. 
HOUSE OF REPRESENTATIVES, 
Ways and Means, Washington, D. C. 
(Attention clerk.) 


JENTLEMEN : We, Chas. Neidner’s Sons Co., of 10-20 James Street, Malden, 
Mass., manufacturers of unlined linen fire hose as listed in paragraph No. 1007 
of the United States Tariff Commission Supplement No. 3 to United States Im- 
port Duties (1952), would like to file a formal protest against specific foreign 
manufacturers of unlined linen fire hose for violations of the Antidumping Act, 
1921 (19 U. 8. C. 160-171). 

On September 27, 1956, we filed charges with the Commission of Customs and 
with the Secretary of Commerce concerning an award of the United States Agri- 
culture Department, United States Forest Service, Missoula, Mont., invitation 
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No. 72-56 issued April 13, 1956, to an American agent representing a foreign 
manufacturer; namely, Geo. Angus Co., Ltd., Toronto, Ontario, Canada. We 
showed that prices quoted were far below what we ‘believe to be a home market 
value in Canada. In subsequent correspondence with the United States 
Treasury Department we learned that the unlined linen fire hose in question 
was manufactured by Geo. Angus & Co., Ltd., near Lancaster, England, and 
that an investigation of our charges of violation of the Antidumping Act was 
under way. We have not as yet received the results of this investigation. 

We have learned of another English organization who is selling in this coun- 
try at a price considerably below the fair market value. Fire Armour Ltd., 
London W1, England, a merchant, not a manufacturer, has sold the W. D. Allen 
Manufacturing Co., of Chicago, Ill, at a price of $0.19%4 per foot f. o. b. Chicago, 
duty paid. The combined duty in paragraph No. 1007, $0.19% per pound and 
15 percent ad valorem, works out to 31 percent ad valorem duty. Therefore 
taking the price of $0.19%4 per foot and deducting only the 31 percent duty, 
making no allowance for freight, handling charges, or merchant’s commission, 
the home market value of Underwriter’s Laboratory, Inc., approved unlined linen 
fire hose would be less than $0.15 per foot. We believe this to be below the 
fair market value and charge Fire Armour Ltd., London W1, England, with 
violating the Antidumping Act of 1921. 

We would like to further state at this time that we not only believe a more 
stringent investigation of the antidumping law is necessary but also that the 
provisions of the act should be reviewed and that more definitive wording should 
be inserted so that the spirit of the law is not so easily disregarded. In one sec- 
tion of the law it is stated that in the absence of a fair market value that the 
eost of production should be used as a basis to determining whether or not the 
antidumping law is being enforced. In the unlined linen fire hose industry 
the underwriter’s label is required only in the United States and Canada, there- 
fore there is no fair market value overseas. Under these circumstances the 
manufacturer or merchant may sell in this country using the cost of production 
as a basis for tariff for the United States and can establish himself in the United 
States at an erroneously low price. Once established he may then set out to 
eliminate the domestic industries. Certainly the cost of production does not con- 
stitute a fair market value. 

We would also like to see a stronger penalty clause written into the act. It 
now states “the duty collectible is an amount equal to the difference between 
such purchase price or exporter’s sales price and the foreign market value.” 
This actually is no penalty; it merely charges that the party found guilty of 
violation of the antidumping law will be required to pay only the difference 
between his value, which was found to be a violation, and the correct value he 
should have originally paid. In other words, there is everything to gain by 
attempting to dump goods in the United States and absolutely nothing to lose. 
We would recommend a penalty of 25 percent of the established fair market 
value to be assessed anyone found guilty of violating the Antidumping Act. 
We feel certain that would eliminate any deliberate violators. 

Hoping you will inform me as to any action taken on this protest and thanking 
you for your courtesy and kind interest in this matter, Iam 

Sincerely yours, : 
CHARLES L. HAMILTON. 


STATEMENT BY THE AMERICAN PAPER AND PULP ASSOCIATION TO THE House WAYS 
AND MEANS COMMITTEE DURING CONSIDERATION OF THE PROPOSALS To AMEND 
THE ANTIDUMPING ACT 


This statement is being submitted on behalf of the American Paper and Pulp 
Association, the overall national association of the paper and pulp industry, in 
lieu of personal apearance before the House Ways and Means Committee during 
the hearings on proposals to amend the Antidumping Act. 

The paper and pulp industry, as the fifth largest industry in the United 
States, is vitally interested in all questions pertaining to international trade and 
it is this interest which occasions us to express these views to the House Ways 
and Means Committee. It is our understanding that a number of bills are 
before this committee for consideration, some proposing fairly sweeping changes 
in the act; while others, such as those introduced at the request of the Treasury 
Department, offer only slight changes in the present antidumping law. These 
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latter bills have their origin in the report of the Secretary of the Treasury to 
the Congress on the operation and effectiveness of the Antidumping Act and on 
the amendments to the act considered desirable or necessary. 

It is to this report of the Secretary of the Treasury, which has been reviewed 
earefully by members of our industry, that we will restrict our views. Our 
position, in brief, is one of support of the recommendations of the Secretary of 
the Treasury, which was prepared after mature consideration and consultation 
with industry. As the Secretary of the Treasury notes in his report, a substan- 
tial volume of communications was received from persons interested in the 
subject in response to a notice published by the Treasury in the Federal Register 
on October 23, 1956. It is fair to assume that the basis of the recommendations 
made by the Secretary of the Treasury resulted from the suggestions and recom- 
mendations received in response to his request for comment. 

Notwithstanding varying appraisals that might be made of the effectiveness 
of the Antidumping Act in the past, we are in agreement with the judgment of 
the Treasury Department that “past experience can furnish no justification for 
complacency as to the future with its ever-changing economic picture.” This 
general concept gave rise to the proposals of the Treasury Department to accom- 
plish the following two objectives : 

First, to put an end to the anomalous situation whereby a finding can 
be made under the Antidumping Act, but no dumping duties can be collected 
despite continuance of sales at less than fair value. 

Second, to conform the value definitions in the Antidumping Act to the 
value definitions of the Customs Simplification Act of 1956. 

In the Treasury Department report six specific steps are set forth to accomplish 
the first objective noted above. We are in agreement with these six specific steps, 
and urge that legislation be enacted to implement them. 

We are also in agreement with the Treasury Department recommendation that 
the Congress conform the wording of the definitions in the Antidumping Act to 
the definitions in the newly adopted Customs Simplification Act of 1956 by using 
the wording of the latter act with a few minor variations necessary because of 
differences in the functions of the two laws. 

It is our belief that some of the problems of domestic industry which allegedly 
have arisen because of loopholes in the Antidumping Act can be ameliorated by 
the legislative changes proposed by the Treasury. 


NATIONAL PAINT, VARNISH, AND LACQUER ASSOCIATION, INC., 
' Washington, D. C., July 31, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Cooper: In accordance with your announcement of July 
10, 1957, I should like to submit for incorporation in the printed hearings the 
following statement of views of the National Paint, Varnish, and Lacquer Asso- 
ciation on the proposed amendments to the Antidumping Act. 

The National Paint, Varnish, and Lacquer Association, Ine., is a nonprofit 
Delaware corporation, with its principal office at 1500 Rhode Island Avenue NW., 
Washington, D. C. Its members, numbering approximately 1,200, are engaged 
in the manufacture and distribution of paint, varnish, lacquer, and allied prod- 
ucts, or of the materials used in such manufacture, and collectively produce 
about 90 percent of the total national volume of these products. 

This association is particularly concerned about the inadequacy in the present 
act of the safeguards for American industry. We have repeatedly urged that 
there be statutory provisions for a greater deterrent against unfair dumping 
practices. We have favored the enactment of a comprehensive law which will 
provide for “certainty, speed, and efficiency in its enforcement” in accordance 
with the intent of Congress. 

We firmly believe that H. R. 6006 goes a long way toward making the necessary 
changes in the present act. 

We do, however, respectfully suggest that two changes in H. R. 6006 would 
more nearly achieve the purposes of the supporters of this bill. The first is that 
there should be a provision for public notice to interested parties that an investi- 
gation under the act is pending, and second, that the act provide that the Depart- 
ment of the Treasury and the Tariff Commission reveal the basis for their find- 
ings and decisions through published decisions. 
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The need for the amendments contained in H. R. 6006 is paramount. For 
this reason we are not suggesting that every necessary change in the present act 
be included at this time. We, therefore, strongly support favorable action by 
the committee on this proposed legislation with the two changes suggested above. 

Respectfully submitted. 

DANIEL L. BoLanp, General Counsel. 





SportiInG ARMS AND AMMUNITION MANUFACTURERS’ INSTITUTE, 
New York, N. Y., July 30, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Cooper: The Sporting Arms and Ammunition Manufac- 
turers’ Institute respectfully submits its views on H. R. 6006, a bill to amend 
the Antidumping Act of 1921. This bill purports to achieve greater certainty, 
speed, and efficiency in the enforcement of the Antidumping Act. On the whole, 
the bill would appear to accomplish much in that direction. However, we believe 
these purposes would be better effected if the changes set forth below were made 
in the bill. 

We fail to see the need for waiting for proof of injury to American industry 
before imposing a dumping duty. The dumping of imported merchandise is to 
us a rather unethical business practice which should be discouraged in prin- 
ciple. We suggest, therefore, that the requirements of actual injury should be 
eliminated and that if the imported product will compete with an American-made 
product, the applicable duties should be imposed. This principle is especially 
important to an industry such as ours because of its significance and contribution 
to our national security. 

In addition to this basic suggestion, we find the proposed bill deficient in that 
there is no definition of the term “fair value” in section 201 (a). Although 
there have been court decisions identifying “fair value” with “foreign market 
value” as defined in section 205 of the present act, much doubt would be removed 
if the new act specifically defined “fair value” as identical with “foreign market 
value.” 

Inasmuch as the institute filed testimony with the Congress, in opposition to 
section 2 of the Customs Simplification Act of 1956, we believe we should also 
take this opportunity to further express our opposition to features in H. R. 6006 
which are closely related to portions of the Simplification Act. We fail to see 
the need for including these sections in H. R. 6006 and respectfully suggest that 
sections 3 and 4 be deleted from the bill. Considerable litigation might be neces- 
sary to establish the meaning of the new definitions in these sections, whereas 
the meaning of the presently existing definitions in this field has already been 
established. 

The small arms and ammunition industry represented by the institute plays 
a very vital role in the security and defense of our Nation. The uncertain 
character of international relations today makes it more important than ever 
before that the United States maintain a broad mobilization base. Any weak- 
ening of that foundation will weaken the whole cause of freedom in the world. 

In conclusion, whatever legislation may be enacted as a result of these delib- 
erations, should be promptly and rigorously enforced to minimize the adverse 
effect of import dumping upon the American economy. 

Respectfully submitted. 

RIcHArD F. Werster, Secretary. 


AMERICAN IMPORTERS OF JAPANESE TEXTILES, INC., 
New York, N. Y., August 16, 1957. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D.C. 

DEAR CHAIRMAN Cooper: As a trade association of importers specializing in 
textiles, we have a particular concern for any proposed changes or amend- 
ments to the Antidumping Act of 1921. Our specific interest is in the enact- 
ment of legislation which will protect both the domestic manufacturers and the 
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importers from the objectionable trade practice commonly referred to as 
“dumping”’—a practice that has been properly condemned by all responsible 
countries of the world. 

Because of our concern, we attended the recent hearings held by your Com- 
mittee on Ways and Means on bills which have been introduced for “improve- 
ments in the enforcement of the Antidumping Act,” specifically H. R. 6006, H. R. 
6007, H. R. 5102, H. R. 5120, H. R. 5188, H. R. 5139, and H. R. 5202, respec- 
tively. 

After thoughtful deliberation on all of the testimony given by the many wit- 
nesses during the hearings and careful study of the many bills, we have come to 
the conclusion that none of the bills presently under consideration by your 
committee will provide for adequate and proper enforcement of the Antidump- 
ing Act that is truly in the national interest of our country. 

Although we shall later discuss in specific terms a particular provision with 
which we are especially disturbed, may we begin by submitting a few thoughts 
which we hope may serve as guiding principles for your committee in drafting 
what we believe to be appropriate amendments to the Antidumping Act. 


DEFINITION 


First, we believe, “dumping” should be clearly defined as “predatory dumping” 
that is, “dumping” with the willful intent to injure or destroy domestic indus- 
tries by unfair trade practices. 

We fully realize that a definition of such intent is extremely difficult to write 
into law. But, unless some clarification of the intent of Congress is offered 
on this subject, we shall continue to have difficulty as to what constitutes 
“dumping.” 

It should be emphasized that “predatory dumping” is equally harmful to im- 
porters and to domestic manufacturers. It is unfair competition to importers 
who must compete with unscrupulous importers and exporters who engage in 
predatory dumping. 

GUISE FOR “PROTECTION” 


Second, we believe, the Antidumping Act should not be used as a means for 
domestic manufacturers to protect distressed and inefficient industry from fair 
competition from abroad. 

As importers of textiles, through experience, we are fully aware of the tactics 
employed by depressed industries to seek relief from their plight. It would be 
unfortunate, indeed, if our antidumping laws are made available to sick indus- 
tries to provide them relief from fair competition. 

At the hearings, there was considerable testimony given by domestic industry 
witnesses to eliminate provisions for injury and to extend the definition of 
industry to small segments and geographical areas, which, we believe, are 
attempts in this direction. To eliminate consideration of injury to domestic 
industry from our antidumping laws would result in eliminating many types of 
fair and healthy competition which stimulates trade and competition. 

If protection is required for any of our domestic industries, they should seek 
the relief provided in such established procedures as escape-clause proceedings 
under section 7 of the Trade Agreements Extension Act of 1951, the so-called 
national security amendments, and section 22 of the Agricultural Adjustment 
Act. 

The Antidumping Act should be directed solely against the unfair trade 
practice denounced as “predatory dumping.” 


NO HARASSMENT 


Third, we believe, that the Antidumping Act should not be made available to 
unprincipled businessmen to harass legitimate importers to gain unfair ad- 
vantage of the market. 

The United States Treasury Department statistics show that over 95 percent 
of the dumping complaints brought against importers were unwarranted. It 
seems to us that this clearly shows that the antidumping proceedings can be, 
and have been, used as a means to harass importers to gain unfair advantage of 
the market. Ina highly volatile and competitive market as textiles, which is very 
sensitive to prices and consumer demands, a slight advantage of price or delivery 
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can result in great losses for importers subjected to unwarranted dumping 
charges for the purpose of securing unfair advantages. 

This harassment becomes especially significant when no notice or opportunity 
to review the record, or to appeal, are provided to the importer. It is no wonder 
that the antidumping proceedings have been likened to star-chamber methods 
by members of the Committee on Ways and Means. 

We believe that the Antidumping Act should be amended to conform with 
the principles and purposes of the Administrative Procedures Act. 

At present, the principal weapon for harassment is the 120 days retroactive 
provision in the withholding of appraisement. Although we see the necessity of 
a retroactive provision, we do not believe it needs to be a 4-month period. We 
believe a 30-day retroactive period would be adequate for the efficient enforce- 


ment of the statute. 
“CONSTRUCTING COSTS” 


Four, we believe, in determining constructing costs of foreign countries, the 
usual business practices of the countries concerned should be made to apply. 

This reference is to the single exception made in section 206 (a) in comparing 
purchase price or exporter’s sales price. 

We believe the act should be changed to more closely conform with the defini- 
tion of “constructed Value” in the Customs Simplification Act of 1956. 

In constructing costs, expenses, and profits of foreign countries, we should not 
use arbitrary rules which in many instances do not even conform with domestic 
practices. As a rule, we should attempt to construct “value” as closely as 
possible to what they are in actual practice. Often, it is these differences in 
costs, expenses, and profits which make it possible for us to have foreign trade. 


IMPORTER INTEREST 


Fifth, we believe, that the legitimate interests of importers should be pro- 
tected and given fullest consideration. 

It has been said that the importers are the forgotten men of America, in- 
cluding in proceedings having to do with international trade and commerce where 
they should be especially recognized. This should not be, for it is through im- 
porter services that many American consumer needs and wants are satisfied. 
Importers are, perhaps, the American consumers’ best friend. Imports tend to 
protect the consumer from arbitrary high prices and to cause manufacturers to 
constantly seek new products, new uses, and more efficient productive methods. 

Antidumping legislation should not be made into an act which will thwart 
this insurance provided by importers to protect the consuming public from 
monopoly practices. 

CONSISTENT POLICY 


Sixth, we believe, our Antidumping Act should be consistent with our national 
policy of encouraging foreign trade and furthering the international good rela- 
tions of our country. 

The United States today is the world’s largest exporter and also the largest 
importer. But, we sell far more than we buy, thereby creating difficult situ- 
ations in many countries that would prefer to increase their purchases from us. 

Whatever we do in this field, as in so many others, has repercussions through- 
out the world, and especially among the free nations with whom we are asso- 
ciated in trade and security matters. 

If we are to promote world trade and commerce in the national interest of 
the United States, we need to have mutually advantageous trade. We cannot, 
therefore, enact legislation which will create hostility and ill will among the 
friendly nations with whom we must trade and upon whom, as allies, so much 
depends in safeguarding our collective security in a troubled world challenged 
by ruthless communism. 

SPECIAL INTEREST 


Having made some general suggestions regarding antidumping proposals, we 
now invite your attention to one particular clause in the administration pro- 
posal which could be construed as authority for the Department of the Treasury 
to make a finding of import dumping on an arbitrary basis and without con- 
sideration of the actual situation. We have already alluded to this situation 
previously, and we recall that several witnesses testified briefly on it during 
the hearings themselves. 


vs 
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Specifically under H. R. 6006, as proposed by the Treasury Department, the 
factual basis for the determination of dumping is never disclosed. Accordingly, 
as we read the proviso, the Treasury Department may, at its own discretion, 
utilize any of the optional provisions for the determination. If it chooses to 
assume on its own discretion, without right of appeal, that the imported article 
is not completely identical to products consumed by the exporting country, the 
Department could easily make out a case of dumping under its proposals for 
altering the “constructed value” determinations. 

As we read it, the Treasury Department has added a new self-serving clause 
to section 206 (A) (2) of the act, which relates to “constructed value.” This 
amendment provides that “except that (A) the amount for general expenses 
shall not be less than 10 per centum of the cost [of raw materials and proces- 
sing] as defined in paragraph (1), and (B) the amount for profit shall not be 
less than 8 per centum of the sum of such general expenses and cost;”. 

This means, according to our interpretation, that when the Treasury Depart- 
ment chooses to utilize “constructed value” for dumping determinations, it must 
add at least 10 percent to the cost of raw materials and processing for general 
expenses, and then add at least another 8 percent of all costs and general ex- 
penses for normal profit. 

Not only is this addition by the Treasury Department entirely arbitrary by 
adding more than 18 percent to the cost of raw materials and processing, but 
also it completely ignores real and actual differences between partially and 
fully processed commodity imports. In a sense, partially completed or semi- 
manufactured items are penalized under this provision because the proportion 
of raw materials and processing to the general expenses are usually far larger 
than those for fully processed or manufactured products. 

In addition, the “plus 10, plus 8 percent” formula ignores real differences in 
the relationship of the cost of raw materials and processing to general expenses 
and profits. High raw-material costs in themselves have no relationship to gen- 
eral or overhead expenses and profits. Moreover, volume operations are predi- 
cated on reducing the unit costs of general expenses and profits, while conceding 
the uniformity of raw-material costs per unit. 

The Treasury Department has never, in all of its written or oral statements 
to our knowledge, made mention of any necessity for an arbitrary minimum de- 
termination of general expenses and profits. Indeed, the Treasury Department 
is now empowered to make such determinations, but is not controlled by any 
minimum figures for general expenses and profits, the proposed formula figures 
being far in excess of most manufacturing operations in the United States. 

Correction of this peculiar self-serving clause inserted by the Treasury De- 
partment without explanation is simple, yet would not deprive the Treasury 
Department from any existing authority or cause difficulty in the necessary ap- 
plication. 

We suggest revision of H. R. 6006 under “constructed value” by deletion. The 
following paragraph reproduces section 206 (a) (1) and (2) and (3) in their 
entirety, with our suggested deletion shown by brackets : 


“CONSTRUCTED VALUE 


“Sec, 206. (a) For the purposes of this title, the constructed value of imported 
merchandise shall be the sum of— 

(1) the cost of materials (exclusive of any internal tax applicable in the 
country of exportation directly to such materials or their disposition, but re- 
mitted or refunded upon the exportation of the article in the production of which 
such materials are used) and of fabrication or other processing of any kind em- 
ployed in producing such or similar merchandise, at a time preceding the date 
of exportation of the merchandise under consideration which would ordinarily 
permit the production of that particular merchandise in the ordinary course of 
business ; 

“(2) an amount for general expenses and profit equal to that usually reflected 
in sales of merchandise of the same general class or kind as the merchandise 
under consideration which are made by producers in the country of exportation, 
in the usual wholesale quantities and in the ordinary course of trade [except 
that (A) the amount for general expenses shall not be less than 10 per centum 
of the cost as defined in paragraph (1), and (B) the amount for profit shall not 
be less than 8 per centum of the sum of such general expenses and cost]; and 
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“(3) the cost of all containers and coverings of whatever nature, and al) other 
expenses incidental to placing the merchandise under consideration in condition, 
packed ready for shipment to the United States.” 

It is our conviction that the above deletion will result in a more true and honest 
determination of dumping when it occurs, without depriving the Treasury De- 
partment of any necessary authority or impose any restriction on its ability to 
earry out its responsibility under the act. 


APPROPRIATE TO NATIONAL WELFARE 


In closing, may we express our appreciation of the difficulties of drafting 
legislation which is appropriate to the national welfare of all the people, espe- 
cially when there are so many complications to consider. Legislation itself is 
usually the product of compromise, but principles that reflect the national in- 
terest should never be compromised. 

The Committee on Ways and Means has been particularly cognizant of these 
heavy responsibilities of late, and so we are confident that with these antidump- 
ing proposals, as has been done with other controversial legislation, your com- 
mittee wil report out a measure that will be in the national interest of all the 
people. 

Sincerely, 
Sam IsHrKawa, Secretary, 
AMERICAN IMPORTERS OF JAPANESE TEXTILES, INC. 








